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My  Lord^ 

IN  soliciting  your  Lordship's  protection  to  a 
Work  on  tKe  Shipping  and  Navigation  Laws  of 
Great  Britain^  I  consider  myself  as  applying  to 
one,  whose  administration  of  the  more  important 
of  these  laws,  in  the  most  critical  period  of  our 
national  existence^  has  so  connected  his  name  with 
these  elements  of  our  safety  and  greatness,  as  to 
have  rendered  the  subject  of  the  present  Treatise 
almost  peculiarly  his  own. 

« 

m 

It  is  only  a  few  years  since  this  country  con-* 
eluded  a  war  fertile  beyond  all  others  in  the  variety 
of  its  events ;  and  which,  whilst  it  continued,  re^ 
quired  a  system  of  maritime  jurisprudence  pecu-> 
liarly  adapted  to  its  new  forms.     The  frequent 
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resort  to  the  Admiralty  Court  in  cases  connected 
with  belligerent  and  neutral  rights  carried  almost 
every  British  merchant  before  that  tribunal ;  and 
as  its  jurisdiction  comprehends  the  principal  sub- 
jects relating  to  the    Navigation  and    Shipping 
Laws,  the  experience  ot  the  wisdom  and  equity  of 
this  Court,  under  your  Lordship's  administration, 
gradually  attracted  the  most  important  cases  with- 
in its  compass.     In  the  determination  of  all  these 
cases,  your  decisions,  my  Lord,  and  the  principles 
upon  which  they  proceeded,  so  united  the  equity 
of  the  Civil  Courts  with  the  necessary,  exactness 
and  precision  of  the  Common  Law,  that  when  any 
of  your  decrees,  as  sometimes  happened,  were  inci- 
dentally brought  before  the  Courts  at  Westmin- 
ster, I  know  not  a  single  instance  in  which  they 
were  disputed  by  tlie  Judges  ;.  whilst  I  remember 
many,  in  which  the  late  Lord  Chief  Justice  of  the 
King's  Bench  (a  man  whom  we  must  all  lament) 
expressed  in  his  strongest  language^  and  most  cha- 
racteristic manner,  his  warmest  and  entire  con- 
CAirrence   in  your   decisions,    and  the  principles 
which  guided  them. 

To  those  who  write  in  the  English  language, 
and  upon  a  subject  rather  local,  as  respects  the 
interests  of  their  own  country.,  it  may  appear  an 
unreasonable  expectation  to  indulge  any  hope  of  at- 
tention from  learned  foreigners.  Upon  this  part  of 
the  subject^  every  future  writer  must  acknowledge' 
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it  33  not  the  least  portion  :o{  the  obligations  which 
they  ow^  to  your  Lordship^  that  your  judgments 
have  rendered  the  Reports  of. Sir  Christopher 
HoBiNSON^  a  book  in  the  library  of  every  foreign 
lawyer ;  and  have  thereby  given  to  the  Continent 
a  knowledge  and  interest  in  subjects^  which  would 
otherwise  have  been  confined  to  ourselves.    Under 
this  diffusion  of  the  principles  of  our  maritime  law^ 
it  is  no  longer  a  vain  hope  that  an  English  lawyer 
may  be  read  abroad.     In  learning,  in  eloquence,  in 
the  condensation  of  strong  sense  in  language  exact 
and  apposite,  without  quaintness  and  obscurity; 
in  knowledge  of  the  practices  of  life  and  charac- 
ter, in  divesting  subjects  of  all  that  is  merely 
formal,  technical,  and   artificial,   and  grounding 
them  upon  their  proper  and  natural  principles, 
and  their  due  strength  in  right  reason — ^your  judg- 
ments, my  Lord,  have  done  for  your  own  country, 
what  the  writings  of  Grotius,  Vinnius,  and  Mon- 
tesquieu,  have    done  for  France,    Holland,  and 
<Jermany-     And  it  will  no  longer  be  said,  that 
England  has  not  contributed  her  share  both  to 
the  practical  illustration  of  the  law  of  nations, 
and  to  that  general  maritime  law  which,  under 
the  name  of  the  Law  Merchant,  is  no  less  the 
law  of  single  countries,  than  the  public  mercan- 
tile code  of  Europe. 

The  above  are  the  public  reasons  for  address- 
ing this  Treatise  to  your  Lordship ;   and  I  beg 
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leave  to  add^  that  if  I  had  known  nothing  more 
of  Lord  Stowell  than  his  public  reputation^ 
and  had  seen  nothing  of  him  but  in  his  judg-. 
ments^  I  should  have  taken  the  liberty  to  intro- 
duce this  Work  to  the  profession  by  the  aid  of 
his  distinguished  name.  It  is  no  small  pride  to 
me,  my  Lord,  that  in  this  respect  private  feelings 
concur  with  public  duty,  and  that  this  oppor- 
tunity is  afforded  me  of  expressing  my  gratitude 
for  a  consideration  and  kindness,  which  I  need 
not  be  told  that  I  owe  more  to  your  Lordship's, 
courtesy,  than  to  any  merits  of  my  own. 

I  have  the  honour  to  remain, 

m 

With  the  highest  respect. 
Your  Lordship's 
Most  obliged  and  obedient  Servant, 
FRANCIS  LUDLOW  HOLT. 


Pig^er  Buildings^  T^mpky 
Mayy  1824. 


PREFACE 


TO  THE 


SECOND   EDITION. 


THE  reader  will  observe  that  the  present  Treatise^  now 
comprised  in  one  Volume  *,  is  divided  into ,  three  parts* 
The  first  part  treats  of  the  Shipping  and  Navigation 
Laws  ;  in  other  words,  of  that  system  by  which  the  mari- 
time trade  and  commerce  of  the  country  are  regulated^ 
and  which  has  become  of  the  first  importance  to  the  pro- 
fessional lawyer  and  the  merchant,  since  the  general  peace 
has  restored  these  laws  to  their  ordinary  operation,  and 
removed  the  unnatural  state  which  the  necessities  of  the 
late  war  had  induced. f' 

In  fte  first  part,  the  following  subjects  are  discussed:-— 
1.  The  Origin  and  Policy  of  the  Laws  of  Shipping  and 
Navigation,  &c. — 2.  The  Plantation  or  Colonial  Trade. — 
3.  The  Trade  with  Asia,  Africa,  and  America,  not  being 
Colonial,  &c. — *.  The  European  Trade. — 5.  The  Coast- 
ing Trade. — 6.  The  Fisheries. — 7.  The  Registry  Acts.— 
8.  Seizures  and  Forfeitures  for  the  breach  of  the  Naviga- 
tion Laws,  Registry  Acts,  &c. 

^  First  printed  in  Two  Volumes. 

f  On  account  of  the  great  changes  made  in  these  laws  by  the  recent 
fltatnftei)  tht  Jirst  part  of  this  Work  has  been  almost  whoH  j  rewritten; 

1 


X  PREFACE. 

In  discussing  these  subjects  respectively,  the  Author 
has  first  considered  the  several  acts  of  Parliament  by  which 
they  are  regulated ;  he  has  then  passed  to  the  cases  and 
decisions  to  which  they  have  given  rise ;  and  concluded 
with  a  summary  of  Rules  and  Exceptions. 

In  this  Treatise  the  Author  has  omitted  every  thing 
not  strictly  connected  with  his  subject.  Custom-house  re- 
gulations, duties,  drawbacks,  and  all  the  general  details  of 
trade,  are  not  noticed,  except  incidentally,  and  very  briefly, 
as  they  are  not  comprehended  within  the  plan  of  the  pre- 
sent Work.  It  became  necessarjr,' however,  in  discussing 
the  trade  with  Asia,  Africa,  and  America,  to  consider  the 
constitution  of  the  several  trading  companies  now  existing, 
and  more  particularly  that  of  the  East  India  Company. 
And  in  treating  upon  the  European  trade,  a  brief  review 
of  our  commercial  relations  with  other  countries  was 
thought  expedient.  But  the  Author  has  dispatched  these 
subjects  with  as  much  brevity  as  was  consistent  with  clear- 
ness and  utility ;  insisting  upon  nothing  but  what  is  neces- 
sary to  the  practical  lawyer  and  merchant,  and  what  may 
operate  in  cases  brought  before  our  own  courts  of  law. 

The  Chapter  on  the  Registry  Acts  will  perhaps  be 
deemed  disproportionately  long :  but  the  great  importance 
of  the  subject,  and  the  variety  of  the  cases,  rendered  it' 
necessary  to  go  into  detail,  even  to  minuteness,  on  a  sub- 
ject upon  which  the  property  of  shipping  and  the  security 
of  transfers  so  essentially  depend.  Since  the  late  Registry 
Act,  these  cases  are  perhaps  of  less  importance ;  but  they 
could  not  be  omitted  with  any  propriety,  as  the  principles 
of  many  of  the  decisions  must  be  applicable  to  cases  under 
the  new  system.  ThjC  Chapter  on  Penalties  and  For- 
feitures has  been  annexed,  on  account  of  the  importance 
of  the  subject  matter. 


» 

'  ^he  Second  part  of  this  Treatisd^  in  which  id  discusded 
the  law  of  Merchant  Shipd  and  Seamen^  consists  of  seveir 
Chapters.  In  this  Part  every  subject  is  examined  relating 
to  owners^  part-owners^  and  the  title  and  interest  in  Bfitish 
fihip|)ing,  whether  acquired  by  buildings  purchase^  mort- 
gage or  otherwise : — the  qualifications  and  duties  of  mas- 
ters^ seamen^  pilots,  &c. ;  of  the  power  and  authority  of  the 
master ;  of  hypothecation  and  bottomry ;  and  the  sale  of  the 
ibip,  freight,  or  cargo,  in  cases  of  necessity.  This  Part 
treats  likewise  very  fully  of  seamen's  wages ;  of  the  manner 
of  earning  them  ;  of  the  forfeiture  of  wages,  and  of  suing 
for  and  recovering  them.  The  several  acts  for  the  regu- 
latiens  of  pilots  and  convoys  are  likewise  treated  in  their 
ordet ;  and  the  cases  and  decisions  respecting  Merchant 
Ships  and  Seamen,  together  with  the  acts  of  Parliament, 
are  brought  down  to  the  time  of  the  publication  of  thift  , 
Treatise. 

'  The  third  part  treats  of  Maritime  Contracts  gene- 
rally,  with  the  exception  of  those  which  relate  to  marine 
insurance.'  It  treats  of  charter-parties ;  demurrage ;  bills 
of  lading ;  of  the  duties  of  freighters,  ship-owners,  and 
masters  ;  of  exceptions  to  the  liabilities  of  owners  under 
charter-parties ;  of  the  common  law  extent  of  their  re- 
sponsibility ;  and  of  the  latitude  given  to  their  specific 
exemptions  under  the  clause  pf  exceptions  of  sea-perils, 
&c.  It  then  passes  to  freight,  lien,  general  average,  stop-  * 
page  in  transitu,  and  salvage.  Und^  each  of  these  heads 
are  respectively  considered  those  principles  and  distinc- 
tions, in  one  or  the  other  of  which  all  the  cases  must  fall. 
As  far  as  the  Author's  labour  and  industry  could  succeed 
in  accomplishing  his  purpose,  he  can  undertake,  he  hopes 
without  presumption  to  assert,  that  he  has  omitted  no 
case  whatever  of  any  importance  in  the  Admiralty  or 
common  law  courts. 
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As  the  subject  of  the  present  Treatise^  however  kbo- 
riously  and  minutely  it  may  be  explained^  is^  in  maaj^ 
parts^  remote  from  general  apprehension^  and  perhaps  not 
veryaluring  as  respects  popular  interest  and  curiosity^ 
tJie  Author  has  prefixed  an  Introduction^  for  the  purpose 
of  exhibiting  a  more  brief  and  intelligibly  synopsis  both  of 
the  reason  and  policy  <^  the  general  system  of  our  Ship^ 
^og  and  Navigation  Laws^  and  of  those  main  and  lead- 
ing principles  upon  which  the  decisions  of  the  courts  have 
proceeded^  in  almost  aU  the  cases  comprehended  under 
the  second  and  third  parts  of  this  Treatise.     As  respects 
this  dbject^  the  proper  character  of  the  Introduction  is^ 
that  it  is  the  connected  exposition  and  arrangement  of 
die  principles  of  the  law  of  shipping  and  maritime  con- 
tracts, disembarrassed  from  the  cases ;  and  if  the  Writer 
have  in  any  tolerable  degree  effected  his  purpose  in  this 
part  of  his  Work,  the  reader  will  possibly  find  a  great 
body  of  law  condensed  into  a  small  compass.     It  is  trusted 
that  the  Appendix  of  Acts  of  Parliament,  the  Tables,  and 
Indexes,  will  be  found  useful  to  the  profession. 

For  the  convenience  of  reference,  and  the  accommo*^ 
dation  both  of  the  professional  and  mercantile  reader^ 
the  present  Treatise  is  printed  in  one  Volume ;  the  type 
employed  being  smaller,  and  the  page  larger,  than  in  the 
former  edition.* 

*  The  First  Edition  was  printed  in  two  volameg  octavo,  January  1820» 
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LAW  OF  SHIPPING  AND  NAVIGATION. 
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NAYIGATIOIf    LAHrS. 

XT  will,  perhaps,  be  readily  admitted  that,  with  the  single  introduction 
exception  of  the  soil,  ships  are  the  noblest  property  which  shipping  and 
any  country  can  possess^  being  machines  of  national  de-     *^*«*'*'*'^ 
fence  as  'well  as  instruments  of  wealth  to  individuals.     It 
is  from  these  considerations  that  this  species  of  property 
Jias  always  been  taken  under  the  special  protection  of  the 
law ;  and  adopted,  not  less  as  the  means  of  naval  powier, 
than  of  commercial  prosperity. 

The  comparative  greatness  of  the  British  Empire  is 
not,  indeed,  imputable  to  one  cause  only.  A  very  consi* 
derable  portion  of  it  belongs  to  a  system  of  religion  which, 
on  the  one  hand,  is  reformed  from  the  superstitions  of  the 
Romish  church ;  whilst,  on  the  other,  it  maintains  all  those 
essentials  of  doctrine  which  are  adapted,  beyond  all  others, 
to  the  happiness  of  individuals  and  nations.  Another  por- 
tion belongs  to  our  laws  and  constitution^  in  the  liberty 
and  protection  of  which  every  man  finds  equial  encou- 
lagement  in  acquiring,  as  security  in  possessing.  Ano*  * 
ther  portion  belongs  likewise  to  oui"  national  habits  and 
character ;  and,  perhaps,  in  no  inconsiderable  degree,  to' 
tJwl  hereditary  opinion  of  superiority,  with  which ^the' 


Z  llfTRODUCnOll 

to^il^f   wcftw^st  amongBt  us  regards  himself  as  a  subject  of  the 
Shipping  and    British   empire.      But  the  combined  effect  of  all  these 

Navigation.  #1.11  11  /• 

«  causes  is  completed  and  crowned  by  our  system  of  com- 
merce ;  and  more  es^eqi^iU^  h^  thos^  lajv^.^hich  regulate 
our  trade  and  fndasiry^  witb  a  yiew^-of  rendering  them 
concurrent  instruments  of  our  national  power. 

It  is  as  unnecessary  to  remind  the  living  advocates  of  this 
system^  as  it  would  have  been  presumptuous  to  have  re- 
minded the  illustrious  founders  of  it^  that  the  first  prin- 
ci]^  of  w/ipfi^^xt^  if^  a  jfejrfm^t  freedom  of  trade ;  timJt,  in 
V  '••  A  aAti0rt.«lLca9^s  it  should  be  left  to  make  and  find  its  own 
*way<$*  and  tlmlrrtfi^  lio^t:  haoq  •  )v<hich  legislators  can  be- 
stow upon  it^  is  to'ieavis  it^^ilArestiiiined.  The  framers  of 
our  Navigation  System^  and  those  who  have  so  ably  main- 
tained their  doctrines  in  the  present  day^  have  as  large^ 
and  certainly  as  just  8i  cooipcehj^^ion  of  the  nature  of 
commerce^  as  those  who  have  risen  up  in  opposition  to 
^«ir  princi^e^.  But  they  thought,  and  if  we  may  juc^e 
^qm  th^  affect^  tbey  thoi^ht  justiy^  that  nations  as  wdUl 
aS)  individuals  hud  other  and  greater  interests  tb^a  qn^ce 
Bfesenit  wealth ;  that;  the  first  concerns  of  a  great  empire 
i^f^  i^  sB^ty,  it|  Slory,  and  its  national  charac^r  ;  and 
^^,  in  comfiaxisoiL  wijth  these  pursuits^  comoiercial  wealth 
w^  a;  si|JMNrdiiiat<e,  obji^ct ;  or^  at  leasts  that  it  derived  its 
best  value  as  means  to  those  more  important  ends. 

Uml^r  this  considerittion^  they  deemed  it  aa  enlarged 
pfiJKlepQ€(  to  (ax  our  commerce  for  the  sake  of  our  public 
defence.  They  were^  aware  that  we  might  become  r icb€ur 
iMdei;  av-  unrestrained  trade,  than  through  a  commerce 
l|giW4^vfff  wisely  regulated :  but^  as  these  regulations  gave 
US  n  gteater  vaJpe  in  national  defence  than  they  sub'- 
tD^Udi  ff9m  our  imviediate  w^altb>  they  conceived  that 
t^fBfn  only  sacrifiqed  a  less  interest  in  pursuit  of  a  greater. 
H0«$e'  oiw  Gomm^r^e  has  m>t  b«en  igiu>8a,ndjc  yielded  up^ 
taoiir  nav^ga^^i.  Oui;  Navjgatipn  System  han  wft  b^a 
adf^^tiHit  V  sfiiK^.  hSrVerfjilseljK  OAseEbed^  as  thfe  meai|s.<^adr 
vancing  <ativr  i^9fr^$ffffh  \»/f.  of  inaiiitainipg  ^ad  supplying  > 
the  gioi^tb^  qf  9Hr  wv^*    Md'  the  effect  Im,  beea^  wMj 
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according  to  the  experience  of  all  nations^  has  always  introchietioii 
been  the  result  of  a  larg'e  and  g^enerous  prudence. ,   Our  shipping  and 
nayy^  which  was  at  first  supported  at  the  expense  of  our  ^*^»*'***'*- 
trade^  and^  in  fact^  rose  principally  out  of  its  restrictions/ 
has  BOW  liberaBy  paid  back  the  aid  which  it  borrowed  :• 
and  by   conquering*  so  large  a  portion  of  the  most  fer- 
tile part  of  the  globe  into  the  sphere  of  our  commerce^ 
and  by  holding  together  the  numerous  members  and  re- 
mote dependencies  of  the  British  empire^  has  given  us  a- 
market  which  mere  commerce  of  itself  could  never  have 
acquired.    In  this  manner  have  our  commercial  greatness^ 
and  our  naval  power,  become  intermixed  as  reciprocal 
means  and  ends.     Without  our  navy,  in  the  present  state 
of  the  world,  and  amidst  the  jealousy  of  so  many  rival  na- 
tions, it  would  be  absurd  to  indulge  a  momentary  ex- 
pectation that  our  commerce  could  either  attain  the  emi- 
nence it  possesses,  or  could  long  support  itself  in  that 
soperiortty.     And,  without  the  sources  of  our  commercial 
wealthy  it  would  be  manifestly  impossible  that  the  country 
eould  support  the  concurrent  burthen  of  a  great  military 
and  navttl  establishment.     So  impolitic  must  be  every  at- 
tempt to  sever  those  interests,  and  so  unwise  every  view 
which  regards  them  as  independent  and  adverse ;   be* 
cause  each  is  in  a  degree  supported  by  a  contribution 
from  the  other. 

Whatever  limits  a  large  expatiafting  principle  is  ne* 
cessarily  a  subtraction  from  its  immediate  beneficial  ope- 
ration. But  such  principle  is  only  adverse  where  it  takes  > 
more  than  it  gives ;  where  it  imposes  restrictions  without 
any  return  of  a  greater,  or  at  least  equal  good.  But  this 
is  not  the  relation  of  our  commerce  and  Navigation 
System.  What  it  takes  in  restriction,  it  gives  back  in: 
protection.  What  it  takes  in  increased  freight,  (if,  in- 
deed, the  effect  of  our  Navigation  Law  does  increase  > 
ottrfircight,)  it  repays  by  enlarging  the  sphere  of  thesup- 
pJy  of  raw  materids,  and  the  market  for  manufactured: 
goods;  by  opening  Iitdfti,  China  and  America  to  our 
t^yping,  and  by   mafntaining  and   sitpcfrint^nding  the 

B  % 
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in»ro<hic«oo  liberty  of  the  intercourse  of  nations  throughout  the  worM^ 
swpijinirRr.d  Without  our  navy,  would  our  West  Indifi  Islands  supply 
avigatiou,  ^j^^  colonial  consumption  of  America,  as  British  colonies^ 
or  as  American  appendag-es?  Without  our  commerce, 
could  we  have  supported  such  a  contest,  8S  that  but  re- 
cently determined,  for  the  common  liberty  of  the  conti- 
nent and  ourselves  ? 

But,  in  the  following  Treatise  on  the  Laws  of  Shipping 
and  Navigation,  it  has  occasionally  become  part  of  our 
duty  to  consider  these  questions  as  they  arise  ;  and,  therct- 
fore,  we  shall  here  pass  onwards  to  the  more  immediate 
subject  matter  of  the  present  observations. 

The  object  of  our  Navigation  System  is  to  promote  the 
increase  of  British  shipping,  by  securing  the  demand  and 
Jjifiaionofour  employment  of  it.— Its  means,  to  this  end,  may  be  distri- 
System.  butcd  uuder  the  respective  heads ; — the  Colonial  Trade  ; 

the  trade  beyond  Europe  not  being  colonial ;  the  European 
Trade ;  the  Coasting  Trade ;  the  Fisheries ;  and  the 
Regulations  for  ascertaining  the  ownership  and  buiit  of 
English  ships,  or,  in  other  words,  the  Registry  Acts. 

So  long  as  the  interests  of  our  Naval  strength  required 
a  rigid  adherence  to  this  system,  and  so  long  as  our  com- 
merce, from  its  actual  character,  did  not  suffer  a  greater 
loss  from  these  regulations,  than  the  enforcement  of  Uiem 
imparted  good  to  our  navy,  our  Navigation  System  was 
inflexibly  maintained ;  and  the  objections  of  our  merchants 
were  answered  with  the  just  observation^  that  as  our  agri- 
culture itself  paid  to  our  revenue,  so  our  commerce  and 
manufactures  must  contribute  to  our  national  d^ence;  and 
that  it  was  better  to  possess  a  less  extensive  commerce, 
and  a  perfect  national  defence,  than  a  greater  trade,  and 
a  less  effective  navy.  But  when  the  gradual  conse- 
quences of  this  restrictive  system  had  raised  our  navy  to  a 
degree  of  strength  adequate  to  our  relation  with  other  na- 
tions^ and  the  Navigation  Laws  had  thus  in  a  great  degree 
accomplished  their  object,  the  government  and  legislature 
then  availed  themselves  of  the  opportunity  of  making 
some  concessions  in  favour  of  commerce*    It  is  under  this 
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thm^e  <rf  ciicumstancefl^  that  our  Navigation  System  has  f^^JJ^^^J^^ 
been  from  time  to  time  relaxed  and  opened  in  favour  of  shipping  and 
general  trade.  In  the  first  Chapter  of  the  following 
Treatise^  in  which  the  Nkvigation  Laws  are  stated  and 
^iscussed^  we  have  pointed  out  the  sevefal  changes  and 
modifications  which  the  system  has  recently  undergone  in 
dl  its  branches.  But^  as.  the  character  of  the  body  of  our 
Work  is  too  strictly  legal  to  admit  of  any  enlarged  dis- 
cussion of  the  .political  principles  of  the  modifications  of 
the  Navigation '  System^  our  present  purpose'  •  is  to  take  a 
review  of  these  gtvidual  changes^  and  of  that  state  of 
commercial  and  pbfitical  relations  under  which  they  have 
originated. — In  executing  this  inquiry,  it  will  be' necessary 
to  take  a  view  of  Our  Navigation  System  as  a  whole/  since 
the  reason  of  the  exceptions  cannot  be  adequately  under- 
stood without  a  deliberate  attention  to  the  nature  and 
effectsof  the  rule. 

The  first  branch  of  our  Navigation  System  respects  Colonial  tm^ 
theeolonial  trade;  and  this  trade  was  anciently  regulated 
by  three  rules,  the  effect  of  which  was  to  confine  this 
trade  to  British  ships  aiid  mariners,  and  to  give  us  a 
monopoly,  both  as  to  receiving  the  produce  of  the  colo- 
nists, and  as  to  transmitting  their  supplies.  By  the  first 
of  these  rules  (a),  no  goods  could  be  imported  into,  or 
exported  from,  any  colony  in  Asia,  Africa,  or  America, 
but  in  British  buHt  ships,  owned  by  British  subjects,  and 
navigated  by  a  master,  and  three-fourths  at  least  of  the 
mariners,  British  subjects.  By  the  second  rule,  no  sugar, 
tobacco,  or  other  enumerated  g^ods,  of  the  growth  or 
production  of  any  British  colony,  in  Asia,  Africa,  or 
America,  could  be  exported  to  any  place  whatsoever,  but 
to  Great  Britain  or  Ireland.  And  as  the  first  rule  required 
aU  the  trade  to  be  in  British  ships,  and  the  second  rule  se- 
cured to  us  the  monopoly  of  colonini  produce ;  so  the  third 
nde  required  that  all  the  wants  of  the  colonists  should  be 
applied  from  Great  Britain  or  Ireland  only;  this  rule 
being  in  sttbstance^  that  no  European  goods  whatsoever 

'     (myr&  S  of  W.  S:  c;  2i:  and  l^  Car:  «.  c.  18. 
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Coiimuatnide*  ghould  be  uopoited  into  the  oolooies^  but  direct  ffov 

Eoglaad  or  Ireland^  and  in  British  ships. 

In  the  early  state  <^  our  colonies^  the  monc^ly  of  the 
mother  country  was  veiy  little  felt     The  demand  of  tke 
hom^  market  was  infinitely  greater  than  the  iiiiper£ect 
cultivation  of  the  infiint  colonies  could  su{^y.    Hence 
c<Jonial  produce  procured  as  high  a  price  as  the  coloniste 
could  desire.    A  larger  market  was  not  required  for  their 
exports.    As  little  wa«  it  necessary  to  supply  the  limited 
wants  of  the  new  colonies.     Under  these  circumstances^ 
the  double  monopoly  of  the  mother  country^  that  of  ex- 
ports and  imports^  was  in  fact  of  little  consequence  to  the 
colonies  themselves.    As  &r  as  respected  every  colonial 
interest^  the  effect  of  the  colonial  part  of  the  Navigation 
System  was  almost  a  matter  of  indifference,  whilst  the 
monopoly  in  a  great  degree  advanced  and  maintained  th^ 
great  public  concern  of  our  naval  strength.     Under  tius 
state  of  things^  the  government  and  legislature  wisdy  ad- 
hered to  a  system^  which  contributed  to  ihe  growth  «f  our 
marine^  whilst  it  impaired  no  visible  good  of  ourcoloaies. 
But  when  the  progress  of  our  own  colonies^  and  stiil 
more  particularly  the  growth  of  aU  foreign  settlements  in 
the  same  seas^  augmented  the  quantity  of  colonial  jNroduce 
beyond  what  was  necessary  for  domestic  supply ;  and  when 
a  competition  arose  between  our  own  islands  and  those 
of  foreigners,  to  supply  the  markets  of  Euri^e  and  the 
United  States^  another  policy  becamemanifestly  necessary. 
Our  colonial  planters  could  not  enter  into  competition  on 
equal  grounds  with  foreigners^  so  long  as  their  produce 
was  to  be  sent  first  to  England^  and  by  such  means  bur- 
thened  with  the  double  freight  of  a  voyage  to  £ur<^e^ 
and  thence  perhaps  to  the  United  States.     Such  a  restric- 
tion necessarily  pressed  heavily  upon  our  colonists.     Th^ 
extended  cultivation  of  the  islands,  and  their  larger  pro^ 
duce  in  consequence,  gave  indeed  to  these  planters  some- 
thing of  the  character  and  consideration  of  jBiit^h  agri- 
culturists ;  and  their  condition  under  this  xo^^Ase  wasi^ 
that  their  produce  was  greater  than  they  could  aell  within 
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the  home  market  It  wais  db^irefcMr^  lilA^Msat^  fef  thieuk  to  Coiooua  trade 
ha?e  accegs  to  a  foreign  fliarket ;  and  it  Waft  eqUaDy  neceii^ 
mrj  to  sadsfy  the  reasonable  thktm  ^f  friendly  States^ 
who  remoostimted  against  a  itionopoly  notV  ho  lotiger  jus- 
tified by  the  circumstaaceB  of  the  time.  I^  oritt  to  affbttl 
this  p^umtioQ  thus  required  on  both  stde^^  the  British 
goyemment  first  resorted  to  the  intermediate  sysiehi  t^ 
free  pmtSy  under  the  effect  of  which  the  colonies  we^e  iik 
some  degree  laid  open  to  the  American  maricc^.  ^fais 
praceediag  satisfied  all  parties  during  the  continuance  Of 
yie  long  French  war ;  and  pated  the  way  for  that  entirely 
tiew  system^  which  the  experience  of  all  parties^  and  the 
liberal  feelings  and  knowledge  of  the  pl:^seiit  day^  ifithtced 
our  goTernment  to  adopt. 

This  system  was  at  length  establii^ed  by  4h^  $  Gfeo.  4. 
c.  43-  3  Geo.  4.  c.  44.  and  the  3  Geo.  4.  e.  45.,  by  Which 
the  West  Indies  wre  almost  thrown  open  to  the  commerce 
of  the  United  States^  and  are  per miited  to  etport  their  pro- 
duce direct  to  foreign  Europe ;  aiid  by  which  the  tmde 
between  the  Spanish  provinces  ahd  the  Bridsk  empire  ii 
put  neariy  upon  the  same  ground  with  the  tmd^  between 
Great  Brftaih  and  any  other  foreign  independent  stkte. 

The  colonial  law  of  Great  Britedn  is  now  compre^ 
hended  in  these  acts.  Uuder  the  construction  o^  these 
rtatutes,  tite  colonial  commerce  is  divided  i^to  two  tnaia 
parts :  the  trade  between  British  America  and  the  West 
Indies,  and  Foreign  America  and  the  Foreign  West 
Ia<fies ;  and  the  trade  between  British  America  and  the 
West  Indi^,  and  aill  other  parts  of  the  world. 

The  rules  of  the  first  branch  of  our  eolbnial  trade  may 
be  briefly  stated  as  follows:— 1.  That  certain  ports  and 
places,  that  is  to  say^  the  principal  port  in  aH  our  West 
ladian  Idatids,  and  the  seats  0f  government  in  bur  Ame- 
lican  states,  are  to  be  regarded  as  open  ports  for  trade 
ttd  oomoierce  with  Foreign  America  and  the  West 
brfies.  2.  That  certain  goods  eiMtiierated  in  a  schedule 
ipp^ndcid  to  3  Geo.  4.  c.  44.  (and  Which  schedule  com- 
pi^heads  idmost  ali  tKtf  materbilii)  nuiy  be  iiniiorted  into 
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Colonial. tr^Je,  ^^y  ^f  f^^  g^j^  ^^j^  ports  in  Biidfili  vessels,  or  in  forei^ 

.vessels  of  the  place  of  growth^  &c.  manned  and  navigated 
according  to  law ;  and  may  be  so  imported  from  any  foreign 
West  India  Island^  from  Spanish  Royal  America^  from 
Spanish  Independent  America^  or  from  the  United  States. 
3.'  That  from  all-  the  said  open  ports^  and  in  vessels  Bri- 
tish or  foreign^  it  is  lawful  to  export  all  the  produce  of  the 
islands^   or  of  British  America,  directly  to  the  United. 
States,  or  any  foreign  West  Indian  Island,  or  to  Spanish  - 
America.    4.  That  all  articles  legally  imported  into  any 
British  ^  West  Indian  Island  or  plantation,  or  any  of  the 
enumerated  articlejs,  may  be  re-exported  from  one  West 
Indian  Island  to  another^  or  from  one  seUlement  to  ano- 
ther, in  British  vessels,  or  may.  be  re-exported  for  any 
part  of  the  United  Kingdom  in  Europe.     5.  Ajms  and 
naval  stores  are  excepted,  unless  upon  licence  granted. 

The  rules  of  the  second  branch  of  our  colonial  trade^ 
that  is,  of  the  trade  between  Bdtish  America  and  the 
West  Indies^  and  other  parts  of  the  globe,  may  be  stated^ 
with  equal  brevity,  to  be  as  follow.     1.  All  the  produce 
of  the  colonies,  and  all  goods  legally  imported  into  them^ 
may  be  exported  direct  to  any  foreign  port  in  Europe  or 
*    in  Africa,  Jn  British  built  vessels,  manned  and  navigated 
according  to  law,    3.  The  same  produce,  and  in  the  ^ame 
vessels  (namely,  British  built,  &c.)  may  be  importjed  from 
the  colonies  to  Gibraltar,  Malta,. or  its  .dependencies,  or  to 
Guernsey,  Jersey,  Aldcmey,  or.Sark.;    3.  AU  the  goods 
and  commodities  ^enumerated  in  a  schedule  appended  to 
the  3  Geo.  4,  c.  45.,  that  is  to  say,  almost  all  raw  and 
unmanufactured  goods,  may  be  imported  into  the  said 
colonies  from  any  foreign  port  in  Europe  or  Africa,  or 
from  Gibraltar,   Malta,  Guernsey,  Jersey,  Alderney  or 
Sark,  in  any  British  buHt  vessel,  manned  and  navigated 
according  to  law. .  4.  With  respect  to  the  East  Indian 
Trade,,  it  is  expressly  provided  by  treaty  and  Act  of  Par- 
liament, that  the  citizens  of  the  United  States  shall  freely 
carry  on  a  direct  trade  between  •  America  and  the  East 
ladies,    d.  But  that  the  United  States  shall  not  cany  on. 
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iinycoaking  trade^  along^  the  shore  of  the  British  lerri-  Colonial  trade; 
tones  in  the  East  Indies;  and  shall  carry  (Mrect  lb  solne 
port  in  America,  and  not  to  Europe,  whatever  they  shall 
receive  as  lading  in  the  East  Indies: 

Such  is  the  state  of  the  colonial  trade  as  it  at  present 
exists  ;  and  such  are  the  relaxations,  which,  in  favour  of  a 
new  state  of  things,  the  growth  of  our  cdlonies,  and  the 
competition  of  foreign  islands,  have  been  introduced  to 
qualify  the  rigour  of  the  ancient  system,  and  to^conciliate 
as  much  as  is  possible  the  interests  of  our  commerce  and 
navy.     But  though   the  changed  circumstances  of  the 
times  have  compelled  the  legislature  to  make  these  con- 
cessions, it  is  still  to  be  observed  that,  in  the  very  devia- 
tion from  the  rule,  they  have  never  forgotten  the  rule 
itself.    They  have  always  so  qualified  the  exception  as  to 
restrain  the  indulgence  granted  within  the  necessity  of 
the  case.     They  have  deviated  only  as  gradually  as  was 
possible.     They  have  in  no  instance  made  a  total  sacrifice 
of  the  fimdamental  principle  of  the  subordinate  import- 
ance of  our  commerce,  when  in  immediate  competition 
with  our  navy.     The  greatest  inroad  upon  this  system 
has  undoubtedly  been  by  the  admission  of  a  direct  trade 
between  the  United  States  and  our  West  India  Islands  : 
but  the  growth  of  our  colonies  rendered  this  concession 
necessary ;  and  the  consequence  of  refusing  this  relaxa- 
tion would  have  been  the  entire  surrender  of  the  Ame- 
rican market  to  the  foreign  West  India  islands.     The 
lucrative  trade  of  our  colonies  with'  the  South  American 
continent  is  equally  necessary;  and  the   permission  of 
thi^  trade  by  law  has  only  placed  upon  a  legal  basis  what 
before  was  an  illicit  trafiic.     The  exportation  of  our  rum 
by  vessels  engaged  in  this  trade  at  once  encourages  the 
West  Indian  planter,,  and  in  no  degree  interferes  with  any 
interest  of  the  merchant  in  the  mother  country.     The 
provision  and  lumber  trade  is  found  to  be  an  indispensable 
tniflBc;  and  it  is  certainly  cheaply  j^urchased  by  allowing 
a  direct  exportation  of  colonial  produce  to  tli^  United 
States.     Upeh'the  iA.me^r£atons  of  policy  are  the  relaxa," 
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Trade  with 
Asia,  Africa, 
and  America, 
not  being;  co- 
lonial. 


coioaiai  trado.  tioflft  of  the  Nnvigfttioii  Law  in  the  direct  tmde  between 

the  coldnies  and  foreig^n  Europe. 

The  general  inference  from  these  provisions^  at  once 
necessary^  and  confined  to  such  necessity,  is,  that  the 
govemmenC  and  legisiatui?  have  only  departed  from  the 
Navigation  System  within  ih^  de^;ree  of  the  urgency  of 
new  circunistances^  and  have  always  remembered  the 
reason  of  the  rule  in  the  necessity  of  the  exception. 

The  second  division  of  our  Navigation  System  respects 
the  txade  with  Asia,  Africa,  and  America^  not  being  colo- 
nial. 

In  this  trade,  the  principal  object  of  the  legislature  was 
to  encourage  British  shipping;  and  to  abridge,  if  not 
altogether  to  extinguish,  the  Dutch  carrying  trade.  The 
object  of  the  third  and  fourth  sections  of  the  navigation 
act  were  twofold ;  first,  to  deprive  the  Dutch  of  being  the 
carriers  of  Europe,  and  to  prevent  all  importation  from 
the  opulent  countries  of  the  East,  except  in  British  ships ; 
and  next,  to  prohibit  the  rich  commodities  of  these  coun- 
tries from  being  imported  from  any  other  place  than  those 
of  their  original  growth  and  manufacture;  or,  at  least, 
from  such  ports  only  where  they  could  be,  or  usually  had 
been,  first  shipped  for  transportation. 

Under  the  principle  of  necessity,  however,  it  became 
necessary,  very  early,  to  depart  from  the  strict  letter  of 
these  sections ;  and  several  successive  acts  were  passed  to 
except  silk,  bark,  and  drugs,  &c.  froin  these  clauses. 
The  multitude  of  these  acts,  and  the  cases  which  had 
risen  under  them,  at  length  produced  such  a  complexity 
in  the  law,  and  such  inconvenience  amongst  ship  owners 
and  merchants,  that  the  legislature  found  it  necessary 
to  consolidate  the  several  provisions  in  one  act«  The 
3  Geo.  4.  c.  43.  was  principally  passed  with  this  purpose, 
and  now  constitutes  the  existing  law  of  this  division  of 
our  commerce. 

Under  this  act,  the  rules  for  regulating  this  branch  of 
our  trade  may  be  substantially  stated  as  follow.     1 .  All 

goods  and  gserchandize,  the  growth  or  manuticliufe  of 

1 


TO  THE  l4lW  0W  »HIVfIN6^  &C.  tl 

Asia,  Africa,  or  America,  may  be  imported  fi»m  any  jJace  ^^?^?^ 
into  the  United  Kingdom  in  British  built  ships,  and  in  British  and  America, 
built  ships  only,  except  as  hereinafter  mentiaaed.     3.  AH  colonial. 
goods,  the  growth,  &c,  of  Spanish  Royal  America^  may 
be  imported  in  any  Spanish  built  ship  whatever,  manned^ 
&c.  according  to  law.    8^  All  goods,  the  growth,  &c.  of 
Spanish  lBde|»endent  America,  fliiist  be  imported  m  vessels 
of  the  bntH  aad  ownership  of  the  place  of  growth,  &c. 
that  is  to  say,  in  Spanish  Indepei^ent  vtassels.    4.  All 
goods,  the  growth  of  any  part  of  Spanish  America,  con- 
eernittg  which  it  is  yet  doubtfnl  whether  such  part  is  to 
be  considered  as  royal  or  independent,  may  be  imported 
in  any  Spanish  vessel  whatever.    5.  All  Turkish  goods 
mast  be  imported  either  i&  Turkish  ships,  or  in  ships  of 
the  built  of  the  uwal  port  of  shipment,  or  in  British  built 
veseek,  &c.    6.  Raw  silk  and  mohair  yUm  of  Uie  growth 
of  Asia,  or  of  Turkey  in  Europe,  may  be  imported  into 
the  United  Kingdom  from  any  port  in  tlie  Levant  seas, 
in  any  TurkiA,  Levant,  or  Britidi  ship ;  or  from  Malta 
or  Gibraltar  in  any  British  ship.     7.  And  all  goods,  the 
growth,  produce,  &c.  of  the  dominions  of  the  Emperor 
of  Morocco,  which  have  been  imported  legally  and  di- 
rectly into  Gibraltar,  may  be  imported  thence  into  the 
United  Kingdom ;  but  in  British  vessels  only^  owned  and 
navigated  acceding  to  law.     8.  Maka  and  its  depend- 
encies are  to  be  regarded  as  a  part  of  Europe. 

It  will  be  seen  that  the  principal  alteration  in  this  head 
of  our  Navigation  Laws  is,  by  dispensing  with  the  neces- 
sity of  a  direct  importation  cithe  produce  of  Asia^  Africa 
and  America.  The  merchandize  of  the  three  great  con- 
tinents may  npw  be  imported,  in  British  ships,  from  any 
part  of  Europe ;  but  except,  under  peculiar  circumstances, 
such  foreign  merchandize  can  be  imported  from  Europe, 
for  esportaii^n  only:.  Goods  and  merchandize,  of  the 
growth,  produce  and  manu&cture  of  Aaia,  Africa,  and 
America,  when  intended  for  home  consumption,  must  be 
imported  direct  in  British  vessels,  except  in  those  cases 
which  are  provided  for  by  3  G.  4.  c  43*     • 
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Europ«Mi  »rij^  (jiird  division  of  out  Navigation  System  respects 

the  European  trade,  the  rules  of  which  were  (until  re- 
cently) contained  in  the  eighth  and  ninth  sections  of.  the 
Navigation  Act  of  Charles  the  Second ;  and  were  in  sub- 
stance^ that  the  built  and  ownership  of  the  ship  should 
be  of  the  same  country  with  the  goods.  This  statute, 
however,  having  been  passed  in  a  period  of  jealousy, 
and  at  a  time  when  the  true  nature  of  commerce  was  not 
understood^  it  contained  many  prohibitory  clauses^  some 
.of  which  have  been  Occasionally  repealed  by  acts  passed 
for  the  purpose,  whilst' others  were  suffered  to  remain. 
The  law  bad  thus  become  inconveniently  complicate,- and 
foreign  merchants  most  justly  complained  of  some  vexa- 
tious and  invidious  enactments.  To  rmiedy  this  mis- 
chief, and  to '  consolidate  all  the  useful  and  necessary 
enactments  in  a  brief  and  perspicuous  form,  the  two  acts 
of  3  Geo.  4.  c.  4B.,  and  the  3  Geo.  4.  c.  43.,  welre  at  length 
passed,  and  compose  the  existing  laws  of  the  European 
trade.  The  first  of  these  laws  is  a  g^eneral  repealing  act, 
and  is  limited  to  the  repeal  of  all  the  former  acts  upon 
this  subject ;  the  second  act  contains,  in  a  very  brief 
compass,  all  the  rules  of  the  trade. 

Following  the  order  of  this  act,  these  rules  may  be 
very  briefly  stated.  '  1.  All  the  following  goods  and  mer- 
chandize of  the  growth  or  production  of  any  place  in 
Europe,  that  is  to  say,  masts,  timber,  pitch,  tar^^  tallow, 
hemp,  flax,  frivits,  wine  and  brandy,  olive  oil  and  vineg-ar, 
may  be  imported  into  the  United  Kingdom  in  British 
built  ships,  or  in  foreign  built  ships,  &c.  of  the  place  of 
growth  or  manufecture,  owned,  manned,  and  navigated 
according  to  law.  2.  All  goods,  the  growth  of  Turkey  in 
Europe  or  Asia,  may  be  imported  into  the  United  King- 
dom in  British  or  Turkey  ships,  &c.  3.  The  goods  of 
Spanish  Royal  America  may  be  imported  in  any  Spanish 
ship,  manned,  &c.  according  to  law.  4.  The  goods  of 
Independent  America  must  be  imported  into  the  United 
{Cingdom  in. Spanish  Independent  Americaa  ships,  and  of 
the  built  and  ownerahip  of  the  p|ace  of  growtl).     5.  'Tlje 
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actof  8'Geo.  4.  c/43.  is  not  to  be  so  interpreted  as  to  BnTop^a 


trade. 


interfere  with  the  trade  between  England  and  the  United 
States^  nor  between  England  and  Portugal^  as  now  esta- 
blished by  law  or  long  usage.  Nor  to  alter  or  repefal  the 
corn  laws^  nor  such  part  of  the  Navigation  Act  as .  relates 
to  bullion  and  prize  goods. 

Such  ate  the  existing  rules  of  the  Navigation  System, 
as  regards  our  European  trade. 

The  foulth  branch  of  our  Navigation  System  respects  Costing  trade, 
our  Coasting  Trade,  which  it  regards  to  belong  iis  pecu- 
liarly to  British  subjects,  as  the  internal  navigation  of  the 
country  itself.'  Upon  this  principle,  the  law  confines  it 
entirely  to  British  ships,  seamen, ,  and  capital ;.  and,  as 
modem  times  have  admitted  no  relaxation  of  this  original 
rule,  it  affords  no  observation  for  further  remark. 

The  fifth  division  of  the  Navigation  Laws  respects  our  The  FUherieft. 
fisheries,  the  existing  rules  of  which  maybe  summarily 
stated  to  be  as  follow  : — ^The  Fishery  Acts  being  specially 
exeiBpted  from  the  statute  of  3  Geo.  4.  c.  43.  I.  Every 
British  vessel  employed  in  the  British  fishery  shall  be 
British-built,  British-owned,  and  shall  be  manned  and  na- 
rigated  by  a  master  and  mariners  <i/Z  British  subjects. 
2.  No  fish  whatever,  of  foreign  fishing,  excepting  only 
eeb,  stock  fish,  anchovies,  tiirbots,-  lobsters,  sturgeon,  and 
caviare,  sball  be  imported  into  England  (a).  3.  All£sh 
taught  according  to  the  first  rule,  i,  e.  by  British  subjects, 
British  ships,  and  duly  manned,  &c.  may  be^  imported  into 
Great  Britain  dutyfree  (i). 

The  value  of  our  fisheries,  both  as  a  pre-eminent  branch 
of  commerce,  and  more  particularly  as  tending  to  give  a 
constant  supply  of  seamen  and  maritime  skill  to  our  navy, 
18  too  obvious  to  require  any  further  observation  ;  expept 
that,  from  the  very  commencement  of  our  system  of  naval 
defence,  our  legislature  has  recognized  their  importance, 
«nd  in  every  period  has  supported  our  exclusive  possession 
of  them  by  the  most  active  encouragement. 

(«)  IS  Car.  9.  c. «.  89  Can  9.  c.  9.     st  9.  c.  I S. 
10  It  11  WUI.  S.  c  94b    I  G€o»  K         (»)  49  G^.  S.  c  9S.  i.  IS. 
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Tbe  FUMTin.       In  eftiifor  times  the  Dofch  possessed  an  undoubted  su* 

perkNTity  in  tbis  branch  of  general  coimnerce.  Tbe  lower 
rate  of  wages ;  the  narrower  sphere  of  the  competition  of 
flianii&ictiiriiig  estabttshments  witb  ship  owners ;  and  tbe 
peculiar  habits  of  the  Dutch  in  working,  and  even  building 
small  crafty  were  some  amongst  the  causes  of  this  supe** 
liority.  Birt  by  the  prudent  encouragement  of  the  British 
legislature^  these  obstacles  have  been  gradually  overcome ; 
ami  we  now  as  much  excel  all  other  nations  in  the  pro- 
duce and  exportation  of  our  fisheries,  as  in  our  manufac- 
tures themselves* 
?/i£uftSrS  ^^®  cWef  improvement  of  modern  times  in  this  branch 
the  FUheries.    ef  our  Navigation  Laws  has  been  in  the  gradual  removal 

or  inodtficatioii  of  nearly  aM  the  bounties  by  which  these 
fisheries  were  or%inally  maintained.  There  exists  no 
reasonable  dmibt,  that  the  bounty  system  is  no  longer  good 
than  it  is  actually  necessary ;  and  that  it  is  no  longer  ne- 
cessary^  when  the  trial  of  fixing  the  roots  of  a  branch  of 
commerce  has  been  sufficiently  made^  and  has  either  an- 
swered its  ol>ject,  or  has  totally  foiled.  In  all  ordinary 
circumstances  the  system  of  bounties  is  contrary  to  just 
commennal  principles.  A  branch  of  trade  or  commerce 
may  be  cultivated  with  advantage  or  not.  If  it  can  be 
cidtivated  with  any  hopes  of  profit^  the  sagacity  of  dealera 
or  growers  will  discover  it^  and  will  make  the  required 
essay  without  any  inducement  of  bounties.  If  it  be  not 
cultivated,  it  is  only  abandoned  because  not  worth  the 
cost  of  labour  and  capital.  Bounty,  therefore^  according  ta 
tliese  principles^  is  either  snp^rftuous,  as  where  it  gives  to 
those  who  wmdid  produce  or  manufecture  the  required  ar- 
ticle witheiiC  it ;  or^  it  is  a  mischievous  tax  upon  the  com- 
oninity  for  individual  traders^  inasmuch  as  it  originates  and 
maintains  a  wasteful  and  unprofitable  branch  of  trade,  and 
siitks  a  greater  value  than  is  ever  repaid.  On  the  other 
hand,  there  are  certainly  some  cases  in  which  the  system 
of  bounties  may  be  useful  to  a  country ;  for  there  is  a 
third  or  middle  conditioabet^een  a  branch  of  trade  being 
lucrative  or  nat.     It  may  not]  for  example,  be  immediately 
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hecatift^ ;  it  mdy  not  make  die  profitalile  return  in  duid  of  the  STBtem 
tiine  fer  ndercantile  views ;   it  may  be  proitable  for  a  the  Ful^rie^ 


State,  which  is  a  laating  being;  thdu^  not  fear  th^e  life  of 
aa  in^vid&al.  It  may  be  for  the  interest  of  the  coumtry, 
though  not  for  the  individoal  merchant  or  grower.  This 
is  the  principle  of  the  bounty  system :  but  this  priacrple 
bis  ita  hmita.  It  would  be  absurd  to  give  more  for  a 
bcaach  of  tradke,  or  growth^  or  fishery^  than^  in  the  present 
state  of  all  the  interests  of  the  country^  it  is  worth.  Where 
tbe  object  of  the  bounty  is  to  dear  away  the  first  impedi- 
ment;  to  make  room^  as  it  were^  for  the  experiment  of  its 
pottible  profit^  the  bounty  of  courde  must  end  either  with 
the  fwMt  success^  or  with  the  total  failure^  of  the  experiment. 
A  pemnmeat  bstmty  is  a  pemianent  tax ;  a  submission  to 
a  pernumeBt  Joss ;  and,  however,  under  the  earliest  state 
of  our  marine,  such  an  annual  tax  might  be  a  sacrifice  of 
one  interest  to  advance  another  r  it  is  certain  that  in  the 
present  condition  of  tbe  s^^vy  and  country  such  a  fruitless 
expense  is  no^  longer  required. 

Frem  tiie  necessary  effects  of  our  fisheries  upon  our 
MvalgriHwth>  it  might  be  good  poHcy,  in  tbe  eaiiy  state  of 
oar  naaviiie,  ta  institute  sodi  fisheries  at  the  expense  of 
tbeir  fiill  value,  and  to  force  their  growth  into  our  system: 
bat  now  that  our  navy  does  not  require  the  same  extent 
of  lid^  tbere  is-  nd  longer  any  good  poUcy  in  such  an  at- 
tNDpL  Ti»  psoper  inference  of  what  we  have  before 
Sij^d  ift^  thai  tiie  bounty  system  was  never  ad<^ted  by 
oar  kgislaiture  upon  mere  commercial  principles ;  and, 
dttiefore,  daea  not  Ml  within  the  objections  of  popular 
wiitersy  as  to  tbe  aAti-commevcial  nature  of  such  a  system. 
It  was  ftdopted^  fike  tbe  w^ole  of  our  Navigation  Laws,, 
with  a  direct  ii^ew  <x>  our  naval  growth,  and  was  admitted 
oafy  umter  the  principle  of  the  subordinate  nature  of  our 
ti^de  in  €0mp»mom  wiA  our  naval  defence.  The  legis- 
hhm  kstrnt  thai  it  waa  originating  and  maintaining  esta- 
Uishments,  whii^  im  a  cojanoieircial  point  of  view  might 
IMriUjr be  wtethlMs  tb«M;thefr  wOMldcoat;  but  which, if 
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Of  theSfftem   they  contributed  little  to  our  commerce,  repaid  amply  as  H 

of  Boiintiefi  in  -^  ^  m.  i  .1  i* 

the  Fi8heric«.    nurscry  of  seamen. — Ihey  knew  they  were  trading,  or 

growing,  and  encouraging  trade,  growth,  or  fishery,  in  a 
manner  which  no  individual  merchant  would  undertake, 
and  which  would  not  return  a  suitable  profit  to  any  private 
adventurer.  But  they  knew  at  the  same  time^  that  an  ad- 
venture might  be  profitable  to  a  state  which  would  be  inju« 
rious  to  an  individual ;  and  that  it  might  be  good  policy 
in  a  corporation,  so  durable  as  a  nation,  to  founds  build^ 
and  purchase,  with  a  view  to  a  more  remote  futurity  than 
belonged  in  prudence  to  the  aims  of  human  life.  .  In  theae 
principles  the  bounty  system  originated:  And  these  cir- 
cumstances having  now  passed  away,  and  our  navy  no 
longer  requiring  this  support  at  the  expense  of  our  reve- 
nue, the  system  has  been  relaxed  as  the  reasons  have 
ceased  under  which  it  grew. 

The  above  brief  view  of  the  policy  of  this  system, 
and  its  real  objects,  inay  be  an  answer  to  those,  who^ 
with  more  levity  than  either  candour  or  knowledge,  hc^ve 
imputed  the  grossest  ignorance  to  the  ablest  men. of  any 
period ;  and,  upon  the  ground  of  their  own .  imagined 
clearer  understanding  of  commercial  principles,  claim  a 
triumph  over  the  illustrious  founders  of  oiir  Navigation 
Laws. 

r^AcL^*^"        The  last  dirisioh  of  our  Navigation  S-ystem,  for  so  it- 
may  be  considered,  is  the  Registration  of  British  ships;  a- 
part  of  the*  system  which  gives  effect  to  the  whole,  and 
brings  the  existing  state  of  the  British  marine  at  all  times 
under  the  view  of  the  government  and  legislature.     The 
object  of  registration  is  in  fact  three-fold : — 1st,  to  ascer- 
tain the  built  and  property  of  ships;  2dly,  to  prevent  fo- 
reigners from  being  secret  owners  in  them  by  always 
having  a  clear  exhibet  of  the  property  in  public  docu- 
ments ;  and,  3dly;  to  preclude  any  evasion  of  the  law  by 
our  own  merchants,  and  to  give  the  due  preference  to 
British  ship-builders  and  native  mechanics. 
For  th^  purpose  of  maintaining  and  advancing  our 
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aarol  iflteitlMs  the  law  required  that  our  owii  trade  bhodld  ohiietUgiB* 
be  carried  On  in  ships  of  our  own  built.  In  order  to  en- 
force this  |K>liey^  and  to  render  impossible  any  evasion  of 
k,  the  kw  furtUiSi*  requires  thut  every  British  ship  shall  be 
ra^fltoed  skt  the  time  of  sailings  front  her  first  port^  and 
that  iHthotft  such  registry  she  shall  hot  have  the  privilege 
of  a  British  vessel :  and  that  upon  every  change  of  owner- 
Aif,  ^  tndotseriient  of  such  change  shall  be  made  upon 
the  certificate  of  registry.  By  the  joint  effect  of  these  two 
KgHhtionSi  every  shi]^  may  be  effectually  traced  back  to 
iU  origin  (c).  And  unless  by  a  concurrence  of  fraudulent 
icts,  which  by  the  number  of  persons  netessarily  coft- 
eetned  hiUst  be  nearly  impossible^  no  ship  of  foreign  built 
ten  bif  introduced  into  the  Britii^fa  marine. 

Under  t^e  Navigation  Act  of  Charles  Ij.  ships  were  re- 
quit^  to  be  the  property  only  of  British  merchants .  It 
<ta8  only  in  the  pro^r^a  of  the  system  (hat  the  qualifica- 
tidn  ef  being  British  buiU  wad  likewise  added.  The  an- 
cimt  Nav^tion  Actjthus  encouraged  British  seamen  aiid 
Aierthanlis.  The  Existing  Navigation  System,  as  noW 
seconded  and  enforced  by  the  Registry  Acts,  has*  adde^ 
to  these  twcrobjects  a  third  equally  important  object,  the 
aicoara^ment  of  British  ship-building  ;  aind  has  therein 
given  the  strongest  security  to  our  naval  superiority. 

T^Vlthont  th6se'  acts,  the  greater  portion  of  our  ships' 
woaM  be  ^upi^ied  frorti  America,  Holland,  or  any  other 
tonntry,  where  the  low  rate  of  wages,  or  the  greater 
proximity  of  materials,  might  render  ship-building  cheapest, 
ftat  by  the  force  of  these  laws,  a  due  proportion  of  the 
<!apital  o(  the  kingdom  is  directed  towards  the  building 
of  diips.  The  .Registry  Acts  have  certainly  the  saihe 
cfcttracterj^f  monopoly  atid  commercial  impediment  with 
tie  other  part  of  otir  Navigation  system.  But  they 
have  Ae  IJMime  countei*weight  of  producing  a  greater 


^  W  TW  Mtde^  fe  rtferrodr  to  the     they  9x6  too  T6m6U  for  oiir  prcsCill* 
act  for  the  forms  of  regisiraUoo,  and     purpose, 
ndonemeats  on  the  certiicatef,-  a* 
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Of  tiM  Regit-   good  than  they  take*  away :  they  advance  our  navy  in  a 

greater,  proportion  than  they  impair  our  commerce.  I»- 
deed^  the  largeness  of  the  capital  emfdoyed  in  our  ship- 
yards renders  it  a  matter  of  great  doubts  whether  the 
restrictions  of  the  Registry  Acts  affect  in  any  d^^ree  the 
price  of  ship-building ;  and  whether^  from  the  extensire 
basis  of  this  manu&cture  itself  ships  are  not  built  cheapei^ 
in  English  docks^  than  they  could  be  fabricated  by  any 
poorer  and  less  populous  country. 

In  this  point  of  view  our  Registry  Acts^  like  the  other 
portion  of  our  Navigation  System^  will  appear  not  only  to 
have  produced  the  immediate  good  intended  for  our  naval 
interests^  but  to  have  corrected  the  mischief  at  first  neces* 
sarily  inherent  in  them^  as  a  restriction  upon  the  general 
freedom  of  commerce.  So  false  are  all  general  principles 
when  applied  without  distinction  through  all  particulars. 

The  rules  of  the  Registry  Law^  as  now  required  by  the 
4  Geo.  4.  c.  41.^  are  as  follow.  1.  Every  ship  is  to  be 
deemed  a  British  ship  (so  fax  as  to  be  imperatively  re* 
quired  by  law  to  be  registered)  which  has  been  built  in 
Great  Britain  or  its  colonies^  or  has  been  lawM  prize. 
2.  Every  such  ship^  above  the  burthen  of  fifteen  tonsj 
must  be  registered  by  the  owner^  and  a  certificate  oh-* 
tained  of  such  registry  in  the  port  to  which  the  ship 
belongs.  3.  Without  such  registry^  and  such  certifi- 
cate^ no  ship  can  dear  out  as  a  British  ship;  but  if 
departing  from  port  as  a  British  ship^  without  being  so 
registered^  and  obtaining  such  certificate^  is  forfeited. 
4.  Without  such  registry  and  certificate^  all  ships^  although 
they  belong  to  British  subjects^  are  to  be  regarded  to  all 
intents  and  purposes  as  alien  or  foreign  ships.  5.  In  cer- 
tificate of  registry^  on  all  future  occasions  of  registration, 
the  owners  must  follow  the  form  given  in  the  4  G.  4.  c.  41  {d). 
6.  The  persons  authorized  to  make  registry^  and  to  grant 
such  certificates^  are  the  collectors  and  principal  officers  of 
the  customs  in  any  ports  of  the  United  Kingdom ;  and  in  the 

(4  See  this  form  id  Appendix. 
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tolonies  all  such  collectors^  officers  of  customs^  governors^  or  tbe  Regii- 
or  lieutenant-governors,  as  have  heretofore  been  accus-  ^ 
tomed  to  make  such  registries.  7.  In  the  case  of  British 
ships  being  repaired  in  a  foreign  country,  the  ship  is  to 
lose  its  privilege  as  a  British  ship,  where  such  repairs 
shall  exceed  twenty  shillings  for  every  ton,  unless  in  case 
of  extreme  necessity,  and  such  necessity  proved  by  the 
naster  on  arrival  in  England,  to  the  satisfaction  of  the 
Commissioners  of  Customs.  8.  Ships  declared  unsea- 
woithy,  are  to  be  deemed  lost  and  broken  up.  9.  No 
captured  British  ship  can  be  again  entitled  to  registry : 
kut  ships  condemned  in  the  Court  of  Admiralty  as  prize 
of  war,  or  as  being  for  breach  of  slave  laws,  may  be  re- 
gistered. 10.  Ships  are  to  be  considered  as  belonging  to 
the  port  at  or  near  which  one  or  more  of  the  subscribing 
owners  shall  reside,  and  all  ships  are  to  be  registered  at 
the  port  to  which  they  belong :  but,  in  some  particular 
cases,  the  Commissioners  of  the  Customs  may  allow  a  ship 
to  be  registered  in  some  other  port,  in  which  case  the  al- 
lowance must  be  by  writing  under  their  hands.  11.  When- 
erer  any  subscribing  owner  or  owners  shall  have  made  a 
tnmsfer  of  all  his  or  their  shares,  the  vessel  must  either  be  , 
registered  de  novo  before  she  shall  depart  from  port,  or 
(if  such  register  de  novo  cannot  be  made  in  time)  the 
collector  may  indorse  a  permission  on  the  certificate  of 
registry,  that  the  ship  may  perform  one  voyage.  13.  Col- 
lectors and  Comptrollers  of  Customs  may  indorse  a  similar 
licence  for  one  voyage  in  the  case  of  vessels  built  in  our 
colonies  for  owners  resident  in  the  United  Kingdom.  13. 
The  owners,  previous  to  registry,  must  take  the  form  of 
oath  given  in  4  G.  4.  c.  41. ;  and  where  there  are  more 
than  one  owner,  the  oath  must  be  subscribed  by  the  ma- 
jority of  those  resident  within  twenty  miles  of  the  port  of 
r^istry  ;  or  by  one  of  such  owners,  if  the  others  shall  be 
resident  at  a  greater  distance.  In  such  case,  the  attendant 
single  owner  is  further  to  make  oath,  that  the  other  part- 
owners  are  not  resident  within  twenty  miles.  1 4.  At  the  time 
of  such  registry,  a  bond  is  to  be  given  by  the  master  and^' 

c  2 
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^^^^^  pwnerBj  and  copditioned  that  the  certificate  ^\i^  b^  sq1«4jf^ 
^  employed  for  the  service  of  the  ship ;  and  that  iq  case, 
such  ship  shall  be  lost^  burned^  or  broken  v^p,  or  |)e  for- 
feited for  illicit  tradings  or  be  sold  in  execution  for  detit^ 
or  be  registered  de  novo^  suph  certificate  shall  be  deliyered 
up  to  be  cancelled.  15.  If  the  niaster  be  changed^^  t))Q 
owner  or  new  master  must  deliver  to  the  officers  of  cus-^ 
toms  of  the  port  (at  which  such  change  shay  b^  mad^) 
the  foertificate  of  registry ;  and  such  officer  shall  indpnie 
^nd  subscribe  a  memorandum  of  such  change^  and  shaU 
further  take  of  the  new  master  a  bond;,  that  the  certificate 
fiJiall  be  used^  &c.  16.  The  name  of  a  registered  yes^l 
to  be  painted  on  the  stem^  and  never  to  be  afterwiurda 
changed.  17.  Every  person  applying  for  a  certificate  of 
registry  must  produce  a  certificate  from  the  builder  of  th^ 
vessel  which  certificate  shall  state  the  time  and  place  of 
building,  the  name,  of  the  first  purchaser^  and  ^le  tonnage ; 
and  such  applicant  shall  make  oath^  that  the  vessel^  for 
whicjh  such  a  certificate  is  required^  is  the  same  with  the 
one  described  by  the  b.uilder.  18.  If  the  certificate  oif' 
register  be  lost  or  mislaid^  the  commissioners  may  permU. 
a  registry  de  novo,  or  may  grant  a  licence  for  the  present 
use  of  the  ship  19.  Any  person  detaining  a  certificate 
of  register^  however  obtained^  is  to  forfeit  one  hundred 
pounds.  The  owner  in  such  case  is  to  make  oath  before . 
any  justice  of  peace  resident  near  the  place  of  such,  de- 
tainer. 20.  Ships  altered  in  such  a  manner  as  not  to  cor- 
respond with  the  description  of  the  former  register^  must 
be  registered  de  novo.  21.  Vessels  condemned  as  prize>. 
or  for  breach  of  laws  against  the  slave  trade^  are  to  be 
registered  on  production  of  the  certificate  of  condemna- 
'  tioU^  and  to  be  registered  only  in  the  ports  of  Southampton^ 
Weymouth,  Exeter,  Falmouth,  Plymouth,  Liverpool,  and 
Whitehaven.  S3.  Upon  every  alteration  in  the  property 
'  of  a  ship  after  registry,  that  is  to  say,  upon  any  transfer 
of  tljie  whole  or  part,  such  transfer  shall  be  made  by  bill 
of  sale^  or  other  instrument  in  writing,  containing  a  recitqj. 
of  t^e  certifi^te  of  registry^  or  o|  the  principal 
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'if  such  bertificMe.  But  such  bill  of  sale  is  not  td  te  void  Jj*^^' 
by  reason  of  any  *ifror  in  such  recital.  23.  Every  ship, 
which  (upon  its  first  bliiit,  or  an  application  made  for  its 
iegistry)  itf  omied  by  two  or  more  part  owners,  is  to  bfe 
eonisidered  to  b6  divided  into  sixty-four  parts  or  shares, 
and  the  registry  must  describe  each  owner  as  possessing 
a  certaiti  number  of  sixty-fourth  parts ;  and  no  person  is 
entitled  to  be  registered  as  part  owner,  in  respect  of  any 
part  less  than  an  integral  sixty-fourth,  and  the  oath  upon 
first  r<^9(ry  must  state  the  number  of  shares  held  by  each 
owner.  Sut  this  rule  does  not  extend  to  mercantile  part- 
nership firms.  34.  No  greater  number  than  thirty -tw6 
persons  can  be  registered  as  legal  owners  at  one  and  the 
same  time.  But  joint  stock  companies  may  appoint  three 
trustees^  in'  whose  name  the  vessel  may  be  registered. 
And  corporate  bodies  may  have  such  registry  made,  in 
the  name  and  upon  the  oath  of  their  secretary,  or  other 
proper  officer.  25.  Upon  the  registry  de  novo  of  every 
tessel  owned  in  parts,  (which  registry  de  novo  is  required 
by  the  3  Geo.  4.  to  be  made  before  the  SIst  of  Dec.  1825) 
the  number  of  such  parts  held  by  each  owner  shall  be 
re^stered.  And,  to  this  end,  all  the  bills  of  sale  shall  b6 
produced  to  the  officers  of  customs ;  or,  where  they  cannot 
be  produced,  oath  shall  be  made  by  the  parties  that  they 
are  unable  to  produce  them.  26.  All  vessels  must  take 
out  a  r^istry  de  novo  under  the  act  4  Geo.  4.  c.  41 .  withhl 
two  years  from  the  31st  day  of  Dec.  1823,  unless  detained 
npon  any  voyage  beyond  the  day  of  the  31st  of  Dec. 
1825^  in  which  case  the  vessel  must  make  such  registry 
immediately  upon  her  arrival  at  her  own  port,  or  some 
other  port  in  the  same  member  of  the  United  Kingdomf, 
or  in  the  same  colony.  27.  No  stamp  duty  is  to  be  paid 
on  any  first  registry,  under  this  act,  of  any  vessel  before 
registered.  28.  No  future  bill  of  sale  can  be  effectual  to 
pass  the  property  in  any  ship,  until  such  bill  of  sal<6  be 
produced  to  the  officers  of  customs,  and  until  entry  shall 
be  made  thereof  in  the  book  of  registry  ordered  to  be  kept 
by  such  officers.    Such  registry  to  be  made  in  the  manner 
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OfUieRegto-    and  effect  of  the  form  elven  in  4  Geo.  4.  i:.  41 .    39.  Such 

try  Acts*  " 

entry  renders  the  bill  of  sale  valid  to  pass  the  property  as 
against  all  persons^  and  to  all  intents^  except  as  against 
such  subsequent  purchasers  and  mortgagees,  who  shall 
first  procure  the  indorsement  of  such  entry^  and  of  the 
particulars  of  the  bill  of  sale^  to  be  made  upon  the  cer- 
tificate of  registry^  in  the  manner  hereunder  mentioned. 
'30.  When  a  bill  of  sale  has  been  so  entered  in  the  book 
of  registry,  the  collector  shall  receive  no  other  bill  of  sale 
of  the  same  -ship,  or  same  share  of  the  ship,  until  thirty 
days  have  elapsed ;  or,  in  case  the  vessel  shall  be  absent 
from  the  port,  until  thirty  days  shall  have  elapsed  after  the 
arrival  of  the  vessel  at  the  port  to  which  she  belongs ;  and 
in  every  case  where  there  shall  happen  to  be  two  or  more 
transfers,  by  the  same  owner,  of  the  same  property  in  any 
ship,  the  collector,  in  making  the  indorsement  on  the  cer- 
'  tificate  of  registry,  shall  give  the  preference  to  that  bill  of 
sale,  under  which  the  person  claims  property,  who  shall 
produce  the  certificate  of  registry  for  that  purpose  within 
thirty  days  next  after  the  entry  of  his  bill  of  sale  in  the 
book  of  registry,  or  within  thirty  days  next  after  the  arrival 
of  the  ship  in  her  port;  and  in  case  the  certificate  of 
registry  be  not  produced  within   the  said  space  of  the 
thirty  days,  the  collector  must  make  the  indorsement  on 
such  certificate  when  produced,  and  to  the  person  pro- 
ducing it.    "  It  being  the  true  intent  of  this  Act  (4  Geo.  4. 
c.  41.)  that  the  several  purchasers  and  mortgagees  of  any 
ship  or  shares  of  a  ship  (when  more  than  one  appear  to 
claim  the  said  property)  shall  have  priority  one  over  the 
other,  not  according  to  the  respective  times  when  the  par- 
ticulars of  the  bill  of  sale  were  entered  in  the  book  of 
registry :  but  according  to  the  time  when  the  indorsement 
is  made  upon  the  certificate  of  registry."    If  the  certificate 
of  registry  be  mislaid,  lost,  or  detained,  the  commissioner 
of  customs  may  grant  further  time,  or  (upon  proper  cause 
shewn)  may  grant  a  registry  denovo.    31.  For  the  con- 
venience of  ships,  after  a  bill  of  sale  has  been  duly  entered 
in  the  book  of  registry  at  one  port,  it  may  be  produced  at 
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My  other  port  where  the  vessel  may  then  be ;  and  the  ^^  *^«  ^®i^ 
indorsement  on  the  certificate  of  registry  may  be  there 
made,  previous  notice  being  given  to  the  officers  at  the 
port  of  registry.  32.  If  it  shall  become  necessary  to 
T^;ister  any  vessel  de  novo,  and  any  share  shall  have  been 
sold,  and  omitted  to  be  recorded  and  indorsed,  since  her 
btftregister,  the  omission  shall  then  be  supplied.  33.  Upon 
every  change  of  property  in  a  ship,  whether  such  change 
of  property  shall  require  a  new  registry  or  not,  such  re- 
gistry de  nwo  shall  be  granted  by  the  officers  of  customs, 
if  desired  by  the  owner  or  owners.  34.  Copies  of  oaths 
and  extracts  from  books  of  registry  are  to  be  admitted  as 
1^1  evidence,  without  the  personal  attendance  of  officers  ^ 

of  GQstoms.  35.  Where  ships,  or  shares  of  ships,  are  sold, 
in  the  absence  of  owners  by  their  agents  without  formal 
powers,  the  commissioners  of  customs,  on  proof  of  fair 
dealing,  may  permit  such  transfer  to  be  registered  and 
indorsed,  or  (according  to  the  circumstances  of  the  case) 
a  r^stry  de  novo  to  be  made ;  due  security  being  given 
to  produce  the  legal  powers,  or  to  abide  future-  claims. 
36.  All  transfers  by  the  way  of  mortgage,  or  as  security 
for  a  debt,  shall  be  so  stated  and  recorded  in  the  book  of 
r^^try,  and  in  the  indorsement  on  the  certificate ;  and 
where  such  indorsement  or  registry  de  novo  shall  have 
been  made  in  the  favour  of  mortgagee,  assignee,  or  trustee, 
the  rights  of  such  parties  shall  not  be  affected  by  any  act 
6f  bankruptcy  of  mortgagor  or  assignor,  committed  after 
the  time  of  such  registry  or  indorsement. 

Such  are  the  principal  rules  upon  which  the  Registry 
Acts  are  founded ;  the  more  subordinate  rules,  qualifica- 
tions, and  exceptions,  will  be  found  in  the  body  of  this 
Treatise.  The  statute  of  7  and  8  Will.,  which  was  the 
origin  of  the  modem  Registry  Acts,  was  only  intended  to 
prevent  fraud  and  abuses  in  the  plantation  trade.  It  was 
the  policy  of  Lord  Liverpool's  Registry  Acts  (26  and  34 
Geo.  3.)  to  enlarge  and  improve  the  provisions  of  that 
statute;  and  to  extend  and  apply  them  to  all  merchant 
sh^  whatsoever,  exceeding  a  certain  tonnage.     The 


otOttKtfpM-   4  Qqq  4,  (.,  41,  |ia&  maw  consoUdatocl  f|U  tho.  enactments 

in  one  ^tute.  }t  has  remov^  qiue^  of  the  difficulty 
and  complexity  which  existed  ^t  (he  fotroier  acts^  en-^ 
barrassin^  the  trai^itctitona  of  iperQJh^nta^  and  rendering^ 
in  many  iivatan<:es  the  transfer  of  prppf  rty  iQ  idiips  un-^ 
certain  an^  unsafe.  By  accommodating  ita?lf  to  tkc  aem^ 
forms^  of  commerce^  ftud  the  enJarg^  compass  of  mer- 
cantile dealin^s^  thia  statute  has  conferred  ft  most  solid 
^  benefit  upoQ.  the  shipping  intercut,,  awl  is  to  he  regarded 

as  a  valuable  contribution  by  the  Boavd  of  Tmde  to  the 
m^erchants  of  Great  Britain.     Is^.  By  not  invalidiating  (he 
title  of  an  o\yne(>  who  fails  to  record;  his  purchase  at  thei 
Custom  House  within  a  limited  tiin« :  but  only  rendering 
the  recording  necessary  to  the  completion  of  his  tkle^  it 
protects  him  against,  an  inconvenience  and  injiutien  fre* 
queatly  experienced  under  the  late  acta.    2.  By  permitr 
ting  a  direct  mortgage  of  an  interest  m  a  ship  (upon  the 
,    legality  of  which  so  many  doubts  had  been  entertained  by 
the  highest  authorities)  it  places  shipping  upon  it&  just 
equality  with  the  other  property  of  the  country ;  and[  by 
giving  security  to  the  mortgi^ee^  without  subjectiiig  hini 
to  the  obligations  and  liability  of  an  owner^  it  gives  feci- 
lity  and  encouragement  to  those  advanceis  upon   8hfp6> 
which  the  exigency  of  trade  so  frequently  requires.    3.  By 
ei^iibiting  the  proportions  of  interest  held  by  eacbowner^ 
it  equally  facilitates  both  sales,  and*  mortgages^  and  gives  a 
new  value  to  shipping  in  the  monied^  as  wel^  as  in  the 
mercantile  classes.    4.  By  permitting  the  shares-  in  the 
ships  of  co-partnerships  to  be  registered  as  joint  property, 
and  to  be  subject  to  the  same  rules  as  other  partnership 
effects^  it  establishes  a  salutary  principle  with  respect  to 
ship-owners,  the  wa|it  of  which,  under  the  construction  of 
the  old  acts,  occasioned  frequent  injustice  and  much  diffi- 
culty^ both  in  the  courts  of  law  and  equity.     5.  By  pro- 
viding that  the  indorsement  of  a  transfer  should  be  m&de 
and  signed  by  the  qflicers  of  the  Customs  on  the  produce 
tion  of  thq  bill  of  sale ;  thereby  completing  the  tkle>  and 
dfsi^Qsiqgiii^  th9  production  of  the  biliof  sale  on  any 
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fuhseqtf ea|  y^sKry^  it  pepeal&  a  ifiufiber  of  mintite  and  ^^  ^^^^/^ ' 

pefpteung^  r^ubttioBBj,  whiqb  have  be^^  found  in  practice 

rattier  %o  OQCMion  fravid  than  (o  prevent  it.    ^.  Qy  thQ 

pi^YWODS  wlkich  it  ooBtains  againat  the  fr^udulei^t  di^ 

poijpl  oC  9lHp«i  abroad^  under  the  false  or  exag;gerated 

pretence  9f  unMaworthiness^  it  g^uards^  as  effectually  as 

Jaw  ean  ^,  agaiMt  tbe  abase  of  authority  in  mastefj»^  and 

t|ie  firequeDt  practice  of  colluding  with  tbeai  to  the  iajurj 

ef  abn^  owner,     7.  By  tlkt  i|i«tny  excellent  provisiona  which 

it  «M4ain9  in  the  cases  of  registers  Kiislaid  or  lost;  of 

registers  hastily  detained  from  the  use  of  tbe  ship;  and  by 

l^e  didcretio^  which  U  allows  in  difficulties  which  arise 

fcmn  the  absence  of  owums^  or  of  ships  from  thdr  ports 

^  registry^  it  confers  a  valuaUe  benefit  upon  tbe  ner^ 

ebmnt>^  on  occasions  whkh  had  be^n  overlooked,  or  un- 

provi^^dfir^  by  the  late  acts.   8v  By  incr easing  the  extend 

9S  Npain  whi^b  a  vessel  may  undergo  in  a  foreign  port^ 

vitliout  forfeiting  her  Britisb  privileges^  from  fifi;eefi  shil^ 

Maga  to  twenty  shilfin^  per  ton>  it  establishes  a  most 

weAd  regulation^  which  is  rendered  consistent  with  the 

pcficy  of  the  law  by  the  checks  introduced  Uy  guard 

against  abuse ;  and  the  course  of  proceeding  ia  case  of 

repairiBg  beyond  that  amount^  is  equally  consonant  with 

the  spirit  of  the  Registry  Acts.     Nor,  amongst  the  more 

nuBute  and  subordinate  regulations  of  this  act,  ought  we 

to  ofldit  that  the,  division^  of  the  property  in  shipa,  into 

sixty-four  assumed  shares,  upon  the  binary  principle  of 

halving  the  ship^  and  the  proportions  under  each,  down*  to 

a  sixty-fourth  part,  will  be.  found  iii  practice  to  be  a  most 

convenient  system ;  together  with  die  permission  whichi  is 

^ven  to  raster  a  ship  in  the  names  of  three  trusteea  of 

joini  stock  companies^  instead,  of  seqpiring  the  names  of 

aB  the  members. 

In  the  body  of  the  work  the  reader  will  find  the  several 
ndes^  and  thei|b  reasons^  treated  with  the  exactness^  and 
in  the  detail,  which  their  leg^  character  and  importance 
raqiue.  Enough  is  above  said  here  to  exphdn  in  a  pre* 
fiiftinaiy  manner  (h^ir  wisdom  and  effifiacyj^as  res|Neots  tii4 


__  _        *< 

^  A^"*"'    accomplishment  of  their  object ;  that  of  precluding  any 

evasion  of  the  Navigation  Laws^  of  preventing  foreigners 
from  having  an  interest  in  British  vessels^  and  tabulaUng, 
as  it  were^  the  maritime  strength  and  resources  of  the 
kingdom^  in  aid  of  those  who  may  be  charged  with  ad- 
ministering the  duties  and  powers  of  government.  Any 
augmentation  or  decrease  of  British  shipping  is  now  as 
immediately  known  by  the  government^  as  any  rise  or  di- 
minution of  the  revenue.  But  the  first  step  towards  the 
remedy  of  any  evil  is  the  exact  knowledge  of  its  nature, 
degree^  and  cause. 

In  the  examination  of  the  Register  Acts^  as  a  whole^  it 
will  likewise  be  founds  that  they  connect  and  combine  the 
public  interest  of  the  state  with  the  private  advantages  of 
the  merchant ;  and  therein  indemnify  the  latte^  for  the 
numerous  forms  they  prescribe.      They  secure  to  the 
British  mechanic  and  artisan  the  building  and  equipping 
of  all  vessels  employed  in  every  branch  of  our  trade.  They 
extend^  moreover^  their  beneficial  eifects  into  the  various 
departments  of  commerce^  and  into  those  dealings  and 
contracts  which  grow  out  of  and  depend  upon  property  in 
shipping.     The  publicity  of  the  Register  Acts^  and  the 
circumstance  of  their  having  the  character  of  national  mu- 
niments, gives  confidence  to  all  contracts  relating  to  any 
interest  in  this  property.     They  prevent  frauds  upon  un- 
derwriters;  and    by  making    any  alleged   property   in 
shipping  an  interest  always  to  be  ascertained,  they  now 
give  a  security  to  all  transactions  respecting  ships,  both  as 
to  sales  and  mortgages,  which  cannot  be  acquired  in  any 
other  branch   of  business.     They  enable,  moreover,  a 
purchaser,  the  assignees  of  bankrupts,  and  other  repre- 
sentatives  of  an  owner,    to  trace  a  ship  from  port  to 
port    in    all  the   various   transfers   through  which   she 
may  pass ;  and  as  every  change  of  property  in  a  ship, 
whether  in  or  6ut  of  her  port,  must  be  publicly  recorded^ 
they  bring  under  the  eye  of  the  legislature  every  trans- 
action respecting  shipping,  and  every  circumstance  afiect- 
-ing  its  increase  or  diminution.     And  thus^  as  is  wdl  ob- 
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lerved  by  an  able  writer  on  this  subject,  to  whom  the  Of  titeRegi»- 
author  of  this  Treatise  is  so  much  indebted  (e),  a  very  con- 
nderable  utility  arises  from  the  documents  which  are 
formed  in  the  execution  of  the  Registry  Acts.  The  re- 
gistry of  shipping,  which  is  made  up  to  the  SIst  of  Sep- 
tember in  every  year,  contains  facts  of  importance  which 
become  premises  for  conclusions  both  political  and  com- 
mercial. In  this  registry  is  seen  how  many  ships  and 
vessels  belong  to  every  port  in  the  kingdom,  their  tonnage 
and  their  size,  and  the  number  of  seamen  which  they 
employ.  It  is  now  accurately  known  where  to  look  for 
the  most  abundant  supply  of  seamen,  when  the  public 
service  demands  them.  It  is  further  known  at  what  port 
to  enquire  for  ships ;  whether  they  are  wanted  by  the 
govemmeent  for  transports,  or  the  merchant  for  freight. 

Next  to  the  Registry  Acts  we  have  considered  those 
beneficial  statutes,  by  which  the  rigour  of  the  law,  respect- 
ing the  seizure  and  forfeiture  of  ships  for  any  breach  of 
the  acts,  (relating  to  the  shipping,  trade,  and  commerce 
of  the  country),  is  so  considerably  relaxed,  as  to  adapt  it- 
self to  the  possible  occasions  of  some  strong  equity  Bnd 
expediency  which  circumstances  may  throw   up.     This 
btts  been  done  by  two  recent  acts,  in  a  manner  so  as  to 
maintain  the  policy  of  the  general  rule,  and  still  to  open  it 
to  such  exceptions  as  commercial  equity  may  require  (/*). 
.It  win  not,  perhaps,  be  too  much  to  assert,  that  a  great 
portion  of  the  system  of  those  equitable  statutes  arose 
from  the  celebrated  judgment  of  Sir  William  Scott,  in  the 
case  of  the  Betty,  Cathcart  (g). 

In  concluding  our  remarks  upon  this  part  of  our  Navi- 
gation Laws,  and  this  Introduction  to  the  first  part  of  our 
Treatise^  it  would  be  a  want  of  patriotic  feeling,  and  of 

(t)  Mr.  Beeves,  p.  48S.    And  these  acts  give  a  |K)wer  to  the  Comniis- 

•cts,  moreover,    have    very    much  siuners  of  Cnstoms  and  the  Lords  of 

abridged  smuggling,  which  prevailed  the  Treasury  to  remit  penalties  and 

to  la  ila/ming  eiteot  before  the'  Re-  forfeitures,  under  the  Navigation  and 

Ipstrj  Acts.  Shippipg  acts,  &c.  upon  certain  terms 

(/)  See  ^7  Geo.  HI.  c.  32. ;  51  Geo.  and  conditions. 
lU.  c  96. }  54  Geo.  UL  c.  1 7 1 .  These         (g)  I  Rob.  2S0. 


f^  iNVMlDPCTiOlf  " 

Qc UaeHqiia^  ^^  justfce  due  to  E  ^eftt  name^  not  to  ilcknowled^  that 

tbe  country  owes  the  original  system  of  the  Registry  Acts 
to  the  late  Earl  of  Liverpool ;  one  of  tho^e  men  whoae 
name  will  always  descend  with  the  greatness^  opulence^ 
and  commercial  superiority  of  the  country;  as  hatfaig^ 
employed  a  long  and  lal)oriou8  life  in  an  indefatigable 
pursuit  of  the  public  good^  and  as  haying  at  length  so 
successfully  accomplished  what^  through  all  impediments^ 
be  so  invincibly  followed.  It  was  the  talent  and  industry 
of  this  noUeman^  which  first  reducfed  into  light  and  order 
what  before  was  but  a  mass  of  incongruous  and  contend- 
ing elements.  By  bringing  to  this  object  of  his  study  the 
practice  of  business^  and  the  knowledge  of  life  and  efaa^ 
raeter^  Lord  Liverpool  foresaw^  and  thereby  prevented,  al 
those  evulsions  which  had  hitherto  rendered  the  system  of 
Registry  nugatory  in  practice ;  and  by  having  a  deep  &nd 
exact  knowledge  of  the  true  principled  of  trade  and  com- 
merce^ h$  was  enabled  e:tactly  to  limit  a  general  principle^ 
or  to  restrain  a  necessary  exception^  at.those  precise  points 
of  each^  where  either  the  principle  was  less  true  in  practice 
than  in  theory^  or  where  the  ex:ception  cost  a  greater  sa^ 
crifice  than  the  end  for  which  it  was  introduced  v^as  wordi. 
The  result  of  such  talents^  knowledge^  and  industry^  thus 
employed^  is  the  system  of  registration  such  as  the  public 
now  possess  it ;  and^  therein^  such  a  buttress  to  our  Na- 
vigation Laws^  as  will  render  this  magnificent  portal  of 
our  National  defence  as  lasting  as  the  citadel  itself^  of 
which  it  is  an  out-work.  Without  our  commerce^  and 
our  commerce  under  the  Navigation  System^  our  existing 
naval  dominion  and  superiority  would  be  but  a  tree  without 
a  root :  but  whilst  thus  planted  in  the  inexhaustible  re- 
sources of  our  national  wealthy  and  fed  through  all  itd 
height  and  breadth  by  a  never-ceasing  springs  that  Navy 
and  Commerce^  by  which  we  have  become  what  we  are> 
will  continue  for  centuries  to  be  the  trunk  and  the  shade 
under  which  our  children's  children  shaU  maintain  their 
descending  inheritance. 
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II.  Of  Merchant  Shipping  and  Seamjsn. 

IN  considering  the  I^aw  of  Shipping  as  a  wfaole^  but  Parc  seeood. 
diWttble  into  ito  Bubordinate  parts,  the  mind  immediately  ^i{!,^^ 
peiceives  that  the.  suly^ct  matter  distributes  itsetf  into  ^^^^^^ 
tluve  principal  members: — ^The  first,   the  Naivigatioa 
linws,  under  which  every  vessel  must  be  built  Aiid  oavi* 
gateii;  and  which>  therefore,  is  the  foundation  and  com- 
QeBceQient  of  the  whole  System.-*— The  second  is  th^  ship 
itadf  and  crew,  and  whatever  belongs  to  the  dhip,  ab^    > 
stRicted  from  its  employment  by  the  merchant. — ^And  the 
tiiiid  and  last  pari  treats  of  such  employment  of  thef  ship 
by  9L  merchant  charterer  or  freighter,  and  generaHy  of  all 
<^tmcts  under  which  merchant  shipping  is  hired  or  let 
^   Such,  therefore,  is  the  order  of  our  subject,  and  the 
diviwn  of  our  subject  matter.    In  the  former  part  of  our 
Istrodttction  we  have  endeavoured  to  give  a  general  view 
of  the  Navigation  Laws,  and  of  the  principles  upon  which 
^  rest.    In  this  part  it  is  proposed  to  execute  the  same 
pnp<)se  as  r^ards  the  Law  of  the  Ship  itself,  the  owner, 
BMer>  and  crew,  abstracted  from  its  employment  under  ft 
<^Mttract  with  the  merchant,  and  further  separated  from 
the  detail  aod  discwsion,  which  belong  to  them  in  the 
body  of  the  Work. 

Usd^  this  relation,  the  first  point  of  consideration  19 
obviously  the  property  of  the  ship,  the  manner  of  acquiring 
or  ali^iating  it ;  and,  as  such  property  may  be  possessed 
»y  several  in  common,  the  xigbis  and  liabilities  of  owners. 
^  part-owniers :  the  second,  that  of  the  legal  authority, 
^'^^  and  liabilities  of  the  master;  and  the  third,  that  of 
t^e  duties  of  the  seamen,  and  the  l^al  mode  of  theut  hire 
^d  PJiJwent, 

^^ssr,  therefore,  as  respects  the  property  of  ships  in 
whole  or  part. 

1 


mo^^'^S^        !•  As  respects  property  in  sbips^  it  is  of  course  ac- 
•^p«*  quired  ordinarily  either  by  being  the  builder^  or  by  pur- 

chase from  another.  In  purchase  from  another^  there  is 
this  main  difference  between  a  ship  and  another  personal 
chattel^  that  from  consideration  of  its  great  value^  and  from 
a  kind  of  public  as  well  as  private  character^  the  law  re- 
quires all  transfers  of  ships  to  be  by  bill  of  sale  or  other 
instrument  in  vyriting.  (k)  The  ship  at  the  time  of  sale  is 
in  port^  or  absent  at  sea.  If  in  port^  the  sale  must  be  by 
bill  of  sale ;  and  in  order  to  render  such  bill  of  sak  effectual^ 
it  should  be  immediately  carried  to  the  officer  of  the  port 
to  which  the  vessel  belongs^  and  should  by  him  be  entered 
and  described  in  the  book  of  registry ;  and  after  such 
entry^  the  officer  must  indorse  a  memorandum  of  the 
transfer  upon  the  certificate  of  registry.  In  case  the 
vessel  be  absent^  and  the  certificate  of  r^istry  lie  with 
the  master^  thirty  days  are  allowed  after  the  arrival  of  the 
vessel  for  such  certificate  of  registry  to  be  produced.  If 
it  be  then  produced^  the  indorsement  is  made^  and  the 
property  of  the  ship  or  share  finally  conveyed.  In  the 
mean  time,  namely^  before  the  lapse  of  such  thirty  days, 
the  entry  on  the  book  of  registry,  per  se,  passes  the  pro- 
perty of  the  ship  or  share  from  the  date  of  the  entry  on 
the  book  of  registry.  If  the  certificate  of  registry  of  a 
ship,  which  is  in  port  at  the  time  of  transfer,  be  not  pro- 
duced and  indorsed  within  thirty  days  after  entry  of  the 
bill  of  sale  on  the  book  of  registry,  or  within  thirty  days 
of  the  8hip*s  arrival,  if  the  ship  be  absent  at  the  time  of 
sale  and  entry  on  the  book  of  registers,  then  the  officer  of 
customs  may  make  indorsement  to  any  subsequent  pur- 
chasers or  mortgagees,  who  shall  first  produce  the  cer- 
tificate of  registry,  4  Geo.  4.  c.  41.  §  35,  36,  37. 
ofthcmort-  2.  A  frcqucut  relation  amongst  ship-owners  is  that  of 
f^  °^  *  being  mortgagee  of  the  vessel  of  another.  Such  a  mort- 
gagee is,  as  to  certain  circumstances,  not  an  owner;  and 
is,  therefore,  not  liable  for  necessaries  or  services  for  the 

(A)  4  Geo.  IV.  c.  41.  ^29. 
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Aip.  He  ia  in  feet,  for  most  purposes,  only  in  the  saitie  §^iJS?Si 
ablation  with  the  mortgagee  of  real  property.  We  have  scmicb. 
already  shewn,  that  the  numerous  embarrassments  and 
uncertaintiea  which  accompanied  this  relation  have  been 
effectually  removed  by  the  new  Registry  Act,  4  Geo.  4. 
C.41.  $43.  The  transfer  of  a  ship  by  way  of  mortgage 
is  now  expressly  recognized  by  the  legislature.  Thet 
mortgagee  is  no  longer  to  be  viewed  in  an  equivocal 
character ;  but,  in  the  express  terms  of  the  act^  is  not  to 
be  deemed  an  owner.  And  in  order  to  complete  the 
security  of  the  relation  of  mortgagee,  and  to  exclude 
irauiy  of  those  inconveniences  which  arose  under,  the 
bankrupt  laws,  the  new  act  provides,  that  the  transfer  of 
ships  for  the  security  of  debts  when  registered,  according 
to  the  provisions  of  the  act,  shall  convey  such  a  title  to 
the  mortgagee,  that  his  right  shall  not  be  affected  by  any 
act  of  bankruptcy  of  the  mortgagor,  after  the  time  when 
his  mortgage  shall  have  been  registered,  notwithstanding 
the  mortgagor,  at  the  time  of  his  becoming  bankrupt, 
should  have  in  his  possession,  order,  and  disposition,  and 
be  the  reputed  owner  of  the  ship,  so  mortgaged  or  as- 
signed ;  in  other  words,  that  the  mortgage  or  assignment 
Shan  take  place  of  and  be  preferred  to  any  right  or  claim 
of  the  assignees  of  the  mortgagor,  under  the  21  Jac. 
c.  19.  But  if  the  mortgagee  be  in  possession  of  the  ship, 
that  is,  if  he  be  the  registered  owner,  and  in  possession^ 
he  is  of  course  owner  de  jure  et  de  facto  ;  and,  therefore, 
liable  accordingly.  But  a  registry  by  itself  is  no.  proof 
of  ownership  in  a  civil  suit ;  for  it  is  capable  of  being 
nade  without  the  act  of  the  party  himself;  and  in  almost 
all  cases  there  is  a  possibility  of  its  being  so  made ;  so 
that  an  insolvent  owner  might  add  to  his  own  name  in  the 
registry  that  of  a  solvent  man,  and  thus  render  a  person 
haUe  without  his  own  act. 

3.  Another  frequent  relation  amongst  owners  is  that 
they  chairter  their  vessel  to  a  merchant  to  be  employed  by 
him  as  a  general  ship:  in  which  case  two  persons  are 
estenstUy  held  forth  to  the  public  as  owners ;  t^e  actual 
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owner ;  and  the  merchant  freighter  exertisitig  all  the  a3ct9 
of  ownership.  In  this  case  the  distinction  must  he  takeni 
whether  ticcording'to  the  terms  of  the  charter-party^  add 
the  manner  of  navigation  and  service,  the  ship  itself  be  let 
out^  or  only  the  roam  and  space  of  the  ship.  If  the  ship 
itself  be  let,  and  the  captain  and  crew  be  effectually  the 
servants  of  the  merchant*freighier^  vrhich  is  sometimes  the 
base^  the  merchant  will  be  liable  for  all  necessaries,  acci- 
deiitSj  &c»  But  if  the  ^ace  or  room  only  be  let  out,  and 
the  owner  remain  in  full  contToul  and  dominion  of  thd 
ship^  the  owner  wiU  himself  be  liable  for  all  necessaries^ 
accidents^  &c. ;  except  only  as  respects  the  persons  vrith 
Whom  the  merchant  himself  hm  contractedj  that  is^  thd 
under  or  subordinate  frdghters. 

4.  But  a  fourth,  and  the  most  frequent  of  all  relations 

of  ship-owners,  is  that  of  being  part-owners  vrith  each 

other :  that  is,  possessing  a  ship  in  shares.     The  tWo  most 

common  questions  under  this  circumstance  are,«^first,  how 

far  one  part-owner  is  liable  for  ike  acts  of  another ;  and, 

secondly,  in  the  event  of  disagreeaient  wilh  each  other  9i» 

to  the  employment  of  the  vessd,  bow  the  decisioB  is  to  be} 

made ;  each  person  possessii^  hia  own  purt  in  es^clustve' 

dbmifilon,  and  neither  having  any  representative  cbaraeetcr 

as  regards  the  other.     Wit^  respect  to  the  firat  of  these 

qttestitsns,  and  in  all  casea  wbicb  arise  under  it>  fhe  fAn- 

cipie  lies  in  the  difference  between  partners  and  pasrC** 

owners'.    Fsrtners  are  two  or  more  persona,  who  have  so 

united,  and  as  it  were  incorporated,  with  each  othei^  iw 

prosecuition  of  some  general  concern,  that  the  act  of  on» 

is  the  act  of  bod>;  and  so  fits  as  relates  to  the  generali 

concern,  each  represents  himself  and  the  oCher.     Bui 

part-ownera  have  no  other  union  nor  asso<tiatiou*  .thaw 

the  common  possession  of  the  same  pessonal  chattel.     Iii> 

partnerships,  properly  so  called.  One  man  caanot  beeOdm^ 

the  partner  of  a^otfaef  mtRout  his  consent :  but  pdrt- 

ownen  inay  be:  imposed  »pon  Oaich:  othes,  without  con*-- 

sent ;  D»mely>  by  porehase^  succession,  &c.    They  ha^e^ 

ihmi^rVf  no^genend  rqpresantalifi^;.  tni  cam  07I4 
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owner  act  generally  for  the  other.     But  as  it  is  a  iieces-  sti^^J^^^j 
wry  presumption  of  law,  that  the  common  possessors  of  a  Scamcn. 
taluable  chattel  must  will  and  desire  whatever  is  necessary 
to  its  preservation ;  and,  in  their  absence,  must  equally 
win  and  desire  the  profitable  employment  of  their  common 
property ;  so  the  law  further  infers,  as  ia  necessary  con- 
sequence from  the  first  presumption,  that  a  part-owner  on  Paft-ownen/ 
the  spot  has  an  implied  authority  from  the  other  absent 
part-owners  to  order  for  the  common  concern  whatever 
is  necessary  for  the  preservation,  navigation,  and  proper 
employment,  of  the  ship.     This  is  the  principle^  and  the 
Kinit  of  the  liability  of  part-owners.     Part-owners,  there-  * 

fore,  are  liable  for  necessary  repairs  ordered  by  one  of 
themselves.     They  are  equally  liable  for  necessary  stores 
taken  up  by  the  master  or  one  of  themselves,  during  the 
voyage. ,  But  they  are  not  liable  for  an  insurance  ordered 
by  one  of  them ;  neither  for  enlarging  a  ship,  nor  for 
painting  it.     But,  as  respects  the  necessary  repairs  and 
expenses  of  the  ship,  part-owners  are  bound  to  the  third 
persons  who  make  those  repairs,  not  only  for  their  own 
share,  but  for  the  whole ;  and  therefore,  if  any  one  fail  of 
paying  his  share^  the  others  must  pay  it  rateably  for  him. 
The  reason  is,  that  they  are  partners  as  respects  the 
necessaries  and  proper  employment  of  the  ship.     Upon 
the  same  principle  of  their  being  partners,   so  far  as 
respects  the  contracts  and  concerns  of  the  ship,  they  must 
sue  and  be  sued  jointly ;  for  example,  they  must  sue  their 
frei^ters  jointly ;  and,  on  the  other  hand,  may  claim  to  * 
be  sued  jointly  by  their  shipwright,  &c.     With  respect  to 
this  relation,  the  new  Registry  Act  has  much  altered  its 
character  and  extent.     In  the  first  place,  by  providing  that 
no  more  than  thirty -two  persons  shall  be  owners  at  any 
one  time^  as  tenants  in  common  in  any  British  ship ;  and, 
secondly^  that  where  shares  are  held  by  partnership  or 
joint  stock  companies,  the  ship  may  be  registered  in  the 
names  of  the  copartnership  or  joint  stock  companies/ 
without  distinguishing  the  proportionate  interest  of  eacb 
•WBer ;  and  that  such  shares  shall  be  deemed  partnership^ 


3* 


INTRODlKrnOlf 


Sb'^HSd    V^^^^y^  *^^  governed  by  the  saoie  rales  of  law  and 
Seuata.  ,'      equity  as  Other  partnership  effcctg. 

5.  As  respects  the  settlement  of  any  differences  which 
may  arise  aniongst  themselves^  such  differences  usually 
arise^  either  as  regards  the  emi^oyment  of  the  ship^  or  as 
regards  the  settlement  of  the  accounts.     As  respects  tfae 

pftrt-ownen.     employment  of  the  ship^  if  the  majority  of  part-owners 

agree  to  employ  the  ship  in  a  certain  manner,  but  cannot 
procure  the  consent  of  the  other  part-owners,  the  Covrt 
of  Admiralty  Tupon  the  arrest  of  the  ship  by  the  dissentient 
minority)  will  then  take  a  stipulation  from  such  majority 
in  a  sum  equal  to  the  value  of  the  shares  of  those  who 
disapprove  of  the  venture,  that  the  stipulators  will  bring 
back  the  ship,  or  pay  the  latter  the  vahie  of  their  reflec- 
tive shares.  The  ship  then  sails  at  the  charge,  risk,  and 
profit  of  the  stipulators. 

6.  If  the  disagreement  respect  the  adjustment  of  ac- 
counts, and  there  be  no  written  agreement  by  whieh  the 
part-owner  concerned  has  consented  to  account  as  if  in 
severtdtyy  the  only  remedy  as  between  part-owners  is  by 
a  suit  in  a  Court  of  E^quity.  But  if  there  be  a  written 
agreement  to  account  as  if  in  severalty s  the  Common  Law 
wUl  attach  upon  it ;  and  an  action  may  be  maintained 
against  the  part-owner  sb  agreeing.  This  is,  therefore, 
the  more  prudent  mode. 

7.  As  each  part-owner  has  a  dominion  in  his  part,  and 
as  his  part  and  those  of  others  are  iniseparably  connected 
as  respects  the  use ;  so  each  part-owner  has  a  dominion 
in  the  ship,  whilst  in  possession.  One  part*owner,  there- 
fore, cannot  recover  damages  against  another  for  employ* 
ing  the  ship  without  or  against  his  consent,  even  though 
the  ship  should  be  lost.  In  the  same  manner,  there  is  no 
redress  for  one  part-owner,  neither  in  the  Courts  of  Law 
nor  Equity,  if  the  ship  be  sent  or  taken  to  sea  without  his 
consent.  The  remedy  is  to  arrest  the  ship,  previously  to 
departure;  in  which  case  the  Court  of  Admiralty  will 
order  the  stipulation  above-mentioned.  But  if  one  part- 
owner  have  possession  of  the  ship,  he  has  the  dominion  of 
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the  ship^  and  may  use  it  as  a  tenant  ia  common ;  that  isi  otfienih^t  > 
sabject  to  account  for  profits^  and  responsible  for  its  injury  Seamcm 
or  destruction :  but  within  such  limits  he  is  perfectly  free 
to  use  it. 

The  above  are  the  principal  questions^  and  the  source 
of  the  principal  cases^  which  arise  under  ownership  and 
part-ownership.  The  detail  and  more  accurate  ctistinc* 
tions  belong  to  the  following  treatise.  The  above  synop* 
sis^  however^  may  not  be  without  its  use  in  aid  of  memory 
and  reference. 

SscoNnLY^ — As  r^ards  the  duties^  liabilities^  and  autho- 
rity of  the  master ;  or^  in  other  words^  his  legal  qualifica'- 
tions ;  his  authority  to  employ  the  ship ;  and  his  power  to 
bind  his  owners  for  repairs^  stores^  and  necessaries. 

8.  The   qualifications  of  the  master  and  seamen^  as  of  the  qnaiifi- 
British  subjects^  under  the  Navigation  Law^  have  been  master  and 
already  mentioned.     By  these  acts^  chiefly  consolidated  in  '^^^^ 
the  34ib  of  the  late  king,  (i)  the  following  are  the  rules  and 
qualifications  as  respect  the  master  and  seamen : — 1.  In 
the  general  trade  by  British  •  ships,  the  master  and  ikrec'- 
fimrtks  of  the  mariners  at  least  must  be  British  subjects^ 
with  the  exceptions  hereafter  mentioned.    2.  In  the  coast" 
ing  trade^  the  master  and  aU  the  seamen  must  be  British 
subjects.  (At)    3.  And  this  legal  proportion  of  British  sea* 
men  is  to  be  kept  up  during  the  whole  voyage,  unless  in 
ease  of  sickness,  death,  desertion^  or  capture  of  any  or  the 
whole.     4.  The  master  of  a  British  ship  shall  in  all  cases 
be  a  natural-bom  subject;  or  a  naturalize^  subject;  or  a 
ilenizen  by  letters  of  denization ;  or  one  who  has  become 
a  subject  by  virtue  of  conquest  or  cession,  and  has  taken 
the  oath  of  allegiance  as  such.     5.  But  foreign  seamen, 
who  shall  have  served  in  time  of  war  three  years  on  board 

(l)846eo.IlL  C.68.  sel.  fishing  on  ttie  coast,  for  the  pur* 

(Ir)  Bat  foar  #r  mpre  of  the  com-  pose  of  instructing  British  mariners  in 

■HHoncfS  of  customs  in  England,  and  the  art  of  fishing,  or  curing  fish.  And, 

ttree  or  more  in  Scotland,  nuij  license  as  respects  the  fisheries  generally,  the 

the  enylojiiieiit  of  fo^ign  mariners  prior  Navigation  Acts  are  saved  front 

tMl  dcccding  tne-fimrihy)  in  any  ves-  this  Act 
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a  king's  sfaip^  and  shall  have  obtained  a  certificate  of 
feithful  service  and  good  behaviour  from  the  commander^ 
shall  be  deemed  British  seamen  on  taking  the  oath  of 
allegiance.  6.  But  the  qualification'  in  all  cases,  and  by 
all  persons^  is  forfeited  by  taking  an  oath  of  allegiance  to 
a  foreign  power^  except  under  the  terms  of  a  capitulation, 
and  for  such  capitulation  only.  7.  No  ship,  however,  is 
to  become  forfeited  for  the  employment  of  an  unqualified 
person,  where  such  disqualification  was  unknown  to  the 
owners  and  master.  8.  But  in  the  seas  of  America  or  the 
West  Indies  negroes  may  be  employed.  9.  And,  in  the 
«eas  to  the  eastward  of  the  Cape  of  Good  Hope,  Lascars, 
and  other  natives  of  the  countries  to  the  eastward  of  the 
Cape.  10.  The  ship  and  cargo  are  liable  to  forfeiture 
for  any  breach  of  these  rules,  in  the  same  manner  as  if 
contraband.  11.  But  if  a  British  vessel  be  in  a  foreign 
port,  and  have  been  compelled  by  necessity  to  engage  a 
greater  number  of  foreign  seamen  than  allowed  by  law, 
such  vessel  shall  not  be  liable  to  forfeiture,  upon  produc- 
tion  of  a  certificate  of  such  necessity  front  the  British 
consul  resident  in  such  port;  or,  if  there  be  no  such 
consul,  of  two  known  British  merchants  there  resident. 
12.  And,  in  the  case  of  war,  the  king  may  publish,  a  pro- 
clamation, by  which  he  may  allow  British  vessels  to  be 
manned  with  foreign  seamen  in  the  proportion  of  three- 
fourths  of  the  whole  creV.  Such  are  the  qualifications 
required  by  law  in  masters  and  seamen. 

9.  As  to  the  authority  of  the  master  to  employ  the  ship, 
the  general  rule  is,  that  the  owners  are  bound  by  every 
lawful  contract  made  by  the  master  relative  to  the  usual 
employment  of  the  ship.  The  reason  is,  that  the  master 
is  the  agent  and  servant  of  the  owners  for  the  conduct, 
government,  and  controul  of  the  ship  in  its  usual  way  ; 
and,  therefore,  all  engagements  by  him  for  such  usual 
employment  are  the  acts  and  contracts  of  a  servant  within 
the  subject  matter  of  his  commission.  Therefore,  if  a 
master  receive  goods  on  board  in  the  usual  employment 
of  the  ship  without  the  knowledge  of  the  owner,  the  owner 
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wm  be  Kable  for  their  loss  to  the  freighter.     But  if  the  ^^jj^g^f^ 
master  take  goods  not  in  the  usual  employment  of  the  scamen. 
vessel^  the  owner  will  not  be  liable.     The  distinction  is^ 
that  in  the  one  case  he  is  a  servant  acting  within  his  trust 
and  commission ;  in  the  other^  he  is  acting  beyond  it. 

10.  Upon  the  same  principle,  if  the  master  (being  in  a  ^f  *f  *J*''®" 
foreign  port)  enter  into  a  charter-party  in  his  own  name  nuwtcr. 
for  the  employment  of  the  ship^  the  owners  are  bound  by 
it;  and  the  merchant  may  have  an  action  on  the  case  at 
common  law  for  its  feithful  performance.  And  if  the 
master  make  any  particular  engagement  or  warranty,  such 
as  that  he  will  load  or  deliver  within  a  certain  time^  the 
owners  vnll  be  bound  by  such  special  contract^  although 
made  without  their  knowledge.  In  a  word^  the  master  is 
the  confidential  servant  of  the  owners  in  all  that  concerns 
the  usual  and  ordinary  employment  of  the  vessel,  and  his 
contract  within  this  service  is  that  of  an  acknowledged 
agent  for  a  principal,  and  servant  for  a  master.  And 
what  is  the  U9ual  and  ordinary  employment  of  the  ship  is 
(o  be  determined  either  by  the  course  of  its  actual  employ- 
ment^ or  by  that  of  vessels  in  the  same  trade  or  service. 

11.  But  as  the  immediate  act  of  the  owner  himself 
necessarily  supersedes  the  authority  of  the  servant ;  so  if 
the  owners  have  themselves  made  a  special  engagement 
for  the  employment  of  the  ship,  the  master  cannot  of 
course  annul  it.  In  the  absence  of  his  owners,  the  master 
is  their  servant  to  act  for  them.  In  their  presence,  his  duty 
is  to  obey. 

12.  It  is  another  rule,  that  for  the  sake  of  the  con- 
venience of  trade  the  master  is  himself  liable  upon  his 
own  contracts,  and  must  indemnify  himself  from  his 
owners.  Those  who  contract  with  him  for  the  ship  have 
a  two-^oM  remedy ;  one  upon  the  master,  and  the  other 
lipon  bis  owners:  and  sailors  have  a  third  security  upon 
the  ship  itself,  by  a  suit  for  wages  in  the  court  of  Admi- 
ralty. Such,  therefore,  are  the  genera]  principles  of  the 
Authority  of  the  master  as  respects  ttie  employment  of  the 
ship. 
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g^J^*Sa        ^^'  '^^^  authority  of  the  master  to  bind  hb  owner  for 
Seaneiu  repairs  and  necessaries  is  a  conse<j[uence  from  the  same 

principle ;  such  an  authority  being  necessaiy  for  the  pre- 
servation of  the  ship,  and  being  legafly  presumed  to  be 
given,  because  absurd  to  be  vrithholden.  The  master, 
therefore,  is  authorized  to  provide  all  necessaries  for  the 
ship.  And  such  necessaries  may  be  either  repairs,  stores, 
or  money.  For  such  necessaries  the  owner  is  liable.  Btit 
the  creditors  generally  must  prove' that  such  repairs  or 
money  were  necessary ;  for  if  the  owner  jshould  negative 
the  existence  of  the  necessity,  his  liability,  except  under 
peculiar  circumstances,  would  cease. 
rity^Sf"^  14.  The  custom  of  merchants,  and  therein  the  law 
muter.  which  adopts  the  custom,  has  introduced  two  modes  of 

making  such  repairs,  or  taking  up  such  money,  by  masters ; 
the  one,  upon  the  personal  credit  of  the  owners ;  and  the 
other,  upon  the  hypothecation  of  the  ship.  If  the  repairs 
or  money  be  made  or  taken  on  the  personal  credit  of  the 
owner,  the  owner,  as  above  said,  is  liable ;  subject  only 
to  proof,  under  any  suspicious  circumstances,  that  the 
repairs  were  reasonably  fit  and  proper,  and  that  the 
money  or  stores  were  wanting. 

15.  But  as  the  hypothecation  of  the  ship  is  manifestly 
a  better  security  tiian  the  mere  personal  credit  of  the 
master  and  owners,  money  and  repairs  in  a  foreign   port 
are  more  usually  secured  by  an  instrument  of  this  kind. 
It  is  unnecessary  to  add  that  .the  master  has  the  authority 
to  give  hypothecation  bonds,  or  bonds  in  the  nature  of 
bottomry,  according  to  the  necessity  of  the  case ;  and  that 
the  ship  is  thus  bound  in  specie  to  the  repayment  of  the 
money  lent.     The  master  has  this  power,  because  it  is 
necessary  to  the  preservation  of  the  ship,  which,  in  foreign 
ports,  where  neither  master  nor  owners  were  known, 
could  not  procure  the  necessary  repairs  upon  personal 
credit  .  And  the  law  of  England  has  thus  recognized  and 
adopted  it  upon  the  double  principle ;  first,  of  the  custom 
fey  the  law  merchant;   and,  secondly^  from  its  manifest 
necessity. 
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16.  But  as  this  power  of  the  master  amounts  almost  to  ^.Merchani 

•    •  •  Shipping  and 

a  complete  dominion  and  disposal  of  the  property  of  ano-  Seamen. 
ther^  the  custom  of  all  countries/  and  the  law  of  our  own 
amongst  them^  limits  this  hypothecation  by  the  master  to 
the  circumstance  of  the  vessel  being  in  a  foreign  country, 
or  in  the  course  of  her  voyage^  and  not  in  the  place  of 
her  owner's  residence.  But  the  courts  have  ^ven  a  li- 
beial  interpretation  to  the  term  place  of  residence ;  and 
io  two  cases>  as  will  be  seen  in  the  body  of  the  Work^ 
Ireland  and  Jersey  have  been  deemed  foreign  ports> 
su$ciently  to  justify  the  master  in  taking  up  money  upon 
bottomry. 

17.  If  a  ship^  therefore^  be  in  a  state  of  necessity^  and  of  tiie  aatiio. 
in  the  course  of  her  voyage^  whether  she  be  in  a  foreign  muter. 
port^  or  in  a  port  of  one  British  island  (the  owners  living 

in  another)  or  even  in  a  remote  part  of  the  same  kingdom^ 
the  master  may  hypothecate  ship,  freight,  and  cargo,  for 
her  repairs  and  necessaries.  But  three  circumstances 
must  always  exist  in  the  condition  of  the  ship  at  the  time  / 

of  hypothecation  : — 1.  The  state  of  necessity  of  the  ship 
for  repairs,  stores^  or  money.  2.  Such  a  remoteness  from 
the  owners  as  not  to  admit  of  awaiting  their  own  advice  or 
aid.  And,  3dly,  the  impossibility,  or  extreme  difficulty,  of 
Qbtaining  supplies  on  the  personal  credit  of  the  master  or 
owners. 

18.  Without  such  bonds  of  bottomry  and  hypothe- 
cation, the  creditors  of  a  ship  can  have  no  remedy  on  the 
ship,  in  specie,  as  the  subject  of  a  specific  lien  for  repairs 
made,  or  necessaries  supplied*  Thus  the  master  has  no 
lien  for  his  wages,  nor  even  for  money  advanced  by  him 
for  the  necessaries  of  the  ship.  The  reason  may  be  briefly 
said  to  be,  first,  because  a  lien  always  presumes  the  pos- 
wssion  of  the  subject  matter  of  lien  by  the  creditor ;  and, 
secondly,  from  the  manifest  mischief  to  commerce,  and  to 
individuals^  in  the  delay  which  would  be  occasioned  by 
applying  such  a  practice  to  ships.  But  if  a  shipwright, 
wiu)  makes  the  repairs  of  the  ship,  have  such  vessel  in  his 
nianual  possession,  that  is,  in  his  dock,  and  without  the 


40 


INTRODliCTION 


Of  Mercliant 
Shipjnng  and 
SeaiDeiL 


Oftheantbo< 
rity  of  the 
master. 


master  and  crew  on  board,  he  will  of  course  hare  a  lien  for 
his  repairs^  unless  there  be  a  special  custom  of  the  port  or 
place  to  the  contrary ;  or  unless  the  work  be  done  upon  an  ' 
agreed  credit.  For  with  respect  to  lien^  the  general  rule 
is,  that  it  obtains  only  where  a  ready-money  payment  is 
due  upon  the  completion  of  the  work ;  and  that  where  the 
parties  contract  for  a  particular  time  or  mode  of  payment^ 
the  workman  has  not  a  right  to  set  up  a  claim  to  the  pos- 
session of  a  chattel,  inconsistent  with  the  terms  of  the 
contract. 

19.  As  the  master  cannot  hypothecate  the  ship  but  in  a 
case  of  necessity ;  so  there  must  be  a  still  stronger  neces- 
sity, which  can  authorise  him  to  sell  it.     Indeed  this  neces- 
sity must  be  so  supreme,  as  very  rarely,  and  scarcely  in 
practice,  to  occur.     As  the  master  is  employed  only  to 
conduct  and  navigate  the  ship,  the  sale  and  disposal  of  it 
are  manifestly  beyond  bis  commission ;  and  are,  therefore, 
the  unauthorized  acts  of  a  servant  disposing  of  that  pro- 
perty  of  his  master  which  he  is  entrusted  only  to  carry  and 
convey.     This  is,  therefore,  the  principle  not  onlyin  all 
customary  cases,  but  in  cases  of  common  danger  and  ordi- 
nary necessity.     In  all  such  circumstances,  therefore,  the 
duty  of  the  master  (if  the  ship  be  stranded,  and  cannot  be 
got  off,  or  be  so  injured  by  tempests  as  to  be  beyond  repair 
or  safe  return,)  is  to  await,  if  possible,  a  communication 
with  his  owners.     But  if  this  be  impossible  in  time  for  the 
preservation  of  the  ship  in  bulk,  the  law  will  always  pre- 
sume an  authority  in  agents  and  servants  necessary  to  the 
conservation  of  the  article,  or  to  the  preservation  of  as 
much  of  its  value  as  the  occasion  may  admit.     The  New 
Registry  Act  4  Geo.  4.  c.  41.  §  7.  has  reference  to  this 
condition  of  a  vessel.     It  enacts  that  if  any  ship  or  vessel, 
registered  under  the  authority  of  this  or  any  other  act, 
shall  be  deemed  or  declared  to  be  stranded  or  unsea- 
worthy,  and  incapable  of  being  recovered  or  repaired  to 
the  advantage  of  the  owners,  such  ship  may  be  sold  by 
order  or  decree  of  any  competent  court  for  the  benefit  of 
the  owners,  or  other  persons  interested  Uierein,  where- 
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upon  the  same  shall  be  taken  and  deemed  to  be  a  ship  or  of  Merchant 

Tessel  lost  or  broken  up,  to  all  intents  and  purposes  within  seamenf  '^ 

the  meaning  of  this  act,  and  shall  never  again  be  entitled 

to  the  privileges  of  a  British  built  ship  for  any  purposes 

of  trade  or  navigation.     The  master,  as  we  have  before 

observed,  is  dejure  the  agent  of  the  owner  of  the  vessel : 

but  he  has  no  such  extensive  relation  to  the  freighter, 

unless  he  be  specially   constituted  his  ag^nt.     Unless, 

therefore,  in  the  case  of  an  extreme  necessity,  no  act  of 

the  master  can  affect  the  owner  of  the  cargo.   He  may, 

under  certain  circumstances,  hypothecate  the  cargo ;  or 

even  sell  a  part  to  repair  the  ship  :  but  as  he  can  only  act 

for  the  presumed  benefit  of  the  freighter,  and  as  it  can 

scarcely  ever  be  for  the  benefit  of  the  freighter  that  the 

entire  cargo  should  be  sold,  and  the  adventure  broken  up, 

the  power  of  sale  cannot,  except  under  an  extreme  state 

of  things,  extend  to  the  whole  cargo. 

Thirdly,  As  to  the  seamen  and  their  wages. 

20.  The  first  rule  is,  that  the  contract  of  the  seamen  for.  ^^  *^«  ■camen. 
senrice  must  be  made  with  the  ship-owner,  or  master,  by 
a  written  agreement  signed  by  him  and  the  mariners; 
such  agreement  to  express  their  wages,  and  the  voyage 
for  which  they  are  hired.  The  contract  thus  signed  be- 
comes the  articles  by  which  the  seamen  are  bound  to  the 
master.  If  a  seaman,  after  having  signed  the  articles^ 
refuse  to  proceed,  or  desert,  he  may  be  summarily  arrested 
and  punished  by  a  justice  of  the  peace.  Absence  from  the 
ship,  without  permission  of  the  proper  officer,  is  punish- 
able by  forfeiture  of  two  days'  wages  for  every  day  of 
such  absence.  Leaving  the  ship  without  a  written  dis- 
chaige  from  the  proper  officer  is  punishable  by  forfeiture 
of  a  month's  wages,  and  disobedience  to  any  lawful  com- 
mand of  the  master  by  forfeiture  of  the  whole  wages. 

81.  These  articles  of  agreement  have  been  deemed  to 
justiiy  the  reasonable  correction  of  the  seamen  by  the 
DMster;  namely,  such  correction  and  authority  as  a  master 
>Bay  exercise  over  his  apprentices ;  such  as  may  be  neces- 
n^  for  the  purpose  of  the,  government  of  the  ship^  and 
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Of  MerchMt  fo^  the  Suppressing  immorality  and  vice  of  aii  kinds.  But> 
Seamen.  on  the  Other  hand^  the  law  havings  a  due  regard  to  the 
liberty  of  the  subject^  and  to  the  different  degree  of  the 
public  interest  concerned  in  the  merchant  and  king's  ser- 
vices^ regards  this  exertion  of  authority  ivith  the  greatest 
jealousy;  'and  most  strictly  confines  it  within  those  limits 
which  are  necessary  for  the  safety  of  the  ship  and  the  due 
progress  of  the  voyage.  Accordingly  in  all  cases  a  aea- 
man^  who  has  been  beaten  and  imprisoned  by  the  master^ 
may^  upon  hi^  return  to  a  British  port^  bring  an  action 
against  him ;  to  which  the  master  must  plead  speeialfy 
upon  the  record  that  the  seaman  had  committed  some 
particular  faulty  (specifying  such  fiBUilt)  and  that  he  had 
corrected  him  only  moderately  for  it. 
^^ScwIScii.      22.  As  respects  the  wages  of  seamen^  the  principal 

points  of  consideration  are^  how  and  when  they  are 
earned ;  and  by  what  means  they  are  recoverable  in  law. 
As  regards  the  earning  of  wages  by  the  seamen>  the 
general  rule  is^  that  if  the  voyage  be  completed^  the 
freight  earned^  and  the  labour  of  the  seamen  be  not 
rendered  useless  by  the  loss  of  the  vessel  by  sea  or  cap- 
ture^ the  sailors  have  earned  their  full  wages.  If  the 
vessel  be  lost  or  taken,  the  seamen. lose  tlieir  wages;  but 
not  by  sickness  or  accident  during  the  voyage.  And  as 
the  seamen  are  bound  to  the  master,  so  is  the  master  to 
the  seamen ;  and  he  cannot  discharge  any  of  them  during 
the  voyage,  unless  foi  misconduct  amounting  to  mutiny  or 
general  disobedience  of  orders.  And  that  the  contract  of 
merchant  seamen  may  not  interfere  with  the  public  ser- 
vice, it  is  expressly  provided,  that  an  impressed  sailor 
shall  be  entitied  to  his  wages  up  to  the  time  of  his  impress* 
ment,  if  the  ship  earn  freight ;  and  that  entering  into  the 
king's  service  shall  not  be  deemed  a  breach  of  articles. 

23.  As  the  wages  of  a  seaman  are  not  due  till  the  .com- 
pletion of  the  voyage,  and  a  voyage  frequentiy  consists  of 
several  parts,  tiiere  is  sometimes  a  difficulty  to  deteniune> 
whether  a  seaman  be  entitled  to  his  wages  for  aay^pnitji 
wjiere  the  whole  has  not  been  safely  cwclud^d,  .  The 
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principle  is  this ;  the  general  rule  of  kw  being  that  freight  g^.*'?^^^ 
k.tbe  mother  of  wages^  the  seamen  are  to  be  deemed  to  scmmen. 
hsTe  earned  their  wages  in  all  cases  in  which  the  vessel 
has  earned  its  freight.     If  a  voyage,  therefore,  consist  of 
parts,  such  as  an  outward  and  homeward  Voyage,  or  se- 
veral parte  successively,  the  freight  for  each  part  bein^ 
due  when  it  is  finished,  the  wages  for  thcLt  part  would 
Itkevrise  be  due,  unless  (as  is  usually  the  case)  the  contract 
stipulates  for  all  the  parts' as  for  one  voyage. 
34.  In  the  case  of  capture  and  recapture,  if  the  sea-  or  the  wages 

of  the  eeameo* 

man  continue  on  board,  and  complete  the  voyage,  so  that 
freight  be  earned,  he  is  entitled  to  his  wages  during  the 
whole  time.  And  as  a  precsiutiohary  embargo  is  not  a 
a^re,  seamen  violently  detained  by  an  embargo,  and 
ieparated  from  the  ship,  but  afterwards  restored,  and 
navigating  the  ship  home,  are  entitled  to  their  wages 
during  the  whole  of  their  detention;  the  ship  having 
earned  her  freight. 

25.  As  the  master  by  the  articles  has  hired  all  the  ser- 
vice of  a  seaman,  the  seaman  cannot  claim  any  extra 
renianeration,  even  though  the  master  may  have  promised 
it,  such  seaman  having  nothing  to  give  to  which  the 
master  was  not  before  entitled.  Therefore,  where  a  mas- 
ter in  a  storm  promised  an  extra  reward  to  his  crew  for 
doing  their  duty,  the  court  decided  that  such  promise 
cottM  not.be  enforced,  so  fiir  as  respected  the  earning  of 
wages. 

26.  As  respects  the  payment  of  seamen's  wages,  the 
rule  is,  that  the  seamen^  with  the  exception  of  the  master 
only,  have  a  three-fold  remedy  for  their  wages, — ^against 
the  ship,  against  the  owners,  or  against  the  master.  The 
master's  contract  is  personal  with  the  owners;  and  he 
Hiust,  therefore^  bring  his  action  in  the  Court  of  Common 
Law.  He  cannot  sue  in  the  Admiralty  Courts  with  the 
seamen,  nor  has  he  any  lien  on  the  ship  for  his  wages  or 
disbursements;  he  trusts  his  owners,  and  must  look  ta 
them  personally.  But  the  seamen,  either  singly  or  alto- 
gether, may  sue  in  the  Court  of  Admiralty ;  and  may  arrest 
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^^f«^*    the  ship  by  the  process  of  that  court,  as  a  security  for 
Seamen:  their  demand,  or  may  cite  the  master  or  ovmers  personally 

to  answer  them.  But  if  the  seamen  be  hired  by  deed,  and 
with  special  conditions ;  that  is,  not  in  substance  the  same 
with  the  articles  in  common  use ;  in  such  case,  as  the  fact 
of  such  deed,  if  denied,  cannot  be  tried  in  the  Court  of 
Admiralty,  the  action  must  be  in  the  Courts  of  Common 
Law.  But  if  the  deed  have  no  special  conditions,  the 
circumstance  of  its  being  a  deed,  that  is,  having  a  seal^ 
will  not  take  away  the  jurisdiction  of  the  Admiralty ;  and 
the  wages  may  be  recovered,  as  above  said,  by  the  arrest^ 
of  the  ship. 

of  theiSSen.      ^'^'  "^^^  ^^^^^  ^^  Admiralty  will  give  its  aid  in  the 

same  manner,  namely,  by  the  arrest  of  the  ship,  to  foreign 
seamen  in  a  British  port;  unless  where  the  contract  is  of 
a  nature  specially  referring  to  their  own  law ;  and  such  law 
is  not  so  set  forth  in  the  contract  as  to  enable  the  court  to 
judge  upon  the  face  of  it. 

28.  The  wages  of  seamen  take  precedence  of  all  other 
demands,  and  are  the  most  sacred  of  all  liens.  But  actions 
for  such  wages  must  be  commenced  within  six  years  after 
the  cause  of  such  action  shall  accrue,  unless  those  impedi- 
ments exist  which  in  other  cases  take  a  demand  out  of 
the  statute  of  limitations ; — such  as,  minority,  lunacy,  cap- 
tivity, or  absence  beyond  seas.  If  the  agreement  be  by 
deed,  the  demand  may  of  course  be  made  within  twenty 
years.  The  form  of  action  is  by  assumpsit,  or  action  of 
debt,  or  (in  the  case  of  a  deed)  by  debt  or  covenant.  The 
master,  though  a  servant  of  the  owners,  has  a  distinct  in- 

^  terestfrom  them;  and  therefore  may  be  a  witness  either 
for  the  owners  or  sailors.-  And  if  the  articles  are  want« 
ing,  the  seamen  may  apply  to  a  Judge  for  an  order  to  the 
master  or  owner  to  produce  them.  And  a  seaman,  when 
plaintiff,  cannot  be  nonsuited  for  not  producing  the  ar- 
ticles. 

29.  By  a  recent  act,  (k)  some  facilities  are  given  to 

(k)  59  Geo.  III.  c.  58. 
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seamen  for  the  recovery  of  their  wages.     In  all  cases,  shiJJiofSd 
Tihcre  the  wages  do  not  exceed  twenty  pounds,  they  may  scamcn. 
apply  to  a  justice  of  the  peace,  who,  upon  a  due  hearing, 
may  thereupon  issue  an  order  to  the  master  and  owner  for 
immediate  payment;  and,  in  case  of  their  disobedience, 
may  levy  such  money  by  distress.     And  the  determination 
of  the  justice  or  justices  is  to  be  final,  unless  an  appeal 
be  interposed  by  either  party  to  the  High  Court  of  Admi- 
ralty within  the  space  of  seven  days  after  the  order  made. 
Such  are  the  principal  rules  of  law  as  respect  the  ship, 
the  master,  and  seamen,  absolutely  considered ;  that  is  to 
€ay,  without  reference  to  any  contract  respecting  the  ship, 
m  her  employment  by  the  merchant.     And  this  leads  us 
to  a  brief  review  of  our  third  and  last  part. 

III.  Of  Maritime  Contracts. 
WE  now  arrive  at  maritime  contracts,  the  third  divi-  introduction 

to  Part  in. 

sion  in  the  natural  order  of  our  subject.  The  contracts  or  Maritime 
by  which  ships  are  e^iployed  are  Charter-parties  and  Bills 
of  Lading ;  the  duties  of  owners  under  such  contracts  are 
a  due  and  careful  loading,  voyage,  and  delivery ;  and  the 
duties  of  merchants  are  to  pay  such  freight  as  may  be 
owing  under  their  contract,  and  such  demurrage,  salvage, 
and  general  average,  as  the  occasion  of  the  voyage  may 
produce.  Under  this  consideration  of  our  subject  matter, 
it  distinguishes  itself  into  the  five  heads  of,  1 .  Charter- 
parties,  and  Bills  of  Lading,  2.  Demurrage,  3.  Freight, 
4.  General  Average,  and,  5.  Salvage.  To  which  may  be 
added,  from  its  important  use  and  frequent  occurrence, 
6.  The  right  of  the  unpaid  consignor  to  stop  in  transitu. 

And,  First,  of  Charter-parties  and  Bills  of  Lading. 

1 .  A  charter-party  is  a  contract  for  the  letting  to  freight  or  charter- 
the  vrhole  or  part  'of  a  sliip,  for  one  or  more  voyages.     It  '"''*'* 
is  so  called  from  the  ancient  practice  of  having  such  deed 
divided  longitudinally  into  two  parts,  along  an  indented 
fine  drawn  through  the  middle  of  the  writing,  one  of 
which  parts  was  given  to  the  owner^  and  the  other  to  the 
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noerchsint.  Such  charter-party  is  universally  in  writiogt 
but  it  is  immaterial  whether  it  be  by  instrumerit  under 
seal^  or  by  writing  only.  If  by  deed,  it  is  either  by  a  deed 
inter  partes,  or  a  deed-poll  A  deed  inter  partes  binds 
only  the  parties  to  the  deed^  and  covenants  or  g^rants  only 
as  respects  them.  But  a  deed-poll  may  make  a  grant  to 
any  one^  though  not  a  party  to  it.  But  the  owner,  though 
not  a  party  to  a  deed  inter  partes  between  the  master  and 
the  merchant^  may  sue  upon  the  covenants  expressed  to  be 
made  for  his  account  by  the  master ;  the  distinction  being, 
that  he  is  a  party  to  the  qovetnants  of  the  deed,  though 
not  to  the  obligation.  In  home  ports,  the  charter-parties 
are  usually  made  between  the  owner  and  merchant;  in 
foreign  ports,  between  the  master  and  merchant.  In  the 
latter  case,  the  contract  is  seldom  under  seal. 

S.  The  formal  parts  of  a  charter-party  are  the  follow- 
ing: I.  The  premises,  which  specify  the  parties  to  the 
deed ;  their  character  as  master,  owner,  and  merchant ; 
and  the  name,  burthen,  and  tonnage  of  the  vessel.   2.  The 
letting  of  the  ship  for  the  voyage  or  voyages ;  and  the 
freight^  whether  it  be  a  gross  sum  for  the  whole  voyage> 
or  so  much  for  any  division  of  time  or  tonnage,  or  bale  of 
goods.    3.  The  stipulations  on  the  part  of  the  owner  or 
master  for  the  seaworthiness  and  due  appointment  of  the 
ship  in  all  necessaries  for  the  voyage ;  for  the  due  lading, 
departure,  and  delivery  at  the  destined  port,  certain  perik 
and  accidents  excepted.    4.  The  stipulations  of  the  mer* 
chant,  that  he  will  furnish  a  cargo,  and  will  unload  the 
goods  within  a  reasonable  time,  and  pay  the  freight  and 
demurrage  agreed  upon.     5.  The  penal  clausCi  by  which 
the  parties  bind  themselves  in  a  specified  penalty  for.  the 
ikithfiil  performance  of  their  respective  covenants. 

3.  The  principal  questions  under  charter-parties,  aticl 
the  main  source  of  all  the  cases,  arise  under  the  heads  oi 
the  duties  of  the  master  and  owner  by  virtue  of  such  deeds  ; 
the  exceptions  to  their  liability,  and  the  degree  in  whicfa 
their  service  is  affected  by  an  imperfect  performance  ol 
the  voyage  agreed  upon^  or  goods  carried.  .  As  respects 
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the  duties  of  the  master  and  owner  under  the  charter-  of  Maritime 
party,  they  are  contained  either  in  ^  the  express  terms  of 
tbe  chartet'^party ;  or,  at  least,  are  immediately  deducible 
ftomthem.  These  duties  distribute  themselves  under  tbe 
four  divisions,  of  the  seaworthiness  and  due  appointment 
of  tbe  ship;  the  loading;  the  voyage;  and  the  delivery. 

4.  As  regards  the  seaworthiness  and  due  appointment  ofcbarter. 
of  the  ship  in  all  necessaries,  the  stipulation  is,  that  tbe 
ship  shall  be  tight,  staunch,  and  strong ;  sufficiently 
manned;  and  every  way  fitted, for  the  voyage.  This 
covenant  comprehends  not  only  the  hull,  rigging,  storeis^, 
and  crew,  but  all  tbe  necessary  papers,  of  which  the  ship 
must  be  possessed  to  be  allowed  to  enter  the  port  of  desti- 
nation ;  such  as  bills  of  health,  &c.  And  as  respects  the 
crew,  they  must  not  only  be  sufficient  in  number,  but  in 
skiO ;  the  captain. must  be  duly  qualified,  and  so  must  the 
teamen*  And  as  the  seaworthiness  of  the  ship  is  a  com- 
mon hw  duly,  the  law  will  not  allow  it  to  be  indirectly  and 
coatequentially  diminished  and  reduced  by  any  of  those. 
IMcautionary  notices  and  restrictions  of  liability,  which 
have  become  too  common  amongst  land-carriers.  In  such 
cases,  the  courts  will  hold  that  the  common  law  duty  is  a 
prdhninary  and  almost  indispensable  engagement;  and 
ttat  the  precautionary  notice  must  be  regarded  as  applying 
to  some  other  liabilities  ;  a  principle  which  some  recent 
decisicHis  have  very  wisely  extended  into  cases  of  carriers 
by  land. 

5.  As  respects  the  loading  of  the  vessel,  it  is  the  duty 
of  tiM  master  to  receive  his  lading  according  to  the  cus- 
tom of  the  particular  place ;  sometimes  from  the  wharf  or 
docka;  sometimes  from  the  beach;  sometimes  from  the 
craft  at  the  vessel's  side.  The  master  is  responsible  for 
ttefl  and  robbery  whilst  in  port ;  the  sole  custody  being 
necessarily  in  him,  as  the  goods  are  out  of  the  dominion  of 
the  fireighters.  The  due  lading  likevrise  includes  prefer 
rtowi^,  packing,  &c.  according  to  the  custom  of  the  port, 
the  coarse  of  business,  and  the  usage  of  trade. 

€.  As  regards  the  voyage,  the  master  is  bound  to  use 
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proper  expedition^  and  not  to  deviate  or  delay.  But^a 
deviation  for  the  repairs  of  the  ship^  or  necessary  refuse 
from  the  perils  of  the  sea  or  enemy^  is  of  course  not  only 
an  excuse^  but  a  duty.  He  must  likewise  take  proper  care 
of  the  cargo  during  the  voyage^  and  is  responsible  for  all 
injuries  within  his  means  of  prevention;  for  injury  by 
vermin  for  example^  unless  he  shall  have  taken  all  due  care 
to  extirpate  them.  In  the  same  manner^  he  is  Answerable 
for  goods  stolen  and  embezzled.  Jn  shorty  for  any  da- 
mage or  injury  arising  from  negligence^  or  absence  of  due 
skill. 

7.  As  respects  the  delivery^  the  master  is  bound  to  take 
the  same  care  in  the  delivery  of  the  cargOj  as  in  receiving 
it  on  board.  In  ordinary  cases,  he  is  not  bound  to  part 
with  the  goods  till  the  payment  of  the  freight :  and  there- 
fore^ if  he  have  reasonable  cause  to  doubt  the  solvency  of 
the  assigns  of  the  cargo,  it  is  his  duty  to  retain  the  goods 
till  payment,  if  payment  is  to  be  received  by  him  from  them. 
But  as  much  inconvenience  would  ensue  from  the  delay  of 
the  ship,  the  usage  is,  that  he  may  in  such  case  land  the 
g^ods  in  some  public  dock  or  wharf;  and  there  give  them 
in  custody  to  the  wharfinger  or  dock  keeper,  with  an  order 
not  to  part  with  them  till  the  payment  of  the  freight. 
The  lien  is  then  continued  in  the  master  and  owners 
through  the  custody  and  possession  of  the  wharfinger 
as  his  agent.  In  the  same  manner,  if  goods  on  board  of 
ship  are  taken  out  of  the  ship  invito  the  master,  and  by 
compulsion  of  law,  or  the  authority  of  an  act  of  parliament, 
the  lien  will  be  preserved  in  the  place,  and  in  the  hands^ 
where  the  law  has  deposited  them.  This  holds  in  the  case 
of  goods  landed  to  secure  the  duties  in  the  public  docks  .r 
The  master's  responsibility  continues  till  the  goods  are 
delivered  to  the  consignee,  according  to  the  ordinary  usage 
of  the  trade,  or  the  custom  of  the  voyage ;  that  is,  either 
to  his  wharfinger  or  his  servants,  either  in  boats  or  oi» 
land.  Such  are  the  general  duties  of  masters  and  owner» 
under  charter-parties. 
8.  As  regards  the  exceptions  to  charter-parliesj  or  the 
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lestriction  apon  these  duties^  such  exceptions  are  made  ofM^pitiA^ 
partly  by  an  express  clause  in  the  charter-party  or  bill  of 
ladings  and  partly  by  certain  acts  of  parliament,  which  j^JjJJ"**^ 
have  been  passed  to  limit  the  common  law  liability  of 
masters  and  owners  as  carriers  by  sea.  The  exception  by 
daiue  in  the  charter-party  usually  runs  in  these  words : — 
That  the  master  will  make  right  and  true  delivery,  ''  the 
act  of  God,  and  the  jcing's  enemies ;  the  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation ;  the  restraints 
and  detention  of  kings,  rulers,  and  republics ;  and  all  and 
every  other  unavoidable  dangers  and  accidents  excepted." 
The  act  of  God  here  comprehends  all  sudden  accidents^ 
such  as  lightning,  earthquakes,  hurricanes,  &c.  perils  of 
(he  seas^  and  all  such  accidents  as  arise  from  the  sea  and 
winds ;  such  as  wreck,  stranding,  collision  of  vessels  with 
each  other ;  leakage  from  rough  seas ;  in  a  word,  all  such 
accidents  as  may  arise  from  the  elements,  and  which  can- 
not be  prevented  or  avoided  by  any  due  care,  vigilance,  or 
skill  of  the  master  and  mariners ;  and  are  in  no  degree 
occasioned  by  ignorance,  neglect,  or  wilfulness.  But 
destruction  of  a  vessel  by  worms  or  vermin  is  no  perU  of 
the  sea.  Robbery  by  pirates  is  a  peril  of  the  sea ;  and  so, 
likewise,  the  robbery  of  goods  landed  in  the  case  of  wreck. 
And  it  is  to  be  further  observed  of  this  exc^tive  clause, 
that  it  exempts  the  master  and  owners  from  liability  in 
damages  for  the  nan-performance  only,  and  in  no  case 
supplies  the  place  of  actual  perfe>rmance ;  and,  therefore^ 
where  the  accidents  and  perils  of  the  sea  have  prevented 
the  performance  of  the  specific  service,  this  clause  will  not 
operate  to  entitle  the  owner  to  the  freight  where  the  ser- 
vice has  not  been  rendered ;  but  only  to  excuse  him  from 
Imbility  in  damages  for  the  part  unperformed.  But  where 
the  cargo  has  been  brought  home,  but  much  damaged  by 
the  sea^  such  damage  by  sea  will  not  be  deemed  any  non- 
performance of  the  service ;  but  a  damage  from  one  of 
Aote  accidents  which  is  covered  by  the  clause  of  excep- 
tions. On  the  other  hand,  if  the  vessel  be  compelled  to 
retoni  without  reaching  her  destined  port,  it  is  a  non- 
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performance  of  the  voyage;  and  though  the  exceptaw 
clause  may  exempt  the  masters  and  owners  from  any  lia* 
bility  in  damage,  it  gives  them  no  claim  for  any  freight 

9.  And  this  leads  us  to  the  last  and  principal  considera- 
tion in  the  nature  of  charter-parties^  namely^  the  degree 
in  which  the  service  actually  rendered  is  affected  by  the 
non-performance  of  the  whole  voyage  agreed  upon.  This 
accident^  of  such  frequent  occurrence^  seems  to  distribute 
itself  into  three  main  forms ;  first,  the  non-conclusion  of 
the  voyage  ;  secondly^  its  actual  conclusion^  but  with  the 
omission  of  some  of  the  conditions  stipulated ;  and,  third- 
ly, the  complete  performance  of  the  voyage  and,  its  con- 
ditions, but  with  the  cargo  damaged  or  spoiled  so  as  to 
render  the  voyage  nearly  or  totally  without  benefit  to  the 
merchant. 

10.  As  respects  the  first  of  these  points,  the  non-per- 
formance of  the  whole  voyage,  the  rule  of  law  is ;  that  as 
a  man  may  contract  for  what  he  pleases,  and  to  what  ex- 
tent he  pleases,  within  lawful  subject  matter,  so  he  shall 
be  holden  bound  to  execute  his  contract  in  the  stipulated 
extent ;  and,  therefore,  if  he  have  rendered  his  contract 
a  wager  or  venture ;  if  he  have  made  it  in  the  proverbial 
but  expressive  terms  no  cure  no  pay  ;  (that  is,  if  there  be 
no  conclusion  of  the  whole  service  agreed  for,  then  there 
shall  be  no  payment  for  the  part  executed,)  in  such  case 
he  shall  be  bound  by  his  covenants,  and  their  legal  im- 
port. If  a  master  or  owner,  therefore,  make  any  specific 
covenant,  he  is  bound  to  the  performance  against  all  ex- 
cuses. He  must  either  perform  or  satisfy  the  breach; 
or  (where  the  defect  is  in  the  conclusion  of  some  whole 
voyage  or  service,)  he  can  claim  no  remuneration  for  the 
part  actually  performed.  And  where  the  contract  under- 
takes for  some  specific  thing,  aud  contains  no  exception^ 
the  law  will  always  give  it  the  construction, — that  the 
party,  so  absolutely  contracting,  intended  to  bind  himself 
against  all  events  ;  and,  therefore,  must  lose  the  considera- 
tion, or  satisfy  in  damages  according  to  the  nature  of  the 
engagement.     This  is  the  rule  of  specific  covenants. 
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11.  As  to  the  second  point,  namely,  the  actual  conclii-  contrMtl'"* 
son  of  the  voyage  agreed  upon,  but  with  the  omission  of  ^^^^  '  , 
some  of  the  conditions,  the  question  in  such  cases  is,^  parties.  • 
whether  the  condition  unperformed  be  a  condition  pre^ 
cedent,  or  subsequent  and  independent.  The  distinction  is, 
where  the  condition  goes  to  the  whole  consideration  of  the 
contract,  or  where  it  affects  it  only  partially.  Where  the 
condition  goes  only  to  a  part  of  the  consideration;  and 
a  breach  may  be  compensated  in  damages  pro  rati,  such 
condition  is  only  a  condition  independent  or  subsequent; 
and  the  party  injured  must  seek  his  remedy  on  the  cove-' 
nant.  But  where  the  non -performance  of  any  conditioa 
totally  alters  the  nature  and  quality  of  the  service,  and 
renders  it  a  different  thing  from  the  subject  agreed  for,  then 
such  condition  is  precedent,  and  the  non-performance  or 
breach  annuls  the  contract.  The  reader  will  find  these 
distinctimis  explained  at  length  in  the  Chapters  on  Charter* 
parties  and  Freight  in  the  body  of  the  Work.  The  above 
is  merely  the  substance  of  the  general  rule  as  respects 
conditions  precedent  and  independent  in  charter-^parties.  ' 

18.  As  regards  the  last  point,  the  full  completion  of  the 
foyage  and  its  conditions,  but  accompanied  with  the  da- 
mage of  the  cargo;  the  general  rule  here  is,  that  as  the 
owners  have  performed  the  service,  they  are  entitled  to 
their  freight ;  and  if  the  merchant  have  sustained  an  in- 
jury, he  shall  be  compensated  in  damages  by  a  cross  ac- 
tion. And  upon  this  principle,  in  a  recent  action  for  the 
freight  of  a  cargo  of  fish  totally  spoiled,  the  late  Lord 
EKenborough  decided  that  the  owner  was  entitled  to  re- 
cover for  the  freight,  and  that  the  freighter  must  bring 
his  cross  action  for  the  damages,  l)ut  could  not  withliold 
the  payment  of  freight.  But  if  a  master  be  commissioned 
to  bring  one  thing,  and  bring  another;  or  to  go  to  one 
port,  and  go  to  another ;  or  generally  to  execute  a  service 
in  one  way,  and  execute  it  in  another;  it  is  no  perform- 
ance of  the  contract ;  and,  therefore^  nothing  is  due  for 
it  Mder  the.contract. 
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SiSS**         ^^  respects  bills  of  kding  :— 

ofBiiifoi  ^'*  ^*  charter-parties  are  the  instraments  by  wbich 

^'•^^^  ships  are  let ;  so  bills  of  lading  are  the  formal  receqpts 

and  acknowledgments  by  the  master  that  he  has  received 
such  goods  on  boafd  on  account  of  the  freighters ;  and 
wiH  deliver  them  to  their  order  or  assigns,  with  an  except 
tion  of  accidents  by  the  act  of  God^  king's  enemies^  &c. 
as  by  charter-parties.  When  a  ship  is  hired  by  charter- 
party^  such  bill  of  lading  is  given  by  the  master  to  the 
merchant  freighter.  When  goods  are  sent  by  a  geiieni 
ship,  that  is  to  say,  without  any  charter-party,  but  aa 
goods  are  sent  by  a  land  carrier,  such  bill  of  lading  is 
Kkewise  given  by  the  master  to  the  several  fr^ghters.  In 
both  cases,  therefore,  it  is  the  title  and  document  of  dw 
goods  sent ;  and,  as  such,  is  transferable  in  the  marioet. 
There  are  commonly  three  biUs  t>f  lading ;  one  for  the 
fraighter;  another  for  the  consignee,  factor,  or  a^nt abroad; 
and  a  third  is  usually  kept  by  the  master  for  his  own  use. 

14.  It  will  be  seen  in  the  body  lof  the  Work,  that  wh^ 
goods  are  shipped  to  be  carried  abroad  by  a  merchant  te* 
sident  in  this  country,  or  arc  sent  from  one  part  of  the 
kingdom  to  another,  the  persons  to  whom  they  are  sent 
must  necessarily  be  in  one  of  thethree  relations  to  the  mer* 
chant  by  whom  they  are  transmitted.  They  may  be 
buyers ;  they  may  be  his  correspondents  or  consignees, 
with  mutual  dealings  ;  or  they  may  be  merely  his  &ctoi^^ 
agents,  or  brokers ;  and  in  the  latter  cfattracter,  having 
given  no  value  it>r  the  cargo,  are  only  his  agents  for  tbe 
sale  of  it.  But  under  all  these  cases,  a  band  fide  holder 
ef  a  bill  of  lading,  derived  from  the  indorsement  of  any 
of  them,  is  entitled  to  the  cargo ;  and  may  claim  it  from 
the  master,  if  he  can  prove  that  he  has  purchased  it  for 
a  good  consideration.  The  transferable  nature  of  bilk 
of  lading  puts  them  within  the  analogy  of  bills  of  ex- 
change ;  and  being  within  the  reason  of  them>  they  have 
this  main  property  of  bills  of  exchange ;  that  the  indonee 
of  a  bill  of  lading  for  a  valuable  consideration  has  tuit  to 
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look  to  the  tide  of  the  indorser,     And^  therefore,  if  a  ofMHMte  - 

fiictor  make  an  absolute  indorsement  of  a  bill  of  lading 

for  a  hand  ^fide  consideration,  such  indorsement  will  be  2^f  ^ 

good  to  pass  the  property,  though  the  property  should 

be  at  sea  at  the  time,  or  the  factor  should  afterwards  em- 

beszls  Uie  amount,  and  have  acted  dishonestly  as  respects 

bis  priacipal.    For  fiietiNrs  are  the  servants  and  trusted 

•gents  of  their  principak ;  and  upon  all  mercantile  prin^ 

ei^es  their  acts  within  their  implied  commission  bind 

their  consignors ;  and  any  sale  by  them,  being  a  sale  by 

tiiose  commissioned  to  sell,  must  in  all  ordinary  circum* 

stances  be  valid  and  absolute. 

]&«  The  equitable  ijlght  of  a  crediUnr,  or  of  a  corret 
ipoadeat  with  mutual  dealings,  is  effectually  as  good  as 
that  of  a  purchaser ;  audi  therefore,  the  law  regards  it 
with  the  same  favour.  Upon  this  principle,  the  indorse* 
ment  and  delivery  of  a  6tZZ  of  lading  to  a  creditor  conveys 
tbe  property  in  the  goods  from  the  time  of  the  delivery, 
iad  it  conveys  it  much  more  largely  than  an  original  pur* 
chase  upon  credit.  In  the  case  of  a  purchase  upon 
credit ;  that  is,  by  bills  of  exchange  or  open  credit,  the 
property  may  be  stoj^d  in  transitu  by  an  unpaid  con- 
ngnor,  in  case  the  bills  should  turn  out  worthless  be^ 
fore  the  ultimate  delivery  of  the  goods.  But,  in  case 
of  an  indorsement  to  a  creditor^  the  consignor,  exeept 
ID  very  particular  circumstances,  such  as  fraud,  cannot 
stop  m  transitu,  as  the  Court  will  hold  such  a  pre«> 
vious  debt  to  be  equivalent  to  an  actual  payment. 

16.  Until  a  very  recent  act,  4  Geo.  4.  c.  83,  a  very 
BUiin  distinction  was  taken  between  the  power  of  a 
factor  or  consignee  to  sell  the  cargo,  and  to  pledge  it 
For  the  benefit  of  general  commerce^  and  in  order  to  give 
a  necessary  efficacy  to  the  acts  of  a  finctor,  the  law  made 
an  indorsement  and  sale  by  him  in  all  cases  effectual. 
This  power  of  a  factor^  indeed,  rests  upon  its  expediency; 
Ant,  as  it  ia  a  consequence  of  the  relation  of  principal 
ud agent;  and,  secondly,  from  the  necessity  of  such 
powers  for  the  purposes  of  trade  and  commerce.  But  it 
^aidtti^  and  perhaps  very  justly,  that  neither  of  thea» 
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reasons  applied  to  the  case  of  a  pledge  of  goods  by  a 
fiictor.  It  was  neither  within  his  understood  commission 
as  an  agent ;  nor  was  it  necessary  for  the  general  pur- 
poses of  commerce.  But  under  the  late  act.  the  law  is, 
that  in  all  cases  where  the  fiictor  or  consignee  shall  have 
the  apparent  controul  and  dominion  of  the  caigo^  the 
pledge  or  deposit  by  him  shall  be  considered  to  a  certain 
extent  as  effectual  as  a  sale.  The  act  4  Geo.  4.  c.  8S. 
establishes  indeed  these  three  rules  with  respect  to  the 
powers  of  consignees  and  factors  to  hold  in  lien^  and  to 
pledge  the  goods  of  their  principals.  1.  That  persons,  in 
whose  names  goods  are  shipped,  shall  be  deemed  to  be 
the  true  owners,  so  as  to  entitle  consignees  to  a  lien  in 
respect  of  their  advances,  either  of  money  or  ne^tiable 
securities  received  by  the  shippers  to  the  use  of  the  con- 
signees, provided  the  consignees  have  no  notice  that  the 
consignors  are  not  the  actual  proprietors  of  such  goods. 
2.  That  any  person  may  take  goods,  or  a  bill  of  lading, 
in  deposit  from  any  consignee ;  but  shall  not  acquire  any 
further  right  than  the  consignee  possessed.  3.  But  the 
act  preserves  the  right  of  the  true  owner  to  follow  his 
goods,  whilst  in  the  hands  of  his  agent,  or  of  bis  assignees 
in  case  of  bankruptcy,  or  to  recover  them  from  the  as- 
signees, upon  paying  the  advances  secured  upon  them. 
These  are  indeed  most  important  innovations  on  the  law 
of  principal  and  agent;  and  it  remains  to  be  proved,  whe- 
ther the  effects  will  justify  the  alterations.  . 

17.  But  an  indorsement  of  a  bill  of  lading  by  a  factor 
must  necessarily  be  for  good  consideration  and  bond  fide; 
and,  therefore,  if  it  be  known  to  the  indorsee  that  the 
factor  is  doing  an  unauthorised  act;  or  if  the  fector  him- 
self shall  acknowledge  to  him  that  he  is  making  such  in- 
dorsement upon  his  own  account,  and  intends^  or  expects, 
to  indemnify  his  principal  from  some  other  means ;  in  a 
word,  if  there  be  any  fmud  or  notice  to  the  indorsee,— in 
all  such  cases,  the  fraud  of  the  factor  being  known  to  the 
assignee  renders  the  indorsement  a  fraudulent  act,  and 
of  course  a  void  contract.  Upon  the  %me  principle,  if 
any  cottdition.be  eJtjpresised  in  a  biB  of  lading,  so  that  tfee 
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bill  carries  a  notice  of  its  limitation  upon  the  face  of  it,  ^^^^^ST* 
there  the  indorsee  must  take  such  bill  of  lading  subject 
to  the  qualifications  expressed. 

Such  is  the  nature  of  charter-parties  and  bills  of  lading, 
and  such  their  leading  principles. 

Secondly,  Of  Demurrage. 
.  1,  Demurrage  is  the  compensation  due  to  a  ship-owner  Of  Demur- . 
by  a  freighter,  for  delaying  his  vessel  beyond  the  time 
expressed  in  the  charter-party  or  bill  of  lading.  Demur-- 
rage,  in  feet,  is  nothing  more  than  an  extended  freight. 
It  is  unnecessary  to  say  any  thing  of  the  principle  upon 
which  it  rests ;  it  being  an  obvious  legal  right  that  such 
extra  service  should  receive  a  proportionate  remuneration. 

2.  As  to  the  occasion  under  which  such  demurrage 
may  be  claimed.  It  is  one  of  those  obligations  which 
arises  as  frequently  from  the  mere  casualty  of  the  mer- 
chant, as  from  his  misconduct.  The  general  rule  is,  that 
all  delay  from  the  casualties  of  the  voyage,  that  is,  between 
port  and  port,  belong  to  the  ship  and  owner ;  and  that 
aD  delays  at  the  port,  from  whatever  cause,  the  ship  being 
there,  and  ready  to  receive  or  deliver  her  cargo,  belong 
to  the  merchant.  Upon  this  principle,  if  the  vessel  be 
ddayed  by  the  crowded  state  of  the  docks  or  river,  the 
merchant,  though  not  in  fault,  must  pay  demurrage  for 
rach  delay.  In  the  same  manner,  if  the  vessel  be  frozen 
in  a  port  or  a  river  whilst  delivering  her  cargo.  In  the 
same  manner,  if  there  be  any  delay  in  unloading,  from 
whatever  cause,  such  as  an  hindrance  by  custom-house 
officers,  or  the  want  of  some  necessary  papers  which  it  is 
the  duty  of  the  merchant  to  provide. 

3.  The  greater  number  of  charter-parties  express  the 
time  to  be  allowed  for  unloading  the  ship  in  one  of  the 
three  following  modes:  I.  That  the  merchant  shall  be 
allowed  so  many  specified  days  for  loading  and  unloading ; 
and  so  many  further  days,  for  which  the  freighter,  if  he 
delain  th«  vessel,  shall  pay  at  the  rate  of  so  much  per 
day  demurrage.  2.  That  the  ship  shall  be  unloaded  and 
(fischarged  within  the  usual  and  customary  time  of  ships 


2J^*jJ^|**'    in  tiie  port  of  delivery  and  discharge ;  or,  simj^^  widiin 

the  usual  and  customary  time^  &c.  3.  In  some  charter- 
parties  no  stipulated  time  whatever  is  mentioiied^  nor  any 
general  terms^  such  as  '^  within  the  usual  and  custcraMury 
time  of  unlading  at  the  port  of  disc^harge/'  or  ^'  wiihiti  a 
reasonable  time/'  or  words  of  the  like  import. 


ofJkaamm^  4,  Under  charter-parties  of  the  first  description^  namely, 

where  a  certain  number  of  days  is  allowed  in  the  first  in^ 
stance^  and  so  many  further  days^  for  which  demurrage  is 
to  be  paid^  at  a  certain  rate  per  diem,  there  is  no  difficulty  ; 
as  the  demurrage  in  such  cases  will  be  due  according  to 
the  delay^  and  at  the  rate  depressed.  If  the  vessel  be 
delayed  beyond  the  "  further  days''  mentioned^  the  rate 
of  demurrage  will  still  be  prima  facie  what  is  expressed  in 
the  charter-party  for  the  days  mentioned.  But  as  the 
parties  have  not  specifically  agreed  for  this  extra  titne 
(namely^  the  time  after  the  ^'  further  days/')  it  will  be 
open  to  the  ship-owner  to  shew  that  he  has  sustained  more 
damage^  and  to  the  freighter  to  shew  that  there  has  been 
less* 

5.  Under  charter-parties  of  the  second  description^  that 
is  to  say^  where  it  is  stipulated  that  the  ship  shall  be  un- 
loaded and  discharged  within  the  usual  and  customary 
time,  or  within  a  reasonable  time ;  there  the  freighter  wiU 
not  be  liable  for  any  delay^  which  may  arise  from  the  or- 
dinary course  of  business  in  the  port  or  custom-house  of 

*  the  place  of  discharge.  But  any  unusual  delay  wUl  con- 
stitute demurrage  under  charter-parties  so  constructed ; 
the  stipulation  only  being,  that  the  usual,  customary^  or 
reasonable  time  should  be  allowed.  The  term  reasonable 
will  be  considered  as  only  a  synonymous  adjunct  of  the 
terms  usual  and  customary,  and  will  not  cover  any  ca* 
sualty  which  does  not  belong  to  the  orcUnary  course  of 
business. 

6.  Under  charter-parties  of  the  third  description,  name* 
ly,  where  no  time  is  stipulated  for  the  vessels  to  discharge, 
nor  any  general  terms  employed,  such  as  ''  within  the 

/Usual  customary  and  reasonable  time;''  the  implied  con- 
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tmct  on  die  put  of  the  freighter  will  be  taken  to  be,  that  g^^^^ 
he  will  diflcharge  the  ship  in  the  usual  and  customary  time 
for  unloading  such  cargo.  But  the  limitation  abovemen-  ^  Dtmamg^ 
tioned  must  be  here  likewise  onderstood,  namely,  that  any 
casuaky,  not  in  the  usual  course  of  business,  such  as 
being  frozen  in  the  river,  being  detained  by  the  officers 
of  the  customs,  or  having  to  wait  for  papers  or  licences 
bdoBging  to  the  cargo,  is  not  comprehended  Mdthin  the 
terms,---^f  usual,  customary^  and  reasonable  time. 

7.  As  the  accidents  of  the  winds  and  seas  belong  to  the 
thip-owner,  no  demurrage  of  course  can  be  claimed 
of  the  freighter  for  delay  under  causes  of  this  kind. 
Upon  the  same  principle,  he  is  not  liable  for  delay  occa- 
sioned by  waiting  for  convoy,  by  hostile  detention,  or 
ciqpture  and  re-capture.  If  the  act  of  God  happen  upon 
the  seas,  it  is  the  incident  of  the  ship  and  owner ;  and 
the  fre^bter  is  not  liable  for  the  delay.  If  it  happen  in 
pert,  whilst  loading  or  unloading,  for  example,  as  above- 
mentiooed  in  the  case  of  being  frozen  in,  &c.  it  is  the 
casuaky  of  the  freighter. 

8.  Freighters  under  biUs  of  lading  are  subject  to  the 
BSAe  demurrage  as  freighters  under  charter-parties,  where 
the  ehiffl  for  demurrage  arises  on  the  contract ;  and,  ther«- 
feie,  if  the  cargo  or  goods  be  not  taken  out  in  time,  the 
bidders  of  bills  of  lading  will  be  liable  pro  rata  for  the 
delay.  Nor  is  it  necessary  that  the  master  should  give 
notice  to  such  freighters  of  the  arrival  of  his  ship ;  the 
hffl  of  lading  being  a  sufficient  notice,  to  them,  and  the 
arrival  of  ships  being  matter  of  public  notoriety. 

Thirdly^  Of  Freight 

1.  Freight  is  the  compensation  to  the  owner  for  the  of  iWfbtr 
live  of  his  ship,  in  part  or  whole.  It  is  sometimes  due 
ia  whole,  and  sometimes  only  in  part :  but  in  all  cases 
the  owner,  or  master,  whilst  in  possession  of  the  goods, 
aad  provided  that  he  has  made  no  contract  inconnstent 
with  such  rights  has  his  lien  for  the  freight  due.  Under 
this  owsideration,  fre%htis  divided  into  the  four  heads : 
I-  The  eases  in  which  the  entire  freight  is  due ;  8»  In 
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what  cases  part  only  can  be  claimed ;  3.  By  whom  pay^* 
able ;  and^  4.  Of  the  lien  for  fireight^  and  the  action  which 
may  be  maintained  for  it. 

2.  As  to  the  cases  in  which  the  whole  freight  id  due, 
the  doctrine  of  whole  and  part  freight  rests  entirely  upon 
the  following  principle ;  which,  for  the  sake  of  order,  is 
here  repeated  irom  the  second  part  of  this  Work.    In 
order  to  explain  the  principle  upon  which  the  law  of  these 
cases  rests,  it  may  be  useful  to  observe,  that  the  labour  or 
service  rendered^  for  hire,  by  one  man  to  another,  is  ne- 
cessarily one  of  two  descriptions :  either  it  is  beneficial  to 
the  hirer,  pro  raid,  in  such  part  of  it  as  may  have  been 
done ;  or  it  is  totally  fruitless,  and  without  benefit  to  him, 
unless  the  whole  service  be  completed.     If  a  builder,  for 
example,  be  employed  to  build  a  house^  but  by  some  acci- 
dent, or  his  own  wilfulness,  should  leave  the  work  when 
he  has  only  completed  three  parts  of  it,  such  three  parts 
of  it  are  manifestly  of  proportionate  value  to  his  employers; 
he  may  accordingly  recover  pro  fatd  for  the  work  done, 
although  he  has  not  completed  it.     But  if  a  person  eon- 
tract  with  a  carrier  or  messenger,  that  a  package  shall  be 
delivered  to  some  distant  correspondent,  and  such  carrier 
or  messenger  go  only  part  of  the  way,  or  from  error, 
or  some  other  cause,  return   without  the  due  delivery 
of  the  package,  it  is  here  manifest  that  the  service  is 
wholly  useless,  and  without  benefit  to  his  employer ;  and 
that,  in  not  having  done  all,  he  has  in  fact  done  nothing. 
In  this  latter  case,  therefore,  as  no  service  has  been  ren- 
dered, there  is  neither  a  legal  nor  equitable  claim  for  any 
remuneration ;  the  express  contract  of  the  employer  being, 
that  he  would  only  pay  for  the  performance  of  the  service, 
and  there  manifestly  being  no  implied  contract  that  he 
should  pay  for  that  from  which  he  derives  no  benefit. 

S.  The  contract  for  the  conveyance  of  merchandize  is, 
therefore,  in  its  nature  an  entire  contract  of  this  kind; 
and,  accordingly,  unless  it  be  completely  performed  by 
the  delivery  of  the  goods  at  the  place  of  destination,  the 
merchant  is  not  bound  to  pay  freight,  because  he  has  de* 
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rived  no  benefit  from  the  time  and  labour  employed  in  t^  ^  Maritime 
jHfftial  conveyance.     This  is  the  general  principle^  and 
the  reason  of  it ;  and^  if  there  be  some  exceptions  to  the 
rule,  they  will  be  found  to  rest  upon  the  peculiar  equity  of 
the  cases  in  which  they  occur. 

4.  Upon  the  above  principle,  if  the  ship  be  captured^  OfFpeight. 
the  owners  of  course  lose  their  freight^  as  well  as  the 
merchants  their  goods.  But  if  the  vessel  be  recaptured^ 
and  proceed  afterwards  with  the  cargo  to  the  place  of 
destination^  the  right  to  freight  revives,  and  becomes  due 
upon  the  completion  of  the  voyage.  The  same  rule  ex- 
tends to  a  resumption  of  an  interrupted  voyage^  after  the 
removal  of  an  embargo  by  which  it  has  been  suspended. 
It  may^  therefore^  be  assumed  as  a  general  rule,  that  the 
whole  freight  is  due,  where  the  whole  voyage  is  per- 
formed ;  but  that,  if  the  complete  service  be  not  rendered^ 
no  freight  is  due  and  recoverable,  unless  the  completion 
of  the  voyage  be  prevented  by  the  freighter's  own  act. 
Or  unless  he  dispense  with  the  completion  of  the  voyage ; 
or  unless  the  part  performance  be  proportionably  benefi- 
cial, and  the  engagement  for  the  whole  service  be  not  so 
q>ecific  as  to  exclude  all  merit  from  the  part  performance. 

5.  And  these  exceptions  introduce  us  to  the  second 
division  of  freight ;  that  is,  where  freight  pro  rata  is  due. 
Now  the  general  rule  under  this  head  is ;  that  the  imper- 
fect performance  of  the  voyage  or  service  can  only  be 
cored  by  the  acceptance  of  the  merchant,  and  by  his  ex- 
press or  implied  dispensation  with  the  defective  perform- 
ance, and,  therein,  bis  new  implied  contract  to  pay  pro 
rata  for  the  goods  and  service  which  he  has  submitted  to 
receive^  such  as  it  is.  If  the  vessel  be  wrecked,  and  the 
goods  saved ;  or  if  the  vessel  be  unable  to  conclude  her 
voyage ;  it  is  the  duty  of  the  owners  to  tranship  the  goods, 
if  (hey  possibly  can,  and  send  them  onward  to  the  port  of 
destination.  If  they  cannot  do  this,  they  must-  apply  to 
the  merchant  to  receive  them  where  they  are.  If  the 
meitbant  consent  to  receive  them,  the  owners  will  then.be 
eatidedto  freight  jiro.rafa.    But  tbey  are  not  entitled  tq 
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this  freight  under  the  original  charter-party;  for  under 
their  contract  they  can  claim  nothing,  because  in  not 
iierforming  the  whole  service^  they  have  not  complied  vritb 
the  specific  engagement ;  and  because  the  exception  as  to 
the  perils  of  the  seas  in  the  charter-party  operates  only  to 
refiere  them  from  satisfying  any  damage  by  sea^  &c.  but  b 
not  sficb  a  substitution  for  actual  performance  as  to  entitle 
them^  to  freight.  The  owners^  therefore^  must  be  entitled 
to  freight  pro  rata  under  the  new  contract  implied  in  the 
acceptance  of  the  goods  by  the  merchant.  But  if  the  mer^ 
chant  refuse  to  accept^  or  rather  to  dispense  with  tiie  com^ 
pletion  of  the  voyage^  then  the  owners  must  lose  Hhmt 
freight :  but  the  merchant  must  still  have  bis  goods,  they 
being  his  own  wherever  they  may  be. 

6.  But  this  rule  admits  exceptions  according  to  the 
eqnity  of  the  case.  The  first  class  of  exceptions  com* 
prebends  those  cases  in  which  the  service  is  in  iU  nature 
divisible^  and  where  even  a  partial  performance  is.  proper^ 
tionably  beneficial  to  the  freighter.  Thus  the  partial 
freight  will  be  due  when  the  ship  has  performed  the  whole 
voyage,  although  she  have  brought  a  part  only  of  the 
merchant's  goods  in  safety  to  the  place  of  destination ;  as 
where,  for  example,  sixty  bales  are  delivered  owt  of  an 
hundred,  under  which  circumstance  it  is  manifest  that  the 
freighter  has  received  a  proportionate  beneficial  service, 
for  which  he  must  pay  accordingly ;  and^  on  the  other 
hand  have  his  action  against  the  owner  or  master^  (if  the 
cause  of  loss  admit  it)  for  the  bales  undelivered. 

7.  Where  the  defective  performance  is  not  in  the  part 
of  a  voyage,  but  in  the  omission  or  imperfect  execution 
of  some  condition,  or  in  the  improper  performance  of  the 
service  altogether ;  the  courts  of  law,  as  we  have  observed 
under  a  previous  head,  will  take  the  distinction^  whether 
such  condition  be  precedent,  or  subsequent  and  inde* 
pendent ;  that  is  to  say,  whether  it  extend  to  the  root  of 
the  consideration,  or  only  affect  and  diminish  the  Yalue  of 
the  service.  But  where  the  engagement  is  for  one  exprtis 
and  -specific  service^  and  such  service,  be^  not  renderecl^ 
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Hme  fre^ht  pro  nUd  can  never  become  due  except  by  a  ^^ 
■evr  agreement^  impited  by  the  acceptance  of  the  ^oods 

8.  Where  the  wh<rfe  voyage  U  performed^  and  only  or  Freight. 
part  of  the  gt)od8  brought^  a  difStkiction  must  be  takea 
whether  the  ship  be  a  general  ship,  or  hired  by  charter^ 
paity.    If  a  general  ship,  the  freight  will  be  due  for  t,be 
psrt  brottgbt,  and  the  freighter  may  have  an  action  against 
the  oMfter  for  the  part  lost  or  left  behind.    But  if  the  /ihip 
be  a  chartered  ship,  and  the  charter-party  be  in  the  u^oal 
terms,  it  may  become  doubtful  whether  the  bringing  of 
die  part  of  the  goods  be  more  tban  equivalent  to  the  per- 
ibnnance  of  part,  of  the  voyage;  and  not  being  a  specific 
performance,  whether  any  freight  can  be  claimed  for  the 
part  brought     So  hard  a  case^  perhaps^  cannot  easily 
arise :  but  if  it  should^  the  only  remedy  on  the  partof  the 
master  would  be  either  to  procure  the  acceptance  of  the 
goois  brmight  by  the  merchant  j  or  to  deposit  them  in 
some  public  dock  or  warehouse  until  be  bring  tbe  re- 
mainder.    If  the  engagement  be  specific^  that  «ucb  a 
caigodndl  be  brought^  it  would  seem  that  the  owner  can 
have  no  claim  to  any  freight  whatever^  unless  the  whole  be 
hrougiit 

9.  As  to  the  parties  entitled  to  freight^  the  customary 
itde  is,  that  the  action  must,  in  general^  be  brought  by 
ind  against  the  person  with  whom  the  contract  is  nuuie. 
if  there  be  a  contract  of  charter-party  under  seal^  the 
parties  to  the  deed  must  sue  and  be  sued.  Bat  if  the 
confemct  be  not  under  seal^  and  made  with  the  master^  the 
aedon  may  be  brought  either  in  the  name  of  the  master 
or  the  ship-owner.  JSut  where  a  contract  under  seal  was 
made  by  the  captain  with  the  freighters  on  behalf  of  his 
owners^  it  has  been  decided  that  the  owners  cannot  main* 
lun  assumpsit  against  them  for  freight ;  for  the  charter- 
party  is  condosive^  and  the  implied  promise  is  mei^ed  in 
fte  specialty. 

10.  As  respects  the  lien  for  fr^ht^  the  general  rule  is^ 
Aat  the  ship-owner  has  a  lien  for  his  fireight  as  long  as  be 
Mmis  poaaessioa  of  ihe  jgooda;  and  even  where  thegooda 


(Kl 


IKTRODUCTlOlf 


CoDtimcta. 
OfFrdglit. 


Generml 
Ayenge. 


aire  taken  from  him  by  act  of  parliament,  as  by  the  London 
and  West  India  dock  acts^  the  law  will  preserve  his  liea 
for  him  in  the  place  where  the  gt)ods  are  deposited.  The 
exceptions  to  this  rule  are  principally  two.  The  first  is, 
that  the  ship  owner  is  regarded  as  having  intentionally 
surrendered  his.  lien,  where  he  has  made  some  special 
agreement  for  payment  inconsistent  with  the  exercise  of 
the  right  of  lien ;  as,  for  example,  where  he  has  received, 
bills  of  exchange,  or  has  engaged  to  take  certain  bills  at. 
the  end  of  the  voyage. 

II.  The  second  exception  is,  where  the  ship  is  let 
under  a  charter-party  so  constructed,  that  not  merely  the 
^ace  of  the  ship,  but  the  ship  itself,  is  demised  and  let 
out  to  the  merchant.  In  this  case  the  ship-owner  loses 
his  lien,  because  he  has  in  fact  parted  with  the  possession 
of  his  ship.  And  it  will  make  no  difference,  in  this  re- 
spect, although  the  master  and  seamen  left  to  navigate  the 
ship  be  paid  by  the  owner. 

Fourthly.  Of  General  Average. 

1.  General  average  is  the  apportionment  of  aparticubr 
loss  in  a  sea-venture  amongst  the  several  parties  to  the 
venture,  in  the  proportion  of  their  several  shares  of  the 
ship  or  cargo  saved ;  such  loss  having  been  incurred  for 
the  benefit  and  preservation  of  the  whole.  Its  most  usual 
form  is  that  of  jettison,  or  the  throwing  over  board  of  a 
portion  of  the  cargo,  for  the  sake  of  lightening  the  ship  in 
sea-peril. 

2.  As  the  equitable  foundation  of  general  average  is,, 
that  the  loss  has  been  suffered  by  one  for  the  sake  of 
the  whole,  or  that  one  has  made  a  sacrifice  of  more  than 
his  proportion  for  the  common  benefit;  so  the  mere  loss  or 
damage  of  the  ship  by  tempest  and  sea-peril  is  not  a  sub- 
ject of  general  average.  The  reason  is,  that  the  damage 
of  the  ship  belongs  peculiarly  to  the  owners ;  and  it  is  a 
part  of  the  understood  contract  between  the  freighter  and 
owners,  that  such  loss  and  damage  shall  be  no  part  of  the 
freighter's  venture.  The  ship-owner  is  not  to  make  good 
any  loss  or  damage  of  the  c^rgo  by  sea  peril  ^  and^  upon  a 
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fike  principle^  the  freig^hter  is  not  to  contribute  towards  or  MtfidnM 
any  loss  or  damage  of  the  ship  from  the  same  cause. 

3.  Upon  a  similar  principle^  any  damage  to  the  ship  by  f^r^e. 
%hting  off  an  enemy  is  not  a  subject  of  general  average^ 

•it  beiDg  the  duty  of  the  master  to  defend  the  ship.  And, 
therefore^  such  defence  being  relevant  to  his  own  duty 
and  interest^  and  not  being  any  thing  extraordinary  done 
for  the  sake  of  the  cargo^  the  owners  are  not  entitled  to 
an  average  contribution. 

4.  But^  though  the  ship  itself  from  the  above  causes  is 
very  seldom  a  subject  for  general  average^  it  is  manifest 
that  cases  do  occur^  in  which  owners  may  claim  a  general 
average  for  damage  incurred  by  their  vessel  for  the  benefit 
of  the  cargo^  as  well  as  fox  the  ship.  And  one  of  these 
cases  is^  where  the  master^  for  the  sake  of  preserving  the 
cargo,  has  used  and  cut  up  some  of  his  ship  tackle  or  fur- 
niture^ or  voluntarily  added  to  his  number  of  seamen^  or 
faired  extra  assistance  for  the  preservation  of  the  cargo^ 
in  some  emergency  not  within  the  scope  of  any  ordinary 
casualty. 

5.  If  a  ship  be  obliged^  from  whatever  cause^  for  the 
safety  of  the  whole  concern^  to  return  tp  port,  whatever 
e^q^enses  are  absolutely  essential  to  enable  her  to  pro- 
lecute  her  voyage  may  be  considered  as  general  average : 
W  if  the  ship,  by  such  expenditure,  gain  a  lasting  benefit^ 
there  must  be  a  deduction  on  that  account  of  so  much, 
which  must  be  placed  wholly  to  the  ship-owner's  account. 
Repairs,  with  the  foregoing  limitation,  constitute  a  general 
average :  so,  likewbe,  the  ej^enses  of  unloading  the  cargo 
to  make  such  repairs ;  but  not  the  wages  and  provisions  of 
the  crew,  or  the  like.  Such  repairs,  however,  must  be 
merely  such  as  are  necessary  to  enable  the  ship  to  prose- 
cote  her  voyage,  and  to  keep  the  cargo  from  damage. 

6.  Upon  these  principles,  therefore,  three  things  are 
necessary  to  constitute  any  claim  upon  the  ground  of 
general  average;  first,  that  there  should  be  a  special 
sacrifice  by  one  or  more  for  the  benefit  of  the  whole; 
secondly,  that  it  should  be  for  the  purpose,  and  with  the 
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intent^  (camd  et  mente)  of  the  preservotioii  of  the  com- 
mon concern ;  thirdly^  that  the  common  concern  should  be 
benefited  hy  the  partial  sacrifice. 

7.  If  a  ship  lose  her  masts  by  having' them  blown  away, 
it  is^  as  above  said^  no  averag^e.  But  if  a  mast  be  cut 
down^  or  any  part  of  the  cargo  thrown  overboard  in  order 
to  save  the  rest,  there  will  be  a  general  average  for  the 
mast  and  the  part  so  thrown  away.  Where  the  cargo  is 
to  be  charged  with  general  average^  the  cargo  must  have 
received  some  benefit.  Thus,  where  a  ship/ which  has 
been  damaged  at  sea  so  as  to  be  unable  to  continue  her 
voyage,  puts  into  port  to  make  the  repairs  necessary  to 
contmue  her  voyage,  the  carjgo  gains  the  prosecution  of 
the  voyage,  and  a  further  and  stronger  security  against 
sea-damage,  which  would  be  niost  probable  upon  the 
ship's  proceeding  in  a  shattered  state.  And  the  ship, 
upon  Its  own  part,  gains  greater  safety :  but  this  is  all  it  is 
entitled  to  gain.  General  average  is  here  due  upon  the 
principle,  that  such  repairs  (within  the  limit  only  of  what 
is  necessary  to  continue  the  voyage)  are  a  common  benefit, 
and  the  means  of  common  safety.  A  case  of  this  kind 
would  stand  upon  the  same  principle  as  the  construction 
of  a  raft,  or  the  purchase  of  another  vessel,  in  the  case  of 
shipwreck,  for  carfying  home  the  passengers  and  cargo, 
which  of  course  would  be  a  subject  of  common  contribU" 
fion. 

Fifthly.  Of  Stoppage  in  Transitu. 

1.  Stoppage  in  transitu  is  a  right,  under  which  an 
unpaid  vendor,  and  every  one  in  the  character  of  a 
vendor,  namely,  a  broker  buying  goods  for  another  on 
commission,  may  exercise  the  power  of  stopping  his  goods 
upon  the  insolvency  of  the  vendee ;  provided  only  that 
such  stoppage  be  made  before  the  goods  have  either 
actually  been  delivered,  or  something  have  been  done  on 
the  part  of  the  vendee,  or  his  agents^  which  amounts  to  a 
constructive  possession  in  law. 

2.  In  considering  this  suljgect,  it  naturally  distributes 
Itself  under  the  three  heads ;  first,  in  what  cases^  and  by 
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}AaX  Jrtirtt»^jg«)d6  mkj  be  stoppi^d  in  thans^u;  ttMondly,  22£!^ 
Whit  ii  A  trofwthw^  and  hoW  for  it  ^ttetids }  atid,  thlfdly,  stoppage  ai 
Wimt  dd^ts  the  right,  tind  completes  the  pOssMftion  Df 
thtt  vendiee^  though  th«  good«  nhould  not  b^ve  att^Ally 
rte(^hMl  bts  hutids.  A6  to  the  first  h^d,  thie  geti^ral 
tide  is,  ftd  libove  sttited ;  that  not  only  every  ^hpcitd  toh*- 
vignor^  but  every  one  iti  the  sAme  equity  df  chai^ctef,  hM 
thd  right  to  stop  his  goods  tit  trctnsUU;  either  in  the  etfent 
of  th«  insoltency  of  the  buyef^  or  upoh  a  r easOnabte  iSip^ 
{MTehensiofi  of  it.  IThe  l&st  limitation  is  necessary  in  or^t 
to  diiAinguish  this  right  from  the  power  of  t^srciilditlg  the 
Mntntet,  vrhieh,  tiilfter  it  bias  otice  been  made^  doeii  not  ejdst 
by  the  lAw  of  Engkifid  without  the  consent  of  the  ptirdei^. 

3.  Ndr  is  this  right  of  the  unpaid  consignor  taken  aWay 
^ther  by  a  payment  in  bills,  turning  out  to  be  worthless, 
Wore  the  delivery  of  the  goods,  or  by  A  part  payment  of 
the  price;  M  the  law  does  not  regard  either  of  these  dr- 
cumstances  to  ht  such  a  conclusion  of  the  sale  and  deli^ 
Veiy  to  the  vendee^  ds  to  divest  the  right  of  the  unsatidHed 
vendor  to  stop  in  transitu.  ,.  Therefore,  though  the  cort- 
Kignee  may  have  paid  for  the  cargo  in  bilb  of  exchange, 
the  Consignor,  upon  the  insolvency  of  the  consigned, 
before  the  delivery^  may  «top  it  in  transitu y  the  law  re- 
garding flUth  billd  as  nothing;  and,  therefore,  leaving  th6 
tonsighof  in  possession  of  his  original  rights. 

4.  Ad  to  the  Second  head  under  stoppage  in  transitu, 
namely,  how  far  the  transitus  extends,  and  Where  it  termi- 
ttates,  the  general  rule  under  this  head  is ;  that  goods  dre 
to  be  deemed  in  transit  so  long  as  they  remain  in  posses- 
sion of  the  carrier,  or  of  any  agent  of  the  carrier,  or  of 
ttty  wharfinger,  innkeeper,  or  any  other  servant  of  ih6 
pablic ;  or  in  any  place  of  deposit  connected  with  th6 
transmission  and  delivery  of  goods;  and,  finally,  until 
every  thing  be  done  (which  is  required  or  necessary  tckbd 
done  previously  to  the  delivery,  as  weighing,  sorting,  &cT) 
by  the  vendor  or  his  agents ;  and  thenceforth,  until  they 
iirrive  at  the  actual  6r  constructive  possession  of  the 
vendee.  ' 
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5.  Upon  the  above  principle  goods  may  not  only  he 
stopped  whilst  in  the  hands  of  the  master^  and  on  board 
the  ship;  but  if  he  have  landed  them  on  any  wharf, 
whence  they  are  to  be  sent  by  the  wharfinger  to  the  con- 
signee^ the  unpaid  consignor  may  still  stop  them  in  tran- 
situ, although  they  may  have  been  delivered  to  the  whar- 
finger as  the  goods  of  the  consignee. 

6.  Nor  is  the  transitus  determined  by  the  delivery  of 
goods  on  board  a  chartered  ship^  unless  where  the  ship  is 
80  completely  out  of  the  possession  of  the  ship-owners^  and 
so  entirely  in  possession  of  the  freighter^  as  to  have  become 
equivalent  to  his  own  vehicle  or  warehouse.  But  if  the 
freighter  or  consignee  have  only  a  charter  of  the  whole 
space  of,  the,  vessel^  and  not  of  the  ktUl  of  the  ship^  that  is, 
the  ship  not  being  demised  and  let  out  to  the  freighter  as 
an  entirety,  but  only  occupied,  as  it  were,  by  an  universal 
bill  of  lading  of  the  whole  capacity  of  the  ship,  and  the 
master  and  seamen  remain  servants  in  possession  for  the 
owners ;  there  an  unpaid  consignor  may  stop  the  goods  in 
transitu  on  board  such  vessel. 

7.  Upon  the  principle  that  the  transitus  continues  so 
long  as  any  thing  remains  to  be  done  by  the  vendor  or  his 
agents,  an  unpaid  consignor  may  stop  goods  in  transitu, 
where^  after  sale  from  the  warehouse  of  his  broker,  the 
goods  remain  un weighed,  unmeasured^  or  unsorted;  if 
weighing,  measuring,  and  sorting,  be  necessary  to  the 
execution  and  conclusion  of  the  contract. 

8.  Nor  will  an  unpaid  consignor  be  divested  of  his 
right  of  stopping  in  transitu  by  any  mistake  of  the  master 
in  delivering  the  goods^  after  timely  notice  by  the  vendor, 
that  he  intends  to  exercise  the  right  of  stoppage ;  nor  by 
any  fraudulent  anticipation  of  the  consignee^  in  taking 
possession  of  the  cargo  before  its  arrival.  In  the  first 
case,  the  courts  of  law  will  hold  the  delivery  to  be  no 
delivery,  as  being  made  under  the  mere  mistake  of  the 
carrier.  And  in  the  second  case,  the  courts  will  consider 
any  anticipated  possession  of  the  cargo,  at  a  port  .short 
of  the  port  of  destination,  to  be  a  surprise  upon  the  con- 
signor. 
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9.  As  to  the  third  head  of  stoppage  in  transitu^  namely,  of  Maritime 
what  shall  defeat  the  ris'ht  of  an  unpaid  vendor  to  stop  in 

1  1        1      •      A*     A       \        1       1  •  Stoppage  im 

tranmlu;  the  general  rule  is,  that  not  only  the  assignment  trantUH, 
of  the  bill  of  lading  for  a  valuable  considei^tion,  but  every 
act  which  amounts  to  a  constructive  possession,  and  is  not 
meant  to  operate  otherwise,  such  as  a  delivery  of  the  goods 
to  the  consignee's  agents  or  servant,  marking  the  goods, 
Ac,  will  defeat  the  consignor's  right  of  stopping  in  tran-^ 
iUu;  although  th6  goods  shall  be  still  in  actual  padsag^, 
^nd  may  not  have  reached  their  port  of  destination. 

10.  Upon  the  above  principle,  if  a  consignee,  having  in 
possession  a  bill  of  lading,  indorse  it  over  to  a  third  person 
for  a  valuable  consideration^  such  indorsement  will  pass 
the  goods  to  such  third  person ;  and  though  the  consignor 
be  unpaid,  and  the  consignee  become  bankrupt  before  the 
arrival  of  the  g^ods^  the  right  to  stop  in  transitu  is  effec- 
tuaflygone;  the  transaction  between  the  consignee  and 
indorsee  of  the  bill  of  lading  being  honafde. 

11.  Upon  the  second  qualification  of  the  rule  above 
stated^  it  is  not  necessary  for  the  consignee  to  make  an 
actual  removal  of  the  cargo  in  order  to  vest  his  possession^ 
and  to  determine  the  right  of  stopping  in  transitu.  If  he 
take  a  constructive  possession,  such  as  putting  his  mark 
upon  the  goods,  paying  warehouse  rent  for  them,  or  exer- 
cising any  unequivocal  act  of  dominion  over  them,  it  will 
be  sufficient  to  render  the  delivery  complete,  and  thereby 
to  divest  the  right  of  the  consignor  to  stop  in  transitu, 

12.  And  as,  from  the  natdire  of  all  contracts,  an  accept^ 
ance  is  necessary  to  complete  and  terminate  the  contract^ 
and  as  the  contract  between  consignor  and  consignee,  so 
iar  as  respects  the  right  of  stopping  in  transitu^  is  pre- 
sumed by  law  to  be  suspended  till  a  complete  delivery ;  so 
a  vendee^  who  may  find  himself  in  embarrassed  circum- 
stances at  the  time  of  arrival,  may  waive  the  acceptance 
of  the  goods,  and  leave  them  for  the  consignor. 

Lastly,  Of  Salvage. 

1.  Salvage  is  the  compensation  payable  by  merchants  ofSaivaiew 
snd  ship-owners  to  those  who  may  have  saved  their  ship 

p2 


^  IlitnODVCTIQlf 

c'^Scf'**     and  cargo  from  wreck  or  capture*    The  right  to  siuch 
ofSai7ag«.      compensation  h  founded  in  law  upon  the^e  two  priiicipkt ; 

— firsts  that  eyery  one  has  a  just  claim  to  be  paid  for  his 
labour  in  the  service  of  another ;  and  that  the  mte  fiboqld 
have  a  due  relation^  not  only  to  the  quantum  of  the  labour^ 
but  likjewise  to  its  quality ;  that  is  to  say^  whether  labour 
of  body  or  labour  of  mind^  or  of  both  {  and  whether  mere 
service^  or  service  accompanied  with  danger^  enterprirti, 
and  skill.  The  second  principle  is^  that  salvprs  of  this 
kind  ought  to  be  encouraged  by  liberal  rewardSf  &ofii  s 
just  regard  to  the  maritime  interests  of  the  country,  find 
in  order  that  ships  and  their  cargoesj  and  mor^  particu" 
larly  humi^n  lives^  may  be  saved  from  perishing. 

^.  As  the  occasions  for  the  exercise  of  selvage  are 
chiefly  two^  namely^  wreck  and  capture^  the  dulyect  of 
salvage  naturally  divides  itself^  and  is  accorditi^y  tretted 
by  all  maritime  writers^  linder  the  two  correspondiog 
heads^  of  salvage  in  case  of  wrecks  and  salvage  in  case  of 
capture. 

^  As  to  salvage  in  case  of  wrecks  it  admits  in  practice  of 
an  important  subdivision  into  two  classes :  the  firsts  tubers 
the  wreck  or  danger  is  on  the  shore>  or  at  least  imoie* 
diately  oiT  the  coast ;  and  the  second^  where  the  wreck  or 
danger  occurs  in  mid-sea^  and  the  vessel  is  saved  by  the 
crew  of  some  other  vessel. 

4.  In  the  first  of  these  cases^  salvage  is  given  by  seveisl 
acts  of  parliament^  the  enactments  of  which  will  be  6>and 
in  this  Work  under  the  head  Salvage.  ]t  is  sufficient  to 
observe  in  this  place^  that  by  virtue  of  these  a^ts  all 
sheriffs^  justices  of  the  peace^  constables^  eustom-^bouse 
officers^  and  commanders  of  king's  shipsj  are  directed  to 
give  ready  and  immediate  assistance^  in  case  of  wrecks  of 
danger  off  the  coast ;  and  that  a  reasonaUe  reward^  to  be 
adjusted  by  three  justices^  shall  be  paid  to  any  and  all 
persons  so  rendering  their  assistance  in  the  event  of  the 
preservation  of  the  ship  or  cargo,  or,  proportionateliyA  for 
any  part  of  either. 
K  hk  salvege  in  the  case  of  wreck  or  danget  in  the 
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nud-sea^  if  the  parties  cannot  agree  aibong&t  thenraelves  otMaMma 

88  to  the  compensation  to  be  made,  the  salvors  may  apply  ^;;^ 

to  the  Court  of  Admiralty ;  who,  upon  a  due  enquiry  into 

all  the  particulars,  will  make  a  decree  according^  to  the 

circumstances  of  the  cose.   In  the  case  of  a  derelict,  where 

(he  dsnger  is  inconsiderable,  and  the  abandonment  haa 

been  injudicious,  the  court  will  generally  give  about  tH^o^ 

fifths  of  the  yalue  of  the  ship  and  cargo  saved^    In  a  ease 

pf  greater  danger,  the  same  court  has  soniettme  given  ae 

much  as  two-thirds.     But  it  is  a  rule  with  thb  court  to  be 

liberal  in  cases  of  this  kind,  as  the  danger  is  usually 

extreme,  and  the  relief  nearly  hopeless.    The  general 

rule  on  this  subject  is,  (hat  the  rate  of  salvage  on  derelict 

is  discretionary  by  the  modern  practice  in  the  Admiralty 

courts :  the  ancient  rule  of  giving  a  moiety  de  jure  to  th0 

salvors  being  overruled  by  later  practice. 

.   6.  Ag  respect  crews  and  passengers,  they  call  in  no 

case  be  either  salvors,  or  joint-salvors.     The  crev^  cannot 

have  any  claim  to  salvage,  because  it  is  their  duty  to 

protect  the  ship  and  cargo  through  all  perils ;  and  the 

whole  of  their  service  is  engaged  to  the  master  and  owners. 

The  same  reason  extends  in  a  great  degree  to  passengers, 

who  share  the  peril,  and  must  share  the  duty.     But  if  a 

passenger  exceed  what  may  fairly  and  reasonably  be  ex* 

pected  of  him,  as  his  portion  of  common  labour  to  a  com* 

men  peril  and  its  eonsequences,  he  may,  under  such  cir- 

cumstairces,  become  entitled  to  a  reward  in.  tl»  nature  of 

salvage, 

7.  As  to  the  persons  who  are  to  contribute  to  salvage, 
the  reward  must  be  paid  by  those  who  receive  the  benefit 
of  the  service.  Salvage  is  a  compensation  to  the  salvors, 
not  merely  for  the  restitution  of  the  property  which  has 
been  made  by  them  to  the  prior  owners,  (for  that  is  pro- 
periy  dssk  act  of  mere  justice  on  their  part,)  but  for  the  risk 
vid  hHaard  incurred  by  then,  and  for  the  beneficial  service 
they  have  rendered  to  the  former  owners  in  rescuing  their 
pveperty  ilrom  the  dai^er  in  which  it  has  been  inrolved. 
The  f^nwM^  tbevefiure,  l»  confaribute  to  salvage,  are  the 
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petsons  who  would  have  borne  the  loss  had  there  been 
no  such  rescue^  and  who  of  course  reap  the  benefit  of  such 
rescue.  But  salvage  must  not  be  confounded  with  mere 
acts  of  pilotage. 

8.  As  to  the  second  case  of  salvage^  namely^  salvage 
in  the  case  of  capture  and  recapture^  the  rate  of  salvage 
to  be  paid  to  the  captors  is  settled  by  certain  acts  of  par- 
liament passed  for  that  purpose ;  the  principal  of  which  is, 
the  48  Geo.  III.  c.  132.  It  will  be  sufficient  to  observe  in 
this  summary^  that  the  rate  of  salvage  in  the  case  of  cap- 
ture and  recapture,  as  fixed  by  acts  of  pariiament,  is  one- 
eighth  part  of  the  value  of  the  ship  and  cai^,  in  the  case 
of  such  recapture  being  made  by  a  king's  ship ;  and  one- 
sixth  part  of  the  value  of  ship  and  caigo,  if  such  recapture 
be  made  by  a  privateer. 

9.  It  is  a  principle,  that  in  the  case  of  one  vessel  saved 
by  another,  the  master  and  crew  are  strictly  the  only  sal- 
vors. The  owners  claim  only  under  the  equitable  con- 
sideration of  the  court,  for  the  risk  of  their  vessel,  Ac. ; 
and  the  court  is  not  disposed  to  allow  their  claim  to  any 
great  amount.     . 

10.  If  a  ship  captured  by  the  enemy  be  voluntarily 
abandoned  by  him  at  sea,  after  taking  out  the  crew,  either 
because  he  may  be  unable,  or  may  not  think  it  worth 
while  to  carry  her  into  port ;  and  she  be  found,  and 
taken  possession  of,  by  a  British  ship  of  war ;  this  is  not  a 
recapture  within  the  act  of  Parliament;  and  th^  Court 
of  Admiralty  is  not  restricted  as  to  the  rate  of  salvage, 
but  may  apportion  it  to  the  nature  and  merits  of  the 
case. 


•Conclasion  of 
tb«  latroduc- 

tiQD. 


Such  is  the  general  system  of  our  Shipping  and  Navi* 
gation  Laws,  and  the  Maritime  Contracts  to  which  they 
give  occasion*  It  may  be  justly  observed  that  the  basis, 
and,  as  it  were,  the  great  charter  of  the  whole  system^ 
is  the  Navigation  Laws;  and  that  the  Registry  acts, 
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ind  the  regulations  for  merchant  shipping,  arc  only  to  ^^^Sjl^^ 

he  valued,  as  th^ir  aim  is  to  uphold  and  enforce  these  ^m* 

admirable    institutions.     The  Navigation  Act,  in    like 

manner  with  many  of  our  laws  of  constitutional  liberty, 

arose  in  times  of  popular  commotion ;  and,  from  the  effedt 

of  political  causes,  was  the  source  of  many  bloody  wars 

with  our  maritime  rivals,  the  Dutch. '  But  succeeding 

Idngs  and  pariiaments,  acknowledging  its  wisdom,  and 

reelecting  the  patriotic  spirit  in  which  it  originated,  have 

considered  it  no  less  a  measure  of  good  policy;  than  a 

pn^r  maintenance  of  the  public  interests,  to  give  it  upon 

eveiy  suitable  occasion  a  larger  compass  and  a  firmer : root; 

and  so  to  direct  and  guide  its  growth  into  our  system,  that 

it  might  be  sustained  by  one  common  trunk,  and  sup^ 

ported  by  intertwining  its  branches  with  the  spreading 

tree  of  &itish  liberty* 


The  Author  of  this  Treatise  having  now  executed  a 
summary,  which  he  trusts  may  be  of  some  use,  not  only 
to  the  general  reader,  but  to  the  profession, — ^inasmuch  as 
be  has  endeavoured  to  make  it  comprehend,  in  a  con- 
densed form,  a  portion  of  the  whole  of  a  very  ample 
subject, — ^it  becomes  a  duty  of  justice  in  him  to  acknow- 
ledge his  obligations  to  preceding  writers. 

The  first  of  these  in  order  is  Mr.  Reeves,  who,  in  his 
admirable  Treatise  on  the  Navigation  Laws,  was  the  first 
to  reduce  the  numerous  statutes  and  regulations  relating 
to  oar  trade  and  commerce  into  order  and  arrangement 
Independently  of  the  learning  and  research  of  this  writer, 
it  is  not  his  least  merit  that^  though  his  various  acquire- 
ments and  genius  rendered  him  capable  of  adorning  a 
wbject  even  more  sterile  and  unpromising  than  the  Navi- 
gation Laws,  he  has  had  the  good  taste,  and  grave  and 
correct  judgment,  to  confine  himself  to  that  sober  and 
didactic  style  adapted  for  the  purposes  of  business  and 
utility.     His  work  is,  perhaps,  infinitely  more  valued  than 
knoim.     It  is  one  of  those  productions  which  might  have 
pn>ceeded  from  the  closet  of  a  statesman ;  and  must  always 
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rti  immiRn    ^  tMMsidereA  M  ft  iQoak  vakiaUn  oMtrihqtbft  to  tlit 
tt^  BmixI  ef  Trader  and  ta  the  Engfidi  tawi  oS  Navig^tira 

%od  Commerce* 

Tket  Woik^  next  in  ordep  of  tine>  and  ki  the  we  wUdi 

tiie  Author  has  made  of  it,  is  the  Trealjise  ea  Ae  law^f 

McffchaDt  Shipa  and  Seamen^  bj  Mr.  Abbott,  naw  l4>vi 

Chief  Jttfltice  of  the  Klng^g  Beacb.    It  ia  onky  to  reptat 

^  e^tabKabed  opinion  of  the  public  and  praleBaiieo  te  wjp 

of  thiQ  Work  that,  as  £»  ae  it  exjtendiy  it  baa  pei;fectly  a^ 

haasted  the  subject^  and  left  nothings  to  fidlowing^  wwiten 

wthin  the  BBtmQ  compass  of  subject  matber^  but  to  yitts< 

tiate  and  oeniinu  his  princiides  by  new  easea.    Tfaer  Att* 

Ihor  would  deem  it  ta  be  a  want  of  due  modesty  to  enttr 

imto  a  oriticism  upon  a  Work  of  such  established  fiuae ; 

Wd  he  shall  feel  that  he  has  acponpUshed  all  that  be 

could  ever  intend  or  hope^  if  he  shall  be  cansidered  to 

have  followed^  not  unworthily^  in  the  same  track. 
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Mit^mt^  ^WMt 
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PART   I. 


CHAPTER  L 

NAVIGATION  I«AW&. 

L  Jf  O  part  of  the  English  law  has  been  lesB  understood  by  the-  '^H^^^J^ 
vntem  upon  general  policy  than  our  ^w  of  shipping  and  navi-<  uwb. 
ntion.    Almost  all  the  authors  upon  political  oeconomy  have  re* 
gnded  this  portion  of  our  law  in  the  view  of  a  commercial  mom^ 
]mly  {  and  have  demanded  how  our  navy  could  be  permanfintly 
Hu^otained  and  augmented  by  a  system  which^  in  restricting  the  . 
oatunl  growth  of  our  commerce^  must  diminish  its  demand^  and 
iheieiii  its  supply  of  ships  and  mariners.    Upon  the  one  part^^ 
indeed,  it  cannpt  be  denied  that  the  effect  of  this  system  is  to 
introduce  a  partial  monopoly  in  favour  of  British  shippings  and  to> 
depriTe  as  c^  advantages  which  might  follow  from  a.  less  restricted 
Sbeity  of  commerce*    But,  on  the  other  side,  the  actual  state  of 
oor  navy  and  commerce  appears  to  be  a  conclusive  proof  against 
tbe  allied  mischieC  of  such  monopoly.    With  a  navy  equal  ta 
Ae  extent  of  our  empire,  we  possess  a  commerce  which  filk  every 
duael  for. the  po^dble  employment  of  capital*    It  i&  a.nei;easar|t 
concbaoii,  thesefore,  from  tbi9  comparison^  that  om  legialAtauDe. 
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Pdttcy  of  thft     Jbas  succeeded  in  accomplishing  both  objects  of  our  insular  policy ; 

UanT    ^        <^d  b^  maintained  and  augmented  our  naval  strength,  without 

the  sacrifice  of  our  trade  and  commerce.    A  due  examination  of 
our  law  of  shipping  and  navigfttion  will  justify  this  inference. 

It  will  appear  that  the  main  object  of  the  navigation  laws  was, 
primarily  at  leasts  not  commercial,  but  political :  that  in  a  more 
remote  period  our  commerce  was,  perhaps,  too  directly  sacrificed 
to  the  growth  of  our  navy;  but  that,  in  later  times,  when  our 
navy  had  become  more  adequate  to  our  national  defence,  and  when 
commercial  j»inciples  were  better  understood,  the  legisktore  has 
endeavoured  to  reconcile  the  two  objects,  and  to  support  our  naval 
establishment,  with  as  little  cost  as  possible  to  our  commercial 
interests.  Having  two  proposed  objects,  and  these  in  some  de- 
gree opposed  to  each  other,  the  maintenance  and  augmentation  of 
our  navy,  and  the  liberty  of  commerce,  the  legislature  has  deemed 
it  wise  to  &vour  the  former  j  and  in  this  choice  has  preferred  the 
interests  of  our  national  defence )  not  indeed  to  the  interests  of 
our  whole  commerce,  but  to  that  portion  of  them  which  would 
have  resulted  from  a  perfect  liberty  in  the  carrying  trade.  In  al- 
most all  legislative  measures  they  have  kept  the  same  principle 
within  their  view  j  and,  where  the  two  objects  have  come  into 
competition,  they  have  merely  adhered  to  their  first  preference, 
and  have  required  out  merchants  to  concede  something  of  the 
interests  of  trade,  in  order  to  advance  and  uphold  the  greater 
interest  of  the  conunon  defence. 

Under  this  system,  thus  qualified  by  the  prudence  of  the  legis- 
lature, both  objects  have  been  happily  accomplished.  Our  navy 
has  been  maintained  and  augmented  in  the  degree  required  by  our 
national  policy ;  and  the  basis  of  our  commerce  has  become  so 
extended,  our  mercantile  capital  so  enlarged,  and  our  shipping  and 
mariners  so  great  and  numerous,  as  effectually  to  counteract  the 
evil  of  a  restrictive  system ;  and,  in  despite  of  the  navigation 
laws,  to  render  any  monopoly  in  the  carrying  trade  difficult,  and 
*   almost  impossible. 

It  is  not  within  the  subject  of  a  legal  work  to  discuss  at  any 
length  the  policy  of  the  law  which  it  professes  to  develope  and 
explain.  But  it  may  be  permitted  to  make  these  observations  in 
answer  to  some  arguments  which  have  been  revived  against  this 
system.  The  interests  of  mere  commerce  are  certainly  best  ad- 
vanced by  a  fidl  and  perfect  liberty  of  trade :  but  national  defence 
is  a  still  greater  interest  than  conmierce  itself.  Something  of  the 
less  object  may,  therefore,  be  wisely  sacrificed  in  fisivour  of  the 
greater ;  and  the  legislature  performs  all  that  can  be  demanded  of 
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it,  when,  in  pursuit  of  a  greater  good,  it  takes  no  more  firom  thq 
Itts  than  is  required  by  the  preference,  and  applies  itself  to  correct 
(as  they  arise)  the  evils  incidental  upon  its  choice. 

n.  Tlie  law  of  shipping  and  navigation,  as  at  present  established.  Origin  and  id- 
seems  only  to  have  commenced  with  the  celebrated  navigation  act  ^^  ^' 
in  the  long  parliament ;  and  those  who  have  written  upon  this  sub- 
ject of  our  law  have  generally  proceeded  from  this  period.  But, 
ufoa  an  examination  of  our  statutes,  it  will  appear  that  some  at 
least  of  the  principles  of  this  act  had  an  earlier  origin.  Our  in- 
sular situation,  indeed,  must  have  always  suggested  two  main  ob- 
jects of  our  policy, — ^a  navy  and  commerce.  Accordingly,  from 
very  early  times,  one  or  other  of  these  interests  has  become  the 
bvourite  object  of  our  kings  and  parliament.  They  have  been 
pursued,  perhaps,  with  less  intelligence,  and  with  less  distinct 
views,  than  in  more  recent  times :  but  it  will  appear  that  they 
have  always  been  seen  and  acknowledged ;  and  that  the  system  of 
preference  and  exclusion  is  not,  therefore,  so  entirely,  as  has  been 
imagined,  the  creature' of  Cromwell  and  his  parliament. 

llie  acknowledged  object  of  all  our  navigation  laws  has  been 
the  muntenance  and  increase  of  the  navy;  and,  in  one  form  or' 
other,  all  the  acts  employ  the  same  means,  the  preference  of  Eng^ 
lish  ships  or  mariners,  in  English  exports  or  imports.  In  the 
earlier  acts  this  preference  is  expressed  in  the  most  full,  simple^ 
and  absolute  terms^  with  little  consideration  of  any  just  conuner- 
dal  prindples ;  and  with  a  very  loose,  general,  and  inaccurate 
description  of  the  subject  matter  of  the  statutes.  As  connnerce 
proceeded,  and  as  the  effects  of  general  prohibitions  became  ma- 
nifest firom  experience,  the  navigation  acts  became  more  qualified 
in  Aeir  prohibitions,  and  more  precise  in  their  description.  A  just 
fistinction  was  taken  between  foreign  merchants  importing  their 
own  goods,  and  acting  as  carriers  for  others.  The  employment 
of  thdr  own  shipping  by  foreigners  was  permitted,  because  it  was 
required  by  commercial  interests,  and  was  the  natural  and  proj^er 
use  of  their  own  means.  But  the  carrying  trad^  by  foreigners  was 
strictly  prohibited,  because  a  maritime  people,  like  ourselves, 
were  in  a  omdition  to  become  our  own  carriers ;  and  because  one 
of  the  national  advantages  of  connnerce  is,  that  it  should  thus 
administer  to  the  general  defence.  The  first  act  of  navigation  was 
the  5th  of  Richard  2.  s.  1.  c.  3.  by  which  it  is  enacted  that  none 
other  than  English  ships  shall  be  employed  in  sending  out  or 
fetdung  home  merchandize,  40  long  as  such  ships  could  be  found 
<*  ntfkierU  number.  The  second  act  of  any  importance  was  the 
iint  of  Henry  7A>  by  which  not  only  the  ships  were  to  be  English, 


^ 


76  Navigation  Law9.  [paw  u 

but  the  mariners  were  required  to  be  so  likewise.  The  third  was 
the  23d  of  Eliz.  c.  7»j  by  which  it  is  enacted  that /or  the  incrttm 
ofmarinerSf  and  maintenance  of  navigation,  our  merchants  should 
employ  only  their  own  fishermen^  and  should  buy  no  salted  fish  in 
foreign  parts.  These  several  acta  were  confirmed  by  others  in 
the  reign  of  James  the  Firsts  and  thus  directly  led  the  way  to  the 
famous  navigation  act^  12  Car.  2.  c.  18. 
'ProgreM,  HI,  It  is.  Indeed,  but  justice  to  ourselves  to  state,  that  our  uavi- 

l^tion  laws,  as  they  now  exist,  have  been  only  gradually  formed 
to  their  present  shape  and  policy ;  and  that^  in  early  times,  their 
object  was  neither  very  clearly  seen,  nor  very  consistently  fol- 
lowed. Our  writers  upon  law  have  indeed  occasionally  fallen  into 
the  same  error  with  the  writers  upon  our  constitution.  TTiey 
have  regarded,  as  belonging  to  one  time,  and  to  one  set  of  men, 
that  which  has  been  the  work  of  generations  and  centuries ;  an^ 
could  we  revive  those  who  are  now  considered  as  the  fathers  of 
our  law  and  constitution,  they  would  doubtless  behold  with  more 
admiration  than  recognition,  what  w«  now  -call  their  origmal  prin- 
ciples, and  their  wise  foresight  for  themselves  and  their  remote 
posterity.  If  we  content  ourselves  with  the  grave  statement  ef 
trutb,  both  as  to  our  law  and  to  our  constitution,- we  shall  allow 
more  to  the  present  time,  and  less  to  our  ancestors.  £very  ag^ 
acting  upon  the  general  principles  of  prudence^  and  according  to 
the  compass  of  its  own  knowledge,  has  provided  for  its  own  im- 
mediate concerns;  has  applied  a  remedy  to  an  actual  or  immi- 
nent evil,  or  adopted  the  most  direct  means  for  the  attainment  of 
an  evident  good.  As  far  as  respects  our  navigation  laws,  this  is, 
perhaps^  all  we  must  allow  to  our  ancestors^  They  have  made 
laws  and  repealed  them,  according  to  the  necessities  of  their  own 
^  times.  But,  as  their  knowledge  was  not  only  much  less  than  that 
of  the  present  times,  and  as  the  political  relations  of  the  king- 
dom,  and  its  commercial  intercourse,  were  so  much  more  limited 
and  simple,  it  is  as  unjust  to  ourselves,  as  absurd  in  its  own  na^ 
ture,  to  refer  to  them  for  the  whole  reason  and  policy  of  a  system 
so  artificial  and  extensive  as  our  present  navigation  law.  The 
subject  matter  of  our  present  maritime  policy,  at  least  the  three 
principal  portions,  our  colonial  and  foreign  commerce,,  the  coasting 
trade,  and  the  fisheries,  are  almost  entirely  of  modern  origin,  and 
all  the  important  regulations,  regarding  them  are  to  be  sou^t  m 
modem  statutes. 

IV.  The  colonial,  or,  as  it  is  more  generally  called  by  our  earlier 
writers^  the  plantation  trade,  received  the  exclusive  cbavactirr 
which  has  since  become  attached  to  iti,  not  so  muck  from  mJ 
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regtrd  of  the  mother  country  to  the  coloniefl^  as  from  the  pe- 
djfiar  drcumstftncefi  of  the  origin  of  such  coloniee.    Such  colonies 
vcce  long  considered  lis  belon^ng  more  immediately  to  the 
mmm  thaa  to  the  people:  hence  the  ciown  deemed  itself  en-- 
tided  %o  any  peculiar  profit  which  could  be  derived  from  them. 
All  the  early  regulations  of  the  colonies  were  made  with  this 
rfkw,  snd  are  directed  to  this  end.    The  colonists  are  commanded 
to  lend  the  whole  of  their  produce  to  England^  '^  that  the  staple  of 
their  commodities  might  be  made  here ;  and  that  his  majesty^ 
ifter  10  great  fm  expense  in  the  plantations^  and  having  so  many 
of  bis  subjects  transported  thither^  might  not  be  defrauded  of 
what  was  Justly  due  for  customs  on  the  goods.  "  {a)    Hie  e^- 
elusive  possession  of  the  colonial  trade  by  the  mother  country 
originated,  therefore,  in  these  views  of  revenue,  and  only  f n  a 
••condary  degree  from  the  supposed  feunily  analogy  of  the  pa- 
rent stale  and  its  remote  settlement.    Hence,  not  in  England 
ovily,  but  in  all  the  old  kingdoms  of  Europe  possessing  plant- 
Mions, the  colonial  system  has  the  same  character;  these  kingdoms    ' 
eBGouzage  the  produce  of  their  colonies  in  preference  to  the  like 
pfoduce  from  other  states,  and,  in  return,  require  that  these  colo- 
ttks  should  send  their  produce  exclusively  to  the  mother  country. 
V.  Such  was  the  establishment,  from  its  very  commencement, 
of  that  branch  of  our  navigation  and  commerce,  which,  frtnn  its 
iBBportanee  both  in  value  and  policy,  has  since  become  distin- 
guished by  llie  name  of  our  colonial  trade  and  system.    Its  ex- 
ch»i^  character,  both  as  to  the  exportation  of  colonial  produce, 
nd  lo  the  importation  of  colonial  supply,  originated  rather  in 
views  of  revenue  than  in  any  object  of  general  policy,  or  any 
interests  of  trade  and  navigation.    Ipi  the  first  settlement  and 
&covery  of  our  plantations  they  were  granted,  governed,  and 
administered,  as  so  many  crown  lands  :  nothing  was  considejed 
hoi  lev^&ue*    A  very  short  experience  proved  their  value  to  the 
lav^jatkn  and  commerce  of  the  country.     At  this  period,  un- 
fertonately  in  some  circumstances,  but  not  without  some  good 
is  oAers,  the  administration  of  the  kingdom  was  in  the  hands 
sf  a  parliament  comprehending  many  able  men ;  whose  ability 
wm  seconded  and  rendered  effectual  by  a  contempt  of  the  Jea- 
baty  and  enmity  of  foreign  powers.    They  saw  the  peculiar 
interesls  ot  the  kingdom  as  an  insular  nation,   and  ^ey  re- 
solved to  pursue  them :  they  began  by  completing  and  securing 
ma  eidnsive  possession  of  our  own  colonial  trade.    They  strictly     , 

(c)  laslntclieiis  to  Sir  W.  Berkeley,  governor  of  Tlrginia,  dated  1039. 
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confined  the  colonists  to  transportation  in  English  bottoms  only; 
and^  that  they  might  secure  the  execution  of  this  law  by  ien-> 
dering  the  transgression  of  it  nearly  impossible,  they  finished  this 
portion  of  their  new  system,  for  such  it  may  be  called,  by  pro- 
hibiting all  foreign  vessels  from  approaching  their  colonial  ports* 

VI.  The  course  of  our  inquiry  now  leads  us  to  the  celebrated 
act  of  navigation  passed  by  the  parliament  in  October  1651 ;  aa 
act  which,  aiming  at  the  increase  of  English  shipping,  and  col- 
lecting all  the  previous  laws  which  had  been  made  firom  the 
earliest  Idmes  with  the  same  purpose,  at  once  established  thai 
system  of  maritime  policy,  which  has  since  imdergone  no  fuither 
change,  than  such  a  consolidation  of  its  enactments  in  the 
statutes  recentiy  passed,  (3  Geo.  4.  cc«  42,  43^  44,  and  45,  now 
constituting  the  actual  navigation  laws  of  the  present  times,)  as 
has  been  found  necessary  to  render  it  better  accommodated  to 
the  state  of  the  world,  and  the  exigencies  of  general  commerce. 
Tlie  first  object  of  this  act  was  to  deprive  the  Dutch  of  thai 
carrying  trade  by  which  they  had  become  the  most  wealthy 
nation  in  Europe.  At  the  period  of  this  act  they  ^ere  the  car- 
riers even  for  the  British  colonies,  and  in  such  a  proportion,  that 
of  forty  vessels  from  the  West  Indies  thirty-eight  are  said  to  hare 
been  Dutch.  The  first  object  of  the  parliament  was  to  terminate 
this  monopoly :  the  second  purpose  was  to  enlarge  the  sphere  of 
employment  for  English  shipping  and  seamen,  by  prohibiting  all 
foreign  nations  from  becoming  the  carriers  for  each  other ;  con- 
fining each  nation  to  the  bringing  of  its  own  produce  only,  and 
thus  (as  half  the  nations  in  Europe  had  no  sufficient  vessels  of 
their  own)  compelling  English  merchants  to  fetch  in  English 
vessels  what  their  foreign  dealers  could  not  transport. 

VII.  In  pursuance  of  these  objects,  the  act  commencea  with  a  re- 
gulation, which  in  terms,  apparentiy  as  equitable  as  comprehensive 
and  efiectual,  at  once  strikes  at  the  root  of  the  evil,  and  establishes 
a  distinction  so  plain,  so  practical,  and  so  sufficient,  that  in  nearly 
two  centuries  nothing  more  has  been  necessary  than  to  maintain 
and  support  it.  It  first  enacts  that  no  goods  or  commodities 
whatever,  of  the  growth,  production,  or  manufacture  of  Asia, 
Africa,  or  America,  or  any  part  thereof,  or  of  any  islands  belong- 
ing to  them,  as  well  English  plantations  as  others,  shall  be  im- 
ported into  England,  Ireland,  or  any  part  of  the  commonwealth, 
in  any  other  ship  or  vessel  ^whatsoever,  but  only  in  such  as  do 
truly,  and  without  fraud,  belong  only  to  the  people  of  this  com- 
monwealth, or  the  plantations  thereof,  as  the  proprietors  or  right 
owners  thereof,  ^id  whereof  the  mariners  and  masters  are  also^  for 
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the  moat  part  of  tfaem^  of  the  people  of  this  commopwealthy  under 
the  penalty  of  the  forfeiture  of  the  goods  and  ship. 

By  the  eSect  of  this  clause,  therefore,  the  whole  import  of  the 
productions  of  three  parts  of  the  world  was  secured  to  English 
ihips.    The  next  clause  is  only  less  extensive  with  respect  to  the 
trade  of  Europe  :  it  enacts  that  no.  goods,  the  growth,  production, 
or  manu£Btctuie,  of  Europe,  shall  be  imported  into  the  common- 
weahh  of  England,  Ireland,  &c.  in  any  ship  or  vessel  whatsoever, 
hut  in  such  as  do  truly,  and  without  iraud,  belong  only  to  the 
people  of  this  commonwealth,  as  the  true  owners  and  proprietors, 
and  in  no  other,  except  only  such  foreign  ships  and  vessels  as  do 
trufy  and  properly  belong  to  the  people  of  that  country,  or  place, 
ofwMch  the  said  goods  are  the  growth,  production,  or  manu- 
facture, or  to  such  ports  where  such  goods  can  only  be,  and  most 
usually  4Ere,J!rst  shipped  for  transportation,  under  the  penalty  of 
the  forfeiture  of  the  goods,  and  also  of  the  ship  in  which  such 
goods  shall  be  so  brought  in  and  imported.    And  no  goods  or 
commodities  which  are  of  foreign  growth,  production,  or  manu- 
fitcture,  and  which  are  to  be  brought  into  this  commonwealth  in 
shipping  belonging  to  the  people   thereof,   shall    be  by  them 
shipped  or  brought  from  any  other  place  or  country,  but  only 
those  of  their  own  growth,  production,  or  manufacture.    As  the 
first  daose,  therefore,  took  the  colonial  trade  from  the  Dutch,  so 
this  second  clause  deprived  them  of  being  the  carriers  of  Europe, 
and  obliged  our  merchants  to  become  themselves  the  carriers  for 
those  nations  who  had  no  shipping  belonging  to  them.    They 
were  compelled,  moreover,  to  fetch  all  such  foreign  commodities 
from  the  place  of  their  growth  or  manufacture,  instead  of,  as 
Utfaerto^  bujring  them  in  Holland,  which,  imder  this  monopoly  of 
fbe  carrying  trade,  was  becoming  another  Tyre  and  Sidon. 

The  act  next  proceeded  to  the  permanent  establishment  of  our 
fisheries,  by  enacting  that  no  cod,  ling,  herring,  pilchard,  or  any 
kind  of  salted  fish,  should  be  imported  into  the  commonwealth, 
or  in  any  of  our  plantations,  but  only  such  as  should  be  caught 
in  vessels  that  truly  belonged  to  the  people  of  this  nation. 

The  fourth  and  last  object  of  the  ordinance  was,  the  coasting  trade, 
vUch  was  rendered  equally  exclusive  to  us  by  a  clause  enacting 
that  no  person  should  load,  or  cause  to  be  loaded,  in  any  bottom, 
thip,  or  vessel  whereof  any  stranger  bom  (not  being  a  denizen,  or 
naturalized),  was  owner,  part  owner,  or  master,  any  fish,  victual, 
ivaies,  or  things,  from  any  port  or  creek  of  this  commonwealth  to 
SDother,  under  the  penalty  of  forfeiture  of  the  goods. 

To  these  principal  clauses  were  added  four  provisoes^  by  which 
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6bme  eertain  emnptions  were  made ;  but  dl^  as  wiOr  \t  tf^  h 
favour  of  English  shipping  only. 

The  first  of  these  clauses  was  in  favour  of  Levant  and  Sast 
India  goods  brought  in  £nglish  shipphig.  By  this  it  was  enacted 
that  the  act  should  not  restrain  the  importation  of  the  commodities 
of  the  Straits^  or  Levant  seas,  laden  in  the  shipping  of  this  natan, 
at  the  usual  ports  or  places  within  the  Straits  or  Levant  seas. 

The  second  was  in  feyour  of  English  ships  bringing  Soulih 
American  goods  or  produce  from  Spain  and  Portugal,  or  goods 
and  commodities  which  came  from,  or  belonged  to,  any  of  the 
plantations  or  dominions  of  either  of  those  nations* 

l^e  third  exempted  the  silk  and  silk  wares  brou^t  by  kid 
from  Italy  on  accoimt  of  English  merchants.  These  might  be 
shipped  in  English  vessels  from  Ostend,  Rotterdam,  &c.,  thft 
owner  in  England  making  oath  before  the  comptrollers  of  die 
customs,  that  the  goods  were  so  bought  for  Ms  account  in  Italy 

The  fourth  exempted  bullion,  and  goods  taken  by  way  of  re» 
prisals,  from  the  operation  of  the  act. 

VIIL  Such  was  this  act^  or  ordinance,  which  is  not  only  the 
ground  work  of  our  present  system,  but  is,  in  all  its  divisions  and 
aubdivisions,  the  complete  frame  of  the  whole  law  of  navigation 
as  now  established. 

For  the  sake  of  a  due  order  in  our  future  enquiries^  and  that  the 
Reader  may  follow  us  with  more  ease,  we  shall  conclude  these  pre- 
linunary  remarks,  by  observing  that  the  whole  substance  and  system 
of  our  navigation  law,  even  as  now  established,  may  be  summarily 
represented  and  comprehended  in  the  following  short  analysis. 

The  object  of  our  navigation  laws  is  the  maintenance  and  ta«> 
crease  of  our  shipping  and  navy,  and  the  employment  of  our  oVa 
mariners.  The  means  by  which  this  object  is  sought  to  be  estab- 
lished are  five  : — 

First,  Excluflion  of  foreigners  from  tiie  carrying  trade  for  eadk 
other,  and  the  consequent  compulsion  upon  the  British  mer- 
chants to  use  British  shippings  in  fetching  the  goods  of  thoil 
nations  which  have  not  themselves  the  means  of  bringing  thent. 

Secondly,  The  exclusive  supply  of  the  consumption  of  this 
country  and  our  islands  in  salted  fish ;  or,  in  other  words.,  tiK^ 
encouragement  of  our  fisheries ;  and  particularly  those  of  Green* 
land  and  Newfoundland. 

Thirdly,  The  exclusive  possession  of  our  colonial  trade. 

Fourthly,  The  exclusive  possession  of  our  coasting  trade. 

Fifthly,  A  system  of  registration,  which  confines  the  privileg6| 
ef  Brittah  trade  to  Britiib  buiH  ships;  and,  by  ascirtainkig  the  actudi 
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•wnershqp  of  vessels^  keeps  them  always  under  the  eye  of  the  law^ 
and  renders  it  impossible  for  foreigners  to  have  such  an  interest 
in  them  as  might  be  prejudicial  to  the  state  ;  and  for  merchants 
or  captains  to  evade  the  several  acts  for  the  preference  and  en- 
coiuagement  of  British  ships. 

IX.  Our  enquiry^  into  the  present  condition  of  our  laws  of  ship- 
{nng  and  navigation  will  be  directed  according  to  this  method. 
The  colonial  trade  is  first  in  order. 

This  trade  is  now  regulated  by  two  statutes  of  the  reign  of  his  Colonial  tnA*. 
majesty  George  the  Fourth ;  that  is^  by  the  3  Geo.  4.  c.  44.  and 
the  3  Geo.  4.  c.  45.  Under  the  operation  of  these  statutes^  the  co- 
lonial trade  of  Great  Britain  is  effectually  divided  into  two  main 
parts.    The  first  of  these  branches  is  the  trade  pf  British  America 
and  the  British  West  Indies  with  Foreign  Atnerica  and  the  Foreign 
West  Indies.    The  second  division  is  the  trade  of  British  America 
and  of  the  British  West  Indies  with  Europe  and  the  other  parts  of 
the  world.   Considering  our  colonial  trade  to  be  composed  of  these 
two  branches^  our  Legislature,  in  the  two  above  mentioned  acts,  has 
enacted  a  series  of  distinct  clauses  for  each ;  which,  being  taken 
U^tber,  constitute  our  actual  colonial  law.    The  object  of  our  old 
colonial  law,  and  particularly  of  the  act  of  12  Car.  2.,  was  to  secure, 
without  any  qualification  whatever,  an  exclusive  and  sole  possession 
of  the  trade  to  our  colonies,  both  as  to  our  supplying  them  with 
fioropean  goods,  and  as  to  our  becoming  the  staple  and  market 
of  their  produce.    The  more  wise  and  discreet  object  of  the  two 
recent  acts  is,  to  qualify  this  monopoly  according  to  the  actual 
exigencies  of  our  colonies,  and  according  tathe  existing  relations 
of  oar  general  commerce^  . 

As  these  two  acts,  as  above  stated,  regard  our  colonial  trade  as 
bring  composed  of  two  parts,  namely,  the  trade  between  ^*  British 
America  and  British  West  Indies  with  Foreign  America  and  Foreign 
West  Indies,"  and  the  trade  between  British  America  and  the 
British  West  Indies  with  Europe  and  other  parts  of  the  globe,  we 
shaD  here,  following  the  same  order,  collect  the  rules  of  each. 

First,  Of  the  trade  between  British  America  and  the  British 
West  Indies,  and  Foreign  America  and  the  Foreign  West  Indies. 
This  trade  is  regulated  and  defined  by  the  3  Geo.  4.  c.  44.,  the 
first  of  the  two  new  acts  which  now  constitute  the  law  of  our  co- 
lonial trade.     Under  this  act,  the  first  rule  of  this  branch  of  our 
tiade  is,  that  all  the  several  ports  and  places,  hereunder  mentioned, 
shall  be  considered  and  regarded  as  free  ports  for  the  trade  and 
<DniiBerce  between   the  British   ^nd  Foreign  West  Indies,  and 
British  and  Foreign  America,  so  far  as  allowed  by  this  act.    ^fliese 
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ports  and  places  are  the  follawing  :--*In  Jamaica,  Kt&gst^,  Stns- 
nah  le  Mer^  Montego  Baf  ^  St.  Lucia,  Antonio,  St.  Ann,  Falmoodi, 
Maria,  and  Morant  Bay.  In  Grenada,  St.  George.  In  Dominica, 
Roseau.  In  Antigua,  St.  John's.  In  Trinidad,  St.  Josspli.  In 
Tobago,  Scarborough.  I|i  Tortola^  Road  Harbour.  In  New  IW- 
vidence,  Nassau.  In  Crooked  Island,  Ktts  Town.  In  St.  Vincent, 
Kingston.  In  Bermuda,  Port  St.  George,  and  Port  Hamikon.  In 
the  Bahamas,  any  port. where  there  is  a  custom-house.  In  Bar- 
badoes,  Bridgetown.  In  New  Brunswick,  St.  John's  and  St  An- 
drew's. In  Nova  Scotia,  Halifax.  In  Canada,  Quebec.  In  New- 
foundland, St.  John's.  In  Demarara,  George  Town.  In  Beibice, 
New  Amsterdam.  In  St.  Lucia,  Castrees.  In  St.  Kitt's,  Batw- 
terre.    In  Nevis,  Charles  Town.    In  Montserrat,  Plymouth. 

The  second  rule  of  tlus  branch  of  our  trade  (between  the  Britiih 
and  Foreign  West  Indies  and  America,)  is,  that  all  the  several  ar- 
ticles and  commodities  hereunder  mentioned  shall  be  considered  and 
regarded  aa  "  enumerated  articles'*  for  importation  ;  that  is  to  say, 
that  whenever  the  term  enumerated  is  employed  in  the  act  or  acts 
regulating  the  importation  trade  between  tiie  British  and  Foreign 
West  Indies  and  America,  such  term  shall  be  understood  with  re- 
ference to  the  act  hereunto  appended :  vix. 

Aaaes,  barley,  beans,  biscuit,  bread,  beaYer  and  all  sorts  of  fnr,  boifiprib, 
calsYancea,  cocoa,  and  cattle,  cochineal,  coin  and  bullion,  cotton  wool; 
drugs  of  all  sorts  i  diamonds,  and  all  precious  stones  i  flax,  fruit,  and  all  fe- 
gelablesi  fustic,  and  all  dyers*  woods;  flour,  grain,  garden  seed,  hay,  h^oif, 
heading-boards,  horses,  hogs,  hides,  and  hoops,  hard  wood  or  mill  timberi 
Indian  com,  indigo,  live  stock,  lumber,  logwood,  mahogany,  masts,  moloi 
neal  cattle,  oats,  peas,  potatoes,  poultry,  pitch;  rye,  rice,  rtayes,  skins,  sluoglflii 
sheep,  tar,  tallow,  tobacco,  turpentine,  timber,  tortoise  shell,  wool,  wbsati 
and  yards. 

The  third  rule  is,  that  all  the  above  enkumerated  goods  may  beist- 
ported  into  any  of  the  above  enumerated  ports  (mentioned  in  rule 
the  first)  from  any  foreign  country  on  the  continent  of  North  or 
South  America,  or  from  any  foreign  island  in  the  West  Indies, 
whether  such  country  or  island  shall  be  under  the  dominion  of  any 
foreign  European  sovereign  or  otherwise ;  such  import  to  be  made 
either  in  British  built  vessels  owned  and  navigated  according  to 
law,  or  in  any  vessel  of  the  built  and  ownership  of  the  place  of 
growth,  produce,  or  manufacture,  whether  of  the  mother  countryi 
or  a  foreign  colony  under  its  dominion ;  or  in  any  British  vessel 
whidi  has  be^i  sold  to  and  become  the  property  of  such  import- 
ing cosntry,  or  its  subjects. 

The  fourth  rule  is,  that  it  shall  be  lawful  to  export  from  all  Ae 
ports  above  enumerated,  and  in  all  the  descriptions  oi  vessels  fdH>ve 
mentioned,  (that  is  to  say,  in  British  built  vesseb  lawfully  owned 
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lod  navigated,  in  foreign  vessels  of  the  place  of  growth  or  manu-  Czport^^cNi. 
bcture,  cnr  in  British  built  vesseb  sold  or  exchanged  to  foreigners) 
all  utideB  whatfever  of  the  growth  or  manufacture  of  any  of  his 
majesty's  dominions ;  and  all  other  artieles,  which  may  have  been 
k^pdly  imparted  into  any  of  the  said  ports  ;  provided  such  article 
(where  exported  in  any  foreign  ship)  shall  be  exported  direct  to 
tbe  ccmntry  or  state  in  America,  or  the  West  Indies,  to  which 
such  vessel  belongs. 

The  ifkh  rule  is,  that  arms  and  naval  stores  cannot  be  so  ex- 
ported, luiless  a  previous  licence  shall  have  been  obtained  from  tlie 
tecretary  of  slate;  and  in  case  any  such  articles  shall  be  shipped 
or  water  home  for  the  purpose  of  such  illegal  exporlatloii,  tiie^ 
same  shall  be  forfeited. 

The  sixtii  rule  is,  that  all  the  enumerated  articles  (the  articles 
eaumeraled  in  rule  seecmd)  which  shall  have  been  legally  imported 
into  ttiy  of  the  enumerated  ports  maybe  re-exported  from  Gone  Br»- 
tidi  West  Indian  or  American  colony  to  another,  in  any  British 
veasds  owned  and  navigated  according  to  law,  or  may  be  so  ex- 
ported to  any  part  of  the  United  Kingdom  in  Europe,  imder  the 
rliles  of  the  12  Car.  2.,  subject  only  to  the  restrictions  of  the  act 
of  20  Geo.  8»,  intituled  ^'  An  act  to  prevent  the  planting  tobacoo 
in  Eiigiaad." 

The  aeventh  and  last  rule  of  this  branch  of  our  colonial  trade  is, 
ttttt  dll  the  above  privileges  of  an  importation  (nearly  free,)  and  of 
an  esportation  or  £etching  from  our  islands  (completely  so,)  is  coit- 
flnod  to  the  vessels  of  such  countries  only  as  give  the  Uke  privileges 
to  British  vesaeb  in  their  ports  in  America  or  the  West  Indies,  and 
ttMsrefinre  may  be  revoked  by  his  majesty  by  an  order  of  council, 
-mhtok  it  shall  a|kpear  that  the  like  privileges  are  discontinued  by 
any  ancfa  foreign  state  or  sovereign. 

X.-  The  above,  therefore,  being  the  rules  of  the  first  branch  of 
o«  oolonial  trade,  that  is,  of  the  trade  between  British  America 
and  the  British  West  Indies,  and  Foreign  America  and  th^  Foreign 
West  Indies,  we  proceed,  secondly,  to  jhe  rules  of  the  second 
brandi  of  this  trade,  namely,  to  the  trade  between  British  Ame- 
rica and  the  British  West  Indies,  and  other  parts  of  the  world. 

XI.  This  trade  is  regulated  by  stat.  3  Geo.  4.  c.  45.,  by  an  ex-  colonial  tnule 
sairaiatioii  and  condensation  of  which  act,  the  existing  rule  of  with  Europe 
this  Wandi  of  our  colonial  system  may  be   collected  and  exhi-  ^  world. 
Mm  as  fellows  :-^The  rule  is,  that  it  is  lawful  to  export  from  any 
of  bis  majesty's  colonies  or  islands  in  America  or  in  the  West 
Indes,  in  any  BritUk  bidtt  vessel  owned  and  navigated  according 
to  Uw^  any  Mrkicles  the  growth,  produce,  or  maiiufiictuxf>  of  any  . 
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w?th  Euro*^  such  colony,  and  any  articles  which  have  been  legally  imported 
and  all  parts  of  into  such  colony,  direct  to  any  foreign  port  in  Europe,  or  in  Afnca, 
the  world.        ^^  ^  Gibraltar,  Malta,  or  its  dependencies,  or  to  Guernsey,  Jersey, 

Aldemey,  or  Sark.  It  is  lawful  to  import  into  the  colonies,  in 
any  British  vessel  o^ned  and  navigated  according  to  law,  from 
any  foreign  port  in  Europe  or  Africa,  or  from  Gibraltar,  Malta, 
Guernsey,  Jersey,  Aldemey^  or  Sark,  all  or  any  of  the  articles 
hereunder  enumerated,  {a) 

Under  our  treaty  of  commerce  with  America,  and  the  actB  of 
parliament  which  have  been  passed  to  give  it  efiect,  nearly  aU  the 
rules,  (applicable  to  the  trade  of  Foreign  America,  and  the  British 
West  Indies,)  were  practically  established,  and  were  acted  upon, 
in  the  trade  between  our  colonies  and  islands,  and  the  United 
States  of  America.    By  this  treaty,  and  the  confirmatory  acts,  it 
is  further  provided  that  America  shall  enjoy  a  colonial  trade'  and 
communication  with  our  East  Indian  settlements ;  that  her  vessels 
shall  be  freely  admitted,  and  hospitably  received,  in  the  principal 
ports  of  the  East  Indies,  and  that  the  citizens  of  the  United  States 
shall  freely  carry  on  trade  between  America  and  the  British  East 
Indies.     It  is  expressly  however  provided,  that  the  vessels  of  the 
United  States  shall  not  carry  any  of  the  commodities  of  the  British 
East  Indies,  except  to  some  port  of  the  United  States,  where  thef 
are  to  be  unladen.     It  is  provided  by  the  same  convention,  and 
the  statutes  passed  to  give  it  effect,  that  the  vessels  of  the  United 
States  shall  not  carry  on  any  coasting  trade  along  the  shore  of  the 
British  territories  in  the  East  Indies,  nor  from  island  to  island; 
though  they  may  tonch  for  refreshment,  but  not  for  commerce,  at 
the  Cape  of  Good  Hope,  the  island  of  St.  Helena,  or  at  any  place 
in  possession  of  Great  Britiun  in  the  African  or  Indian  sea. 

It  will  be  scarcely  necessary  to  repeat  that  the  trade,  as  re- 
gulated by  the  above  treaty,  and  the  confirmatory  acts,  can  only 
be  carried  on  in  ships  built  in  the  countries  of  the  United  States, 
and  whereof  the  master,  and  three-fourths  of  the  mariners,  are 


(a)  Th:se  artirles  are  as  follow . — 
Anchovies,  argol,  alabaster,  aniseed, 
amber,  almonds,  biscuit,  brnudy,  bul- 
lion, brimstone,  boxwood,  beans, 
botargo,  cattle,  currants,  capen,  can- 
tharides,  corn,  cummin  seed,  coral, 
cork,  cinnabar,  cascasop,  caviar,  dates, 
essences,  emery  stone,  flour,  fruits, 
figs,  garden  seeds,  gums,  grain,  honey. 
Jalap,  incense.  Juniper  berries,  Malta 
6tone,  lentiles,  lumber,  manna,  mosaic 
work,  medals,  meal,  musk,  marblc» 


mill  timber,  macaroni,  mules,  nuts, 
oil  of  oliyes,  almonds,  opium,  orris 
root,  ostrich  feathers,  ochres,  orange 
buds,  olires  pickled,  paintings,  prints, 
pozzolana,  precious  stones,  pearls, 
punch,  pumice  stones,  peas,  pannesan 
cheese,  quicksilver,  raisins,  rhobarb, 
rice,  salt,  sausages,  senna,  scammony, 
sarsaparilla,  saffron,  safllower,  shin- 
gles, sponges,  stares,  sheep,  Vermil- 
lion, vermicelli,  whetstones,  wine, 
wood,  hoops. 
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American  subjects.  The  goods  imported  must  likewise  be  of  the 
growth,  produce,  or  manufacture,  of  the  United  States. 
'XII.  It  has  been  before  stated  that  the  two  acts,  which  now  re^ 
gulate  the  two  divisions  of  our  colonial  trade,  namely,  the  trade 
between  our  West  Indies  and  America,  and  the  Foreign  West 
Indies  and  America,  and  the  trade  between  our  West  Indies  and 
America  with  Europe  and  other  parts  of  the  globe,  are  the  3  Geo.  4. 
c.  44*,  and  the  3  Geo.  4.  c.  45.,  and  that  all  the  existing  rules  and 
fegulationfi  of  the  trade  are  comprehended  in  these  statutes.  But 
»  confusion  often  arises  in  practice  under  some  doubts  as  to  the 
repealed  statutes,^  it  may  not  be  without  use  to  collect  under  one 
head  the  tities  of  these  statutes.  The  reader  will  find  them  in  the 
Bulgoined  note,  (a) 

The  Cape  of  Good  Hope  having  been  conquered  by  his  Majesty  Ceded  colonie*. 
in  the  late  war,  was  not  treated  as  a  permanent  acquisition,  but 
was  placed  under  the  special  government  of  the  king ;  and  his 
Miyesty  was  empowered   by  several  acts  of  parliament  to  make 
fc^ulations  touching  the  trade  and  commerce  of  that  settlement ; 
49  Geo.  III.  c.  17*    By  the  first  article  in  the  treaty  with  the  king 
of  the  Netherlands,  this  important  colony  is  ceded  to  the  crown  of 
Great  Britain,  Aug.  13,  1814.    By  the  54  Geo.  III.  c.77.,  the 
diipping  of  wine,  the  produce  of  that  settlement,  is  specially  regu- 
lated.   And  by  order  in  council,  since  confirmed  by  law,  dated 
24th  cyf  September,  1814,  it  is  ordered  that  it  shall  be  lawful, 
ostQ  further  order,  for  all  vessels  belonging  to  the  subjects  of  any 
ooontry  or  state  in  amity  with  his  Majesty,  to  enter  into  the  pojts 
of  the  settlement  of  the  Cape  of  Good  Hope,  and  of  the  territories 
and  dependencies,  for  the  convenience  of  repairs  and  refreshment 
ooly,  in  which  case  a  part  of  the  cargoes  of  such  vessels  may  be 
penaitled  to  be  disposed  of,  for  the  purpose  of  defraying  the  ex- 


(c>  1.  Statutes  repealed  by  the 
8  Geo.  4.  c.  44.,  by  which  the  first 
difiiioQ  of  the  cojonial  trade  is  now 
repilited:  2S  Geo.  3.  c.  6.  28  Geo. 
1  c  38.  99  Geo.  3,  c.  )  6.  29  Geo.  S. 
c  S6.  SO  Geo.  3.  c.  8.  31  Geo.  3. 
c  38.  S3  Geo.  3.  c.  60.  44  Geo.  3. 
c  101.  45  Geo.  3.  c.  57.  40  Geo.  3. 
c  78.  48  Geo.  3.  c  126.  49  Geo.  3. 
c.  £L  62  Geo.  3.  c.  79.  62  Geo.  3. 
c  99.  63  Geo.  3.  c.  37.  63  Geo.  3. 
<.  60.  64  Geo.  3.  c.  48.  67  Geo.  3. 
c  28.  67  Geo.  3.  c.  74.  68  Geo.  3. 
€r  19..  58  Ge<K  3. .  c.  27.  69  Geo.  3. 
r.  18.    69  Geo.  3.  c.  66.     1  Geo.  4. 


e.  12.     iGeo.  4.  c.  32.    *l&2Geo.  4. 
c.  7. 

2.  Statutes  repealed  by  the  3  Geo. 
4.  c.  45.  by  which  the  second  division 
of  the  colonial  trade  is  now  regulat- 
ed :  25  C.  2.  c.  7.,  so  far  as  relates  to 
duties  on  exportation  of  sugar,  to- 
bacco, &c.  from  British  America 
and  British  West  Indies  by  Europe^ 
61  Geo.  3.  c.  97.  52  Geo.  3.  c.  98. 
66  Geo.  3.  c.  29.,  so  far  as  it  relates  to 
the  trade  between  Malta  and  the  Bri- 
tish colonics;  67  Geo.  3.c.  4.  67 Geo. 
3.  c.  89. 


y- 


86  Nanrigutwn  Laws.  [pabti. 

Cededcoio-      peoses  of  suc^  rq^aiTs  or  refreshment;  and  that  it  ahidl  aiaobe 


nifls* 


lawful  for  any  vessels  belonging  to  the  subjects  of  any  country  of 
state  in  4mity  with  his  Majesty,  to  import  into  the  ports  of  the 
Cape  of  Good  Hope,  and  of  the  territories  and  dependencieft,  any 
articles  of  provisions,  with  the  permiasion  of  the  governor  of  tbs 
Cape  of  Good  Hope  first  obtiuned,  by  licencei  ^  writing  under  hU 
signature,  which  licence  he  is  hereby  empowered  to  grant.    And 
it  is  further  ordered  that  goods  the  growth,  produce,  or  manubc- 
ture^  of  the  countries  to  the  eastward  of  the  Cape  of  Good  Hofie^ 
legaUy  imported  into  the  said  settlement,  or  into  the  territories  « 
dependencies  thereof,  may  be  exported  from  the  said  settlement 
fcc  to  the  ports  of  the  United  Kingdom,  subject  to  the  regMlpi^mi 
in  53  Gea.  3.  c.  155.,  or  to  any  places  to  whiclx  a  trade  m  sudi 
articles  is  pcnrmitted  to  be  carried  on,  from  the  said  aetttement^ftc. 
under  the  provisions  of  54  Geo.  III.  c.  34.^  and  eubjeel  tp  the 
regulations  in  the  said  act,  in  British  vessels,  or  in  flueh  vessds 
that  shall  have  been  built  within  the  territmes  belonging  to  the 
East  India  Company,  or  in  the  ports  under  the  immediale  pfotec* 
^on  ol  .the  British  flag  in  the  £a&t  IncKes.~And  that  it  shall  in 
like  manlier  be  lawful  to  export  from  the  said  settlement  of  the 
Cape  of  Good  Hope,  at  its  territories  or  dependencies,  in  BbAA 
vessels,  or  in  such  vessels  that  shall  have  been  built  withfai  the 
territories  belonging  to  the  East  India  Company,  or  in  the  porti 
under  the  immediate  protection  of  the  British  flag  in  the  East 
Indies,  to  any  places  to  which  trade  may  be  lawfidly  earned  oa 
from  the  said  settlement,  or  its  territories  or  dependencies^  any 
articles  of  British  or  European  produce,  or  manu&ctiare,  wiadi 
ahaU  have  been  legally  imported  into  the  said  settJement,  &c.; 
provided,  however,  that  nothing  in  this  order  shall  extend  to  per- 
mit a  trade  in  tea,  between  the  Ci^  of  Good  Hope,  or  its  tem- 
tories,  or  dependencies,  and  the  countries  to  the  eastward  thereof, 
or  from  the  said  settlement,  &e.  to.  the  ports  of  the  United  King- 
dom; nor  to  permit  any  vessel  under  the  burthen  of  350  ton8(tf) 
to  export  from  the  said  settlement,  &c.  to  the  ports  of  the  Dmted 
Kingdom,  any  articles  the  growth,  produce,  or  manufacture,  of 
any  countries  situated  within  the  lin^ts  of  the  East  India  Gomr 
pany's  charter;  and  that  the  trade  and  commerce  to  and  from  the 
said  settlement,  &c.  shall  be  subject  to  sucb  of  the  laws  of  trade 
and  navigation,  and  the  regulations  thereof,  as  would  have  affected 
the  same,  if  this  order  had  not  been  made,  except  as  far  as  such 
laws  are  contrary  to  this  present  order. 

(a)  Repealed  by  the  East  India  Free     c.  80.  |ml.--5ee  likewise  olhef  aee- 
Trade  Consolidatioa  Act,  4  Geo.  4.     tionof  that  aet  as  to  this  trade. 
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The  acts  referred  to  in  this  order  of  oounei)^  renewed  and  qua-  Cedid  colo* 
£fied  as  oopwdon  has  required,  preserve  the  rights  of  the  East 
ladia  Company,  in  &your  of  whose  exclusive  commerce  it  is  pro- 
fkfed,  that  the  Cape  of  Good  Hope  ahpuld  be  construed  to  be 
nithin  the  limits  oi  their  charter,  57  Geo.  3.  c.  95. 

As  i%  is  necessary  in  a  work  professedly  treating  of  the  whole  of 
any  subject,  to  comprehend  aU  the  public  acts  of  the  legislature 
vehtbg  to  such  subject,  we  hare  been  compelled,  in  the  preceding 
pi^es,  to  be  nK>re  fuU  and  minute  than  may  suit  the  occasion  of 
pcfscma  referring  to  them  for  instruction  on  a  particular  point*  The 
learned  reader  will  understand  the  necessity,  and  the  practical 
reader  tiie  utility,  of  this  detail. 

Xin.  Such  is  the  system  of  the  colonial  trade,  founded  upon  Colonial  trade. 
acts  of  pazliament  sweefnng  and  prohibitory  in  the  first  instance,  but 
which  have  gradually  been  relaxed  by  the  changed  condition  of  the 
times,  the  necessities  of  commerce,  the  equitable  claims  of  the 
odlonbtsy  and  the  reasonable  rights  of  foreign  and  independent 
mtkma.  In  every  departure  from  the  colonial  system  which  we 
Iwre  had  occasion  to  mark  in  the  preceding  pages,  it  may  be  ob- 
ed,  that  where  the  legblature  have  been  compelled  by  the 
of  the  tames  to  make  a  deviation  from  a  former  rule, 
they  liave  still  retained  such  rule,  and  the  principle  upon  which 
il  was  built,  constantly  within  their  view:  and  they  have,  in  most 
CBseSy  so  qualified  and  restricted  the  exception  which  they  have 
been  compelled  to  admit,  as  to  restrain  the  liberty  conceded  within 
the  exact  limits  of  the  necessity  of  the  case.  They  have  regarded 
ookmies  as  one  of  the  principal  means  of  maintaining  and 
our  navy  and  shipping;  and,  with  this  purpose,  they 
eaieavoared,  so  long  as  it  was  possible,  to  retain  both  the  import. 
esLporta  to  ourselves,  and  in  our  own  ships.  When  they  were 
to  depart  firom  this  monopoly,  (for  such  it  was)  such 
has  only  been  gradual,  and  never  with  the  total  sacrifice 
cf  the  original  principles.  Thus,  if  foreign  American  or  West 
indaa  ships  have  been  allowed  to  import  articles  of  the  growth 
and  production  of  American  colonies,  under  the  dominion  o(  any 
iomgn  Emopean  state,  it  was  a  concession  only  to  prevent  illicit 
tiade;  and  it  is  prevented  firom  breaking  in  too  much  upon  our 
navigation  system, 'by  requiring  that  all  such  ships  should  be  the 
ships  of  the  country  from  which  tha^goods  are  so  imported,  navi- 
gated by  its  subjects  or  inhabitants;  aii4  that  the  commodities 
ahoold  be  of  the  growth  and  production  of  the  country  from  which 
they  are  sent:  this  is  a  restriction  intended  to  prevent  the  carry- 
it^  kade.    And,  as  it  would  be  a  hardship  upon  such  merchants 
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Coldnial  trade,  and  an  intolerable  impediment  to  commerce,  if,  after  being  allowed 

to  import  such  articles,  they  were  compelled  to  return  in  ballas^ 
such  vessels  are  permitted  to  export  the  produce  of  the  colonies, 
but  they  must  export  them  direct  to  the  country  or  state  in  Ame- 
rica or  the  West  Indies,  to  which  such  vessel  belongs. 
■  Again,  as  the  colonies  want  a  continual  supply  of  lumber,  pro- 
visions, live-stock,  &c.  which  can  only  be  procured  cheaply  from 
the  United  States,  it  has  been  deemed  prudent  to  depart  from  the 
former  rigid  rule;  and  under  the  necessity  of  the  case  to  allow  this 
importation,  but  still  under  the  restriction  that  it  sliall  be  direct 
The  late  acts  indeed  have  given  to  the  United  States  an  importa&t 
privilege,  from  which  the  colonial  policy  of  former  times  extluded 
them.  American  built  vessels,  lawfrdly  navigated,  may  now  import 
certain  goods  direct  to  the  West  Indies,  and  export  colonial  pro* 
duce  in  their  own  bottoms. 

Again,  for  the  sake  of  admitting  the  merchants  of  our  colonies 
into  a  participation  in  the  general  trade  of  the  country,  and  for 
the  sake  of  procuring  a  larger  consumption  of  our  own  manu&c- 
tures,  the  colonies  are  permitted  to  become  a  kind  of  depot  for  the 
supply  of  each  other;  as  every  colony  is  allowed  to  export  to  ano- 
ther, with  some  few  exceptions,  whatever  may  have  been  pre- 
viously imported  into  it  according  to  the  laws.  .  And  the  late  Act, 
3  Geo.  4.  c.  45,  by  permitting  the  colonies  to  carry  on  a  direct 
trade  of  import  and  export  with  Europe  and  Africa^  has  almost 
completed  the  system  of  colonial  emancipation. 

Under  all  the  above  circumstances,  it  is  manifest  that  the  ancie&t 
colonial  system  could  not  have  been  adopted  and  retained  solcmgi 
and  with  the  same  effect,  by  any  other  country  than  Great  Britain, 
whose  capital,  whose  ships,  and  whose  numufactures,  have  long 
existed  in  too  great  an  extent  to  constitute  her  exclusive  supply 
of  such  colonies,  and  such  engrossing  of  their  trade,  an  injurious 
monopoly,  llie  colonial  merchant  and  planter  possessed  as  wide 
a  market,  and  as  numerous  purchasers,  as  their  stock  required: 
their  produce  was  never  too  large  for  the  demand.  The  mother 
country  therefore  enjoyed  the  benefit  of  the  system,  whilst  the 
colonies  did  not  suffer.  Aor  eminent  example  of  the  mischief  of  a 
similar  monopoly,  under  other  circumstances,  may  be  seen  by  the 
relations  of  Spain  and  South  America.  Spain,  ^unable  to  purchase 
a  large  colonial  produce,  and  admitting  no  one  else  to  purcha$e, 
necessarily  impeded  the  growth  of  her  colonies,  by  confining  their 
produce  to  the  stock  only  which  the  mother  country  could  take, 
and  by  purchasing  that  stock  at  the  price  of  those  who  buy  from 
those  who  are  compelled  to  sell.    The  British  empire,,  on  the  otfier 
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hand,  either  consutning  all,  or  being  enabled  to  sell  it  by  an  ex- 
tended commerce  to  other  nations,  at  once  encouraged  the  colo- 
nies, and  advanced  its  own  general  trade. 

XIV.  The  trade  with  Asia,   Africa,  and  America,  not  being  Trade  with 
coloniaL  is  the  next  in  order.  Asia,  Africa, 

-'  ^  ,  ^  and  Amenca, 

In  the  colonial  trade  our  legislature  anciently  proposed  to  itself  not  beiog  co* 
the  two  main  objects;  the  exclusive  possession  of  the  market  of  ^  ' 
its  ccdonies,  and  the  exclusive  carriage  and  transport  of  their  pro- 
duce and  suppL)[  in  British  shipping.  In  the  trade  with  Asia, 
Africa,  and  America,  if^ot  being  colonial,  the  simple  object  was  the 
eDoouragement  of  British  shipping,  and  the  abridgment  or  sup- 
pression of  the  Dutch  parrying  trade;  and,  that  our  navigation 
interests  might  have  the  full  advantage  of  the  large  share  of  our 
merchants  in  this  trade,  the  first  attention  of  the  legislature  was 
directed  to  the  two  important  provisions ;  first,  that  this  branch  of 
our  trade  should  be  carried  on  in  English  ships;  and,  secondly, 
that  such  voyages  and  such  trade  should  be  directly  with  those 
ooimtries. 

Upon  the  principle  of  necessity  however  thrown  silk,  Jesuits  bark, 
sarsaparilla,  balsam  of  Peru,^  raw  silk,  mohair,  cochineal,  &c.  were 
very  early  excepted  Arom  the  rigid  rules  of  the  Navigation  Act,  and 
seraal  statutes  were  passed  to  allow  of  other  exceptions.  All  of 
these  statutes  are  repealed  by  the  3  Geo.  4.  c.  42.,  and  the  enact- 
ments of  each,  which  it  has  been  deemed  proper  to  retain,  embo- 
(fied  in  one  act,  (the  3  Geo.  4.  c.  43.)  which  now,  therefore,  con- 
stitutes the  actual  condition  of  this  division  of  our  general  com- 
merce. 

XV-  This  statute  (now  the  law  of  our  commerce)  commences  ^  ^^'  *•  «•  ^ 
by  a  brief  recital,  that  whereas  the  strength  and  safety  of  the 
Idogdom  depend  greatly  upon  a  due  observance  of  the  law  esta- 
Uished  in  tibe  12  Car.  2^  c.  18.,  and  whereas  such  act  has  been 
rendered  complicated  by  the  many  other  acts  passed  to  extend, 
rettrain,  amend,  or  qualify  it,  it  has  become  expedient  ^^  that 
such  of  the  provisions  contained  therein  as  relate  to  the  countries 
from  whence^  and  the  ships  in  which^  goods  and  merchandise  shall 
be  imported  into  the  United  Kingdom,  should  be  revised  and 
amended,  and  together  with  other  regulations  be  re-enacted  and 
dedared,  so  that  the  said  law  might  be  simplified  and  rendered 
more  certain." 

XVI.  The  statute  then  proceeds  to  establish  the  following  rules 
for  regulating  this  branch  of  our  trade,  i.  All  goods  and  mer- 
chandise, the  growth  or  manufacture  of  Asia,  Africa,  or  America, 
may  be  imported  into  the  United  Kingdom  from  any  place  what- 
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01^/  ki  Britidh  buflt  MpB,  registered  Md  iMVlgntefl  aeoofdti^  to 
law^  and .  in  British-built  riiips  ooly,  except  a«  iMveondef  nni- 
tioned.     ii.  Where  such  goods,  being  the  growth  or  manufEMStiiR 
of  Asia,  Africa^  and  America,  shall  be  imported  into  the  United 
Kingdom,  from  any  port  in  Europe,  they  shall  be  warehomed  far 
exportation  only,  except  in  the  cases  hereunder  mentioned,  iii.  AU 
goods,  the  growth  of  Speni^  Independent  America,  may  be  in- . 
ported  either  from  the  place  of  their  growth,  or  from  the  ubuI 
shipping  port,  in  ressels  of  the  built  of  such  place  or  port,  owned 
and  navigated  aecording  to  law.    it.  All  goods,  the  growth  of 
Spimish  Royal  America,  may  be  imported  in  any  Spanish  ddp 
owned  and  navigated  according  to  Jaw.    t.  But  these  privikftt 
are  not  to  extend  to  admit  the  importation  into  the  United 
Kingdom  of  any  such  goods,  except  only  firom  such  ooonliki 
where  British  vessels  shall  be  entitled  to  equal  privileges,    vi.  Al 
goods,  the  growth,  &c.  of  the  dominions  of  the  Grand  SdgnMr, 
may  be  imported  into  the  United  Kingdom  in  British^built  ves* 
sels,  owned  and  navigated  according  to  law,  or  in  vessels  of  fte 
built  of  the  place  of  growth,  or  in  vesselsof  the  built  ol  the  xmti 
port  of  shipment,    vii.  Raw  silk,  and  mohidr  yam,  of  the  grawA 
of  Asia,  or  Turkey  in  Europe,  may  be  exported  to  the  United 
Kingdom  from  any  ports  or  places  in  the  Levant  seas,  within  the 
Turkish  dominions,  or  from  Malta  or  Gibraltar.  And  all  goods,  the 
growth,  &c.  of  the  dominions  of  the  Emperor  of  Morocco,  whkh 
shall  have  been  imported  legally  and  directly  into  Gibraltar,  may 
be  imported  thence  into  the  United  Kingdom  in  British-built  ves- 
sels only,  owned  and  navigated  according  to  law.    viii,  Malta  and 
its  dependencies  shall  be  deemed  to  be  in  £arope.    ix.  The 
8  Greo.  4.  c.  4B.  is  not  to  be  construed* as  affecting  the  AmericAii 
trade  acts  and  treaty.    The  Portuguese  trade  acts.     The  East 
India  Company's  rights  under  their  charter,  or  undex*  the  US  Geo.  9b 
c.  155.,  or  57  Geo.  3.  c.  96.    The  Cape  of  Good  Hope  acts ;  tA. 
4&  Geo.  3.  c.  17.9  and  57  Geo.  3.  c.  1,  5.    The  acts  passed  to  pfo* 
tect  the  British  cod  and  herring  fishery ;  viz,  15  Car.  2.  e.  7«  ^'  I^* 
18  Car.  2.  c.  2.  s.  2.    10  &  11  WiU.  3.  c.  24.  s.  13, 14.,  and  1  Geo. 
1.  Stat.  2.  c.  IS.  s.  1, 2. 

Such  are  the  rules  which  now  regulate  this  divilnon  of  our  trade. 

XVII.  As  the  institution  of  the  great  chartered  companies,  the 
East  India  Company  and  others,  falls  under  this  division  of  oin 
subject,  it  is  now  necessary  briefly  to  consider  them. 

The  first,  of  these  companies  in  commercial  and  political  im- 
portance b  the  East  India  Company.  By  a  course  of  tfaingB  whidi 
eaold  not  have  been  foreseen  at  the  time  of  the  oompany'«  firstin^ 
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iliMkm^  it  bat  beeoine  one  of  the  most  €xtrwtimtay  corpoMite  Fast  itkHU 
Miea  in  Europe ;  hariog  gmdtudly  ascraided  from  the  character  of  ^^^*^^' 
a  mere  meraoitile  factory  to  that  of  a  sovereiga  administrator  of 
one  of  the  most  extensive  and  populous  empires  in  the  world. 
Having  ccmquered  the  neighbouring  powers^  in  a  great  pairl^  by  its 
own  resources,  and  akoiost  entirely  at  its  own  expense,  the  cotn- 
pay  has  acquired  many  of  the  territories,  and  the  property  of  the 
rereBoes  of  the  native  princes ;  and  thus,  in  addition  to  its  mer- 
eintife  character,  it  unites  that  of  an  empire  in  an  empire,  and  ef- 
fectually compels  the  mother  country  to  acknowledge  it  in  its 
double  character,  that  at  a  commercial  fiictory,  and,  as  it  weie,  a 
dependent  and  tributary  government,  respons9>le  to  the  sovereign 
and  state,  so  far  as  respects  control;  but  having  a  properly^  as  it 
me,  and  dominion,  in  the  territories  under  its  charter. 

Queen  EUzabeth,  by  charter  in  1600^  established  the  fifM  kk'- 

torfoiBted  company  for  this  trade.     They  afterwards  ai^uared 

the  name  of  the  East  India  Craipany,  or  ^^  united  Company  of 

mercAmts  of  JBingland  trading  to  the  East  IndiesJ"    By  the  9 

and  10  WilL  3.  c.  4.  a  new  company  was  formed,  whose  rights 

were  more  explicitly  defined,  and  the  limits  of  their  monopoly  more 

aocuxmtely  adjusted.    They  are  empowered  freely  to  traffic,  and 

use  the  trade  of  merchandise,  in  such  places,  and  by  such  ways 

and  passages,  as  are  already  frequented,  found  out,  and  discovered 

or  which  shall  hereafter  be  found  out  or  discovered^  and  as  they 

shall  esteem  and  take  to  be  fittest  and  best  for  them,  ^'  into  and 

from  the  East  Indies,  in  the  countries  and  parts  of  Asia  and 

Africa^  and  into  and  firom  the  islands,  ports,  havens,  cities,  creeka, 

towns,  and  places,  of  Asia,  Africa,  and  America,  or  any  of  iixem, 

beyond  the  Cape  of  Good  Hope  to  the  Straights  of  Magelho^ 

where  any  trade  or  traffic  of  merchandise  is  or  may  be  used-  or 

had ;  and  to  and  from  every  of  them."    By  section  81  tfab  trade 

is  confined  solely  to  the  East  India  Company ;  and  others  trading 

in  vioktion  of  their  exclusive  rights  are  to  incur  the  forfieiture  of 

their  vessels  and  goods.    This  act  reserved  a  power  for  deter- 

■imng  their  charter  after  September  I7II,  on  giving  due  notice, 

and  on  payment  of  the  loan  which  the  public  owed  die  company* 

The  dd  East  India  Company,  established  by  Queen  Eliaabetfa, 

and  the  new  company  incorporated  by  the  statute  of  Will.  III., 

sAorwaids  formed  an  tmion,  which  was  confirmed  by  6  Ann*  e. 

17*    In  I7O8  the  company  obtained  an  extension  of  theb  term 

ia  tte  exclusive  trade  for  fifteen  years :  this  was  a  purchase,  and. 

Ae  eonflidoralion  was  a  loan  to  the  government.    By  the  stat.  of 

10  Aan.  c.  27^  aU  the  provisoes  and  powers  of  ibiuer  adjs  of 
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EMt  India        parliament  for  determining  their  trade  and  corporation  were  re-* 

pealed ;  and  a  power  was  reserved  to  the  public  to  redeem  the 
debt  due  to  the  company  at  any  time  after  September,  1733. 
The  Stat,  of  3  Geo.  2.  c.  14.  continued  to  them  their  excluuTe 
trade  till  1766,  for  which  they  gave  to  the  public  a  premium. of 
200,000/.  By  VJ  Geo.  2.  c.  17.  they  obtained  a  further  term  of 
fourteen  years,  for  which  they  made  a  loan  to  the  government  of 
one  million  at  three  per  cent.  The  next  stat.  is  the  .21  Geo.  3. 
c.  65.  which  granted  to  the  company,  for  a  further  term,  a  sole 
and  exclusive  trade  to  the  East  Indies,  lliis  act  provided,  that 
all  vessels  belonging  to  the  company,  whether  built  or  purchaaed 
by  them,  should  be  deemed  British  ships  within  the  meaning  of 
the  Navigation  Act.  The  term  granted  by  this  act  was  deter- 
minable in  1794.  The  24  Geo.  2.  c.  25.,  and  33  Geo.  3.  c.  52. 
fure  the  next  in  order.  By  these  acts,  which  effected  an  im- 
portant change  in  the  constitation  of  the  company,  and  brought 
it  immediately  under  the  supervision  and  controul  of  parliament^ 
the  territorial  acquisitions,  with  their  revenues,  are  continued  in 
the  company ;  but  his  Majesty  is  empowered  to  appoint  com- 
missioners for  the  affiiirs  of  India,  who  are  invested  with  au- 
thority to  superintend,  direct^  and  control  all  acts,  operations,  and 
concerns,  which  relate  to  the  civil  and  military  government  of 
India.  The  several  functions  of  the  board  of  control  are  .de- 
clared and  marked  out.  The  government  of  presidencies  is  vested 
in  the  governor-general  and  the  counsel  of  the  presidency ;  and 
all  vacancies  in  the  office  of  the  governors  or  council  are  to  be 
filled  up  by  the  directors.  The  powers  of  these  officers  in  their 
several  departments  are  defined  :  and  an  authority  is  reserved  to 
the  Court  of  directors  to  suspend  the  powers  of  the  governor- 
general,  with  the  approbation  of  the  board  of  commissioners.  An 
exclusive  trade  is  then  vested  in  the  company,  according  to  the 
limits  mentioned  in  the  act  of  9  and  10  Will.  3.,  with  the  pro- 
viso '^  that  at  any  time,  upon  three  years'  notice  to  be  given  by 
■parliament,  after  the  1st  of  March,  1811,  upon  the  expiration 
,  of  the  said  three  years,  and  upon  payment  made  to  the  com- 
.pany  of  any  sum  or  sums,  which,  under  the  provisions  .of  any 
acts  of  this  present  session  of  parliament,  shall,  or  may,  upon 
the  expiration  of  the  said  three  years,  become  payable  to  the 
said  company  by  the  public,  according  to  the  true  intent  and 
meaning  of  such  act,  then  and  from  thenceforth,  and  not  before 
or  sooner,  the^  said  right,  title,;  and  interest,  of  the  said  com- 
pany, to  the  whole,  sole,  and  exclusive  trade  tp  the  East  Indie% 
and  pacts  aforesiud,  shall,  cease   and  determine."  .   It. is  pro* 
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vided.  however;  by  this  act,  (33  Geo.  3.  c.  62. )  that  the  sailing  East  India 
of  ships  upon  the  southern  whale  fishery,  under  the  provisions  of  ^'"P"^' 
26  Geo.  3.  c.  50.,  and  28  Geo.  3.  c.  20.,  into  the  Pacific  ocean, 
by  Cape  Horn,  should  not  be  deemed  an  infraction  of  the  privileges 
of  the  company.  This  act  farther  provides  that,  during  the  ex- 
chsive  trade  of  the  company,  it  shall  be  lawful  for  British  sub-, 
jects,  resident  in  the  king's  dominion,  to  export,  on  board  the  ^ 

ships  of  the  company,  goods,  wares,   and  merchandise,  of  the 
growth,  produce,  and  manufacture,  of  these  dominions,  to  any  of 
the  ports  and  places  in  the  East  Indies,  usually  visited  by  theif 
ships ;  and  that,  in  like  manner,  it  shall  be  lawful  for  any  of  his 
Majesty's  subjects  in  the   civil  service  in  India,  to  consign  on 
board  the  ships  of  the  Company,  or  in  vessels  freighted  by  them, 
bound  to  Great  Britain,  such  goods,  wares,  and  merchandise,  as 
may  be  lawfully  imported.    None  but  the  company,  or  persons 
acting  under  their  licence,  are  to  be  su£R&red  to  export  or  im^ 
port  military  stores,  pitch,  tar,  or  copper,  or  to  import  into  Great 
Britain  India  calicoes,  dimities,  muslins,  or  piece  goods.     It  is 
further  provided  that,   in   case  the  company  shall  not  purchase 
every  year  1,500  tons  of  British  copper,  for  the  purpose  of  ex<» 
portation  to  some  place  within  the  limits  t)f  their  charter,  the 
proprietors  or  holders  of  British  copper,  resident  in  this  country, 
may  export  that  quantity^  in  ships  to  be  provided  by  the  com- 
pany, to  any  port  or  place  they  think  proper  in  the  East  Indies. 
The  act  further  regulates  the  manner  of  its  exportation,  and  the 
charge  of  freight.    And,  provided  a  sufficient  quantity  of  cali- 
coes, &c.  are  not  imported  by  the  company  for  the  consumption 
of  the  British  market,  the  board  of  controul  are  authorised  to 
Ucense  individuals  to  import  such  goods  in  the  companjr's  ships, 
under  such  limitations  and  restrictions  as  the  board  shall  think 
neces3ar}\     The  act  then  proceeds  to  several  regulations  for  the 
benefit  of  individuals  engaged  in  the  private  trade. 

In  order  to  prevent  unlawful  trading,  it  is  then  enacted  that,  if  any 
of  his  Majesty's  subjects  of  Great  Britain,  &c.  or  of  the  colonies, 
idands,  or  plantations  in  America,  or  the  West  Indies,  other  than 
such  as  by  the  said  united  company  shall  be  licensed,  or  other- 
trise  thereimto  lawfully  authorised,  shall,  at  any  time  or  times, 
before  such  determination  of  the  company's  whole  and  sole  trade, 
as  is  hereinbefore  limited,  directly  or  indirectly,  sail  to,  visit, 
haunt,  frequent,  trade,  traffic,  and  adventure  to,  in,  or  from  the 
said  East  Indies,  or  other  parts  hereinbefore  mentioned,  contrary 
to  the  limitationa,  &c«  of  this  act,  they  shall  incur  the  forfeiture 
of  ship  or  vessel,  &c«  and  also  all  the  goods  and  merchandise 'laden 


M  NavigiUim  LaM.  \fk^T  h 

KMt  in^u        thereupon,  and  all  the  proceeds  and  ei&ctg  of  Buch  goods  wd 
Company.         merchandise,  and  double  th«  value  thereof ;  one-fourth  part  d 

such  forfeiture  to  the  person  who  shall  seize  and  inform,  and  to 
for  the  same ;  the  other  thr^e-fourth  parts  to  the  use  of  the 
united  company,  they  defraying  the  charge  of  the  prosenitios. 
Persons  going  to  India,  without  the  licence  of  the  company,  are 
to  be  deemed  unlawful  traders,  and  may  be  arrested  and  sent 
bsick  to  England. 
Free  trade  Upon  these  atatutefl,  the  24  Geo.  3.,  and  33  Geo.  8«,  the  rigfati 

53  G.  3.  €.  155.  ^  ^  company  subsisted  until  the  53  Geo.  3.  c.  155.,  whic^  it 

the  next  and  most  important  act.  This  act  has  partially  repealed' 
the  monopoly  of  the  company,  and  thrown  open  to  the  Biitiih 
merchant  the  trade  of  the  East.  This  act  oontinues  under  the 
government  of  the  ccnnpany,  for  a  further  term,  the  territorial 
acquisitions  in  India,  widi  the  late  acquisitions  on  the  contbeat 
of  Asia,  and  in  the  islands  north  of  the  Equator  t  it  confirms  to 
them  the  sole  and  exclusive  trading  with  China^  and  the  sok 
and  exclusire  right  of  trading  and  trafficking  in  tka,  ^*  in,  to,  sod 
bom,  all  islands,  ports,  havens,  coasts,  cities,  towns,  and  piacea, 
between  the  Cape  of  Qood  Hope  and  the  Straights  of  MageUsa." 
But  tbia,  as  well  as  aU  other  exclusive  trade,  is  to  cease  on  the 
expiration  of  three  yeara'  notice  hy  parliament,  any  time  after  the 
10th  of  April  1831,  and  upon  the  disduirge  of  the  public  debt 
owing  to  the  company.  There  is,  howevex^  the  same  saring 
dause  as  m  the  statute  of  9  and  10  Will.  3.,  and  33  Geo.  3.  by 
^  which,  after  such  determination  of  their  charter,  the  company  it 

etill  to  continue  incorporated,  and  to  ei^y  the  right  of  trsiding  is 
common  with  others.  It  then  provides  that,  i^r  April  1814^ 
any  of  his  Majesty's  subjects  may  trade  to  and  from  the  United 
Kingdom ;  and  from  iKnd  to  ports  and  places  in  the  company's 
present  limits,  except  China,  in  ships  navigated  according  to  law- 
But  the  company  are  alone  permitted  to  export  military  stores  ts 
certain  places* 

By  this  act,  all  ships  engaged  in  the  private  trade  wcm  ordered 
to  clear  out  from  some. port  in  the  United  Kingdom;  and  all  goods 
imported  in  private  vessels  to  be  brought  to  some  port  in  the 
UnitM  Kingdom,  which  shall  have  been  declared  fit  and  proper  for 
tile  deposit  of  their  goods  and  merchandise  by  order  of  council,  (a) 
Such  ridps  were  directed,  by  this  act,  not  to  go  within  c^tain 

(a)  By  orders  of  council  of  the  December  \8l A I'RnXhFsbruMrylSMi 
following  dates,  the  ports  under-  Greenock  and  Port  Glasgow,  MerA 
SBcntioned  bnve  been  declnred  fit  and      1815  ;  Bristol,  JtigtM  1S17. 
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limHi  in  India,  withoat  lieence  from  tilie  directors :  nor  to  any  £art  inaia 

Five  TVadc 

^BOM  except  to  some  one  of  the  principal  settlements,  viz.  Fort 
WiOiain,  F(Hrt  St.  George,  Bombay,  and  Prince  of  Wales's  Island, 
vithoat  a  special  licence.    The  directors  were,  however,  required 
to  give  licence  to  the  private  vessels  to  enter  the  principal  settle- 
Bients  in  India :  but  special  licences  were  required  for  the  continent 
of  Asia,  between  the  Indus  and  the  town  of  Malacca,  or  the  islands 
north  of  the  Equator,  or  Bencoolen.    These  licences  were  left  to 
the  dbcrction  of  the  directors,  subject  to  the  controul  of  the  boaird 
of  commissioners,  who,  if  they  think  fit  to  direct  the  company  to 
iMme  any  lio^ices  for  this  trade,  which  the  court  of  directors  have 
dedined  to  issue  without  such  direction,  axe  to  record  their  rea- 
sons, and  the  spedal  drcmnstances  of  the  case.    It  was  provided, 
moTBover,  by  this  act,  that  no  ship  under  three  hundred  and  fifty 
tons  should  clear  out,  or  be  pennitted  to  trade,  within  the  limits  of 
the  company's  charter. 

The  acts  for  permitting  and  regulating  the  free  trade  to  the  East  Conaolidation 
In^Bea,  subsequent  to  the  53  Geo.  3.  c.  156.  having  become  too  hudi^fno 
numerous  and  complicate,  it  was  judged  necessary  in  this  branch  ^^"^^I^ 
of  commerce,  as  in  the  system  of  the  navigation  laws  in  general, 
to  consult  the  convemence  of  merchants,  and  to  consolidate,  en* 
laige,  amend,  and  re-enact  their  principal  provisions.  The  4  Geo.  4. 
e«80.  was  passed  for  this  purpose.    This  act  repeals  the  53  Geo.3. 
c  92.  the  54  Geo.  3.  c.  34.  55  Geo.  8.  c.  116.  57  Geo.  3.  c.  36. 
1  &  2  Geo.  4.  c.  65.  and  so  much  of  53  Geo.  3.  c.  155.  as  authorises 
the  carrying  on  trade  within  the  limits  of  the  companjr's  charter. 
It  first  enacts  that  a  free  trade  may  be  carried  on  in  British  vessels 
witfa  all  places,  except  China,  within  the  East  India  Company's 
charter,  and  that  the  company  may  carry  on  all  such  trade  which 
his  Majesty's  other  subjects  may  carry  on.    But,  the  act  does  not 
permit  any  trade  without  the  limits  of  the  company's  charter, 
wUch  cannot  now  be  legally  carried  on.    Military  stores  are  not 
to  be  carried  without  a  special  licence;  and  no  vessels  are  to  pro- 
ceed to  any  port  between  the  Indus  and  Malacca,  until  admitted 
to  entry  at  one  of  the  principal  settlements  in  India.    If  the  court 
of  directors  should  not  comply  with  applications  for  leave  to  go  to 
minor  ports,  the  same  are  directed  to  be  referred  to  the  commis- 
noners  for  tiie  affidrs  of  India.    Additional  ports  or  places  between 
the  Indus  and  town  of  Malacca,  &c.  are  to  be  ccmsidered  as  prin- 
^al  settlements  of  the  company  for  this  act.    But  this  act  does 
not  permit  f|ny  trade  with  Chifw,  or  in  tea*    The  goods^  conveyed 
by  this  trade,  are  only  to  be  imported  into  ports  having  warehouses 
or  doclcsj  and  ships  engaged  in  the  Soutiiem  Whale  nshMriss  are 
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Eaai  India        to  be  subject  to  the  restrictions  of  this  act  only.    Goods  imported 
ompMy.        j^^  Malta  or  Gibraltar  may.  be  re-exported.    This  act  does  not 
aiFect  the  powers  vested  in  his  Majesty,  with  regard  to  the  Cs^ 
of  Good  Hope  and  the  Mauritius.  1  Geo.  4.  c.  11.    Nor  does  it 
aflect  certain  acts,  54  Geo.  3.  c.  36.  54  Geo.  3.  c.  103.  55  Geo.  3. 
c.  10.    59  Geo.  3.  c.  33.  59  Geo.  3.  c.  52.  1  &  2  Geo.  4.  c.  106. 
Nor  does  it  repeal  certain  provisions  of  53  Geo.  3.  c.  155.  as  to  the 
resort  of  persons  to  India;  nor  affect  the  legislative  provisions  for 
preventing  clandestine  trade,  33  Geo.  3.  c.  62,  53  Geo.  3.  c.  155. 
Such  are  the  general  rules  for  regulating  the  private  trade  with 
the  East  Indies.  This  trade  is  no  longer  confined  to  ships  of  a  cer- 
tain tonnage,  as  by  the  53  Geo.  3.  c.  155.  but  is  now  permitted  to  be 
carried  on  in  a  more  large  and  liberal  manner  than  under  that  act 
In  order  that  the  forms  of  the  registry  acts  may  be  observed  in 
.the  £ast  Indies,  the  55  Geo.  3.  c.  116.  empowers  a  collector  of 
duties,  or  senior  merchant,  of  six  years'  standing,  in  ports  in  which 
there  is  no  collector  or  comptroller  of  customs,  to  register  and 
grant  certificates  of  the  registry,  of  all  vessels  built  in  the  terri- 
tories under  the  government  of  the  £ast  India  company;  and  all 
such  vessels,  when  so  registered,  are  to  be  deemed  British  buiit. 
But  no  vessel,  registered  under  the  authority  of  the  act,  is  entitled 
to  the  privileges  of  a  British  built  ship,  in  any  voyages  or  trade 
.beyond  the  limits  of  the  company's  charter;  except  such  .as  are 
specified  in  the  53  Geo.  3.  c.  155.,  and  54  Geo.  3.  c.  34. 

It  is  further  provided  that  no  Asiatic  sailors,  Lascars,  &c.  shall 
.be  deemed  to  be  British  sailors,  seamen,  or  mariners,  within  the 
intent  and  meaning  of  the  act  of  the  34  Geo.  3.  But,  in  case 
British  seamen  cannot  be  procured  in  the  East  Indies,  the  governor 
of  any  colony,  island,  or  territory,  may  license  a  vessel  to  sail  with 
a  less  proportion  of  British  seamen  than  is  required  by  law :  but 
such  vessel,  upon  her  voyage  back  from  the  United  Kingdom,  must 
have  the  full  and  proper  proportion  of  seven  British  seainen  to 
every  hundred  tons  y  but  vessels  trading  within  the  limits  of  the 
company's  charter,  including  the  Cape  of  Good  Hope,  may  be 
manned  and  navigiited  wholly,  or  in  any  proportion,  with  Asiatic 
sailors,  or  Lascars,  (a) 

It  has  been  generally  understood  that  certain  provisions  of  the 
navigation  acts  did  not  apply  to  the  East  Indies :  some  doubts 
however  existing,  the  57  Geo.  3.  c.  95.  was  passed,  which  declares, 

(a)  But  see  4  Geo.  4.  c.  80.  sections     mariners  within  the  meaning  ofS4 
-90,  ei,  9S.  as  U>  Lascars  and  natives      G.  3.  c.  08. 
jQf  IjMih  who  are  x^%  .^  >e  deemed 
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(hflt  nothing  contidned  in  the  navigation  acts,  or  in  any  other  aet^  ^"'^  ^^^^ 
paseed  for  the  like  purposes,  shall  extend  to,  or  in  any  way  affect, 
the  importation  or  exportation  of  any  goods  by  the  East  India 
company,  or  by  any  other  of  his  Majesty's  subjects,  in  British 
T^stered  vessels,  navigated  according  to  law;  or  in  vessels  regis- 
tered and  trading  upder  the  provisions  of  55  Geo.  3.  c.  1 16.    It  is 
fikewise  made  lawful  to  import  into  any  island  or  territory,  within 
the  limits  of  the  company's  charter,  not  being  under  their  govern- 
ment, in  the  vessels  of  any  state,  not  being  an  European  state^  in 
amity  with  England,  and  lying  within  the  said  limits,  any  articles 
of  the  growA,  produce,  and  manufacture  of  any  such  state ;  and  to 
exfort  from  thence,  in  any  such  vessel,  goods  which  have  been 
legsUj  imported. 

Such  are  the  conunercial  privileges  of  the  East  India  company^ 
whichy  since  the  opening  of  their  trade  by  the  53  Geo.  3.,  has  as- 
somed  a  different  character. 

Their  temporary  rights  are — 1.  The  exclusive  trade  to  Chinay 
and  the  trade  in  tea;  with  such  authority  of  regulations  as  respect 
the  bee  trade  to  India  as  are  given  them  by  the  late  act. — 2.  The 
administration  of  the  government  and  revenues  df  their  tenitorie^ 
in  India,  subject  however  to  the  controul  of  commissioners,  apr 
pointed  by  the  executive  authority  at  home.  Their  rights  in  per- 
petuity are,  to  be  a  body  politic  and  corporate,  with  perpetual 
succession,  and  a  joint  stock  for  ever;  notwithstanding  their  ex^ 
dusive  trade  may  be  determined  by  parliament. 

Although  their  commercial  privileges  and  power  of  administer^ 
ing  the  resources  and  government  of  India  should  be  determined 
by  the  legislature,  they  would^  nevertheless,  still  remain  an  incor- 
porated company  in  perpetuity,  with  the  exclusive  property  of 
Calcutta,  Fort  William,  Madras,  and  Fort  St.  George,  Bombay, 
Bencoolen,  and  other  smaller  settlements  in  India,  as  factories 
Bcquired  or  purchased  by  their  own  resources.    The  legislature, 
therefore,  acting  upon  just  principles,  will  be  competent  only  to 
deprive  them  of  all  exclusive  trade;  and  to  take  into  its  own  hands, 
or  into  those  of  the  crown,  the  government  and  collection  of  the 
levenoe  in  India. 

It  is  not  within  the  limits  of  a  work  of  this  nature  to  enter  into 
die  political  reasons  for  the  several  statutes  of  which  it  treats,  any 
Anther  than  as  the  intention  of  the  legislature  is  apparent  on  the 
hte  of  the  acts.  It  is  sufficient,  therefore,  to  observe  of  the  board 
of  oontroul,  first  established  by  24  Geo.  3.  c.  25.,  that  its  main  pur- 
pose was  to  maintain  the  sovereignty  of  the  crown  and  parliament 
over  a  territory  which  had  gradually  enlarged  itself  from  a  factory 
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^  ^  {hto  an  Empire.  The  bodrd  of  corftrout,  ttierefoi^,  inSf  heniita 
^^  ^'  possess  these  three  principal  tiiiictlofii^ : — 1.  TiM  (it  coiliiectiii|( 
India  with  the  government  at  home  as  an  intiegral  pari  of  the 
general  empire. — ^3.  That  of  superihtendtng'  the  conduct  of  the 
company's  servants,  and  repressing  those  tram  of  ambition,  ag- 
grandisement, or  private  gain,  the  frequent  occurrence  of  -^ftiiA 
tkTBt  attracted  the  attention  of  tlie  legislature. — 3.  That  of  bringing 
home,  and  prosecuting  in  the  English  courts  of  law,  such  crimet 
knd  offences  as  affected  the  honomr  of  the  crown,  and  the  interestat 
bf  general  equity  and  humanity. 

What  the  24  Geo.  3.  had  feft  incomplete,  the  93  Geo.  3.  c.  Si. 
supplied:  it  enlarged  and  regtllated  th6  controiil  in  Great  Brit^; 
it  added  new  provisions  with  respect  to  patronage  and  pMnoaUm^ 
it  con^rmed  the  general  trade^  but  add^  special  litnitations;  it 
defined  the  illicit  and  clandestine  trade^  and  regulate  iodine  appft^ 
priations  of  the  company's  revenue;  it  established  a  method  of 
suing  for  forfeitures  and  penalties  and  proceediogB  As  t6  sellnleg; 
it  enacted  some  regulations  for  the  adminiistration  of  gfefteftil  jtil^ 
tice  in  India,  and  made  some  new  provisions  a&  to  the  dii«i^ortof 
ihe  company's^  and  their  concerns  iii  England.  Th^  66  Geo.  & 
Ca  155.,  first  opened  the  trade  of  India  to  the  genertd  merchant;  anl 
its  provisions  have  been  tiauch  enlarged  and  improved  by  th^ 
act  of  consolidation,  4  Geo.  4.  c.  80.  The  company  al  j^teseat 
possess  little  more  of  their  original  monopoly  thah  the  Chkia  tnudt 
and  tea  trade.  By  35  Geo.  3.^  (continued  by  the  43  Geo.  3.  c.20»^ 
during  the  continuance  of  the  company's  exclusive  ri^ht  of  trade 
under  the  33  Geo.  3.  c.  52.)  the  importation  of  goods  from  India 
and  China,  and  other  parts  within  the  limits  of  the  companj't 
trade,  is  allowed  in  ships,  not  of  British  builty  or  i^stered  aa 
such,  having  been  taken  up  and  employed  in  die  Ektst  Indies  oA 
account  of  the  company;  and  the  same  ships  are  allowed  to  export 
goods  to  the  East  Indies  as  British  built  ships. 

As  the  public  duties  of  the  officers  of  the  government  and  reveno^ 
in  India,  might  be  impaired  by  their  private  interests,  if  all()wed  to 
togage  in  traffic,  all  governors  and  x5ounsellors,  cdllectois,  suptf^ 
vraors,  and  others,  employed  in  the  revenue,  are  ^roiiibited  frooi 
trade,  except  for  the  company.  The  juii^s  of  the  supreme  iJdurt 
of  judicature  in  Bengal  are  prohibited  altogether  At>m  trade, 
fooib  8ei  XVin.  The  South  Sea  Company  was  constituted  And  erected 

CompaBy.         Into  a  corporation  by  the  0  Ann.  e.  21.    The  monopoly  of  thb 

company,  which  was  most  sweepmg  and  comprehensive,  continued 
A  century  vdthout  much  inconvenience  to  the  general  Mm^ff^ 
QJf  the  country :  bat,  during  a  period  of  the  late,  war,  When  the 
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intercourse  with  South  America  was  unexpectedly  thrown  open  to  ^^^  ^^ 

Europe^  the  excluBiye  privileges  which  the  company  claimed  oc-     ^"P"^' 

casioned  a  serious  impediment  to  the  trade  of  the  general  mer-* 

clumt.    Tlie  South  Sea  Company  had  become^  in  fact^  little  more 

dian  a  title^  with  no  active  use  of  the  extensive  privileges  and 

rights  which  it  claimed.    It  seemed  absurd,  therefoi^,  to  continue 

an  obstacle  of  this  kind  to  the  increasing  trade  of  Great  Britain ; 

and  to  respect  the  charter  of  a  company  which  had  abandotied 

most  of  the  purposes  and  conditions   upon  which  it  had  been 

granted. 

On  account,  indeed,   of  certain  frauds  and  abuses  (a)  which 
bad  been  practised  relating  to  the  capital  stock,  or  pretended  ca- 
pital stock  of  this  company,  their  property  had  been  taken  out  of 
their  hands,  and  vested  in  trustees  for  the  satisfaction  of  their 
creditoiii :  but  their  corporate  character  still  existed,    A  consider- 
abk  trade  was  carried  on  by  interlopers  within  the  limits  of  their 
charter^  and  no  very  serious  obstacle  was  opposed  by  the  com- 
pany to  dds  infringement  of  their  rights.    Their  charter  and  their 
priidleges  were  considered  nearly  as  obsolete :  but  when  the  ques- 
tion was  nuaed  as  to  the  lawfulness  of  this  traffic,  the  courts  of 
law  had  no  ^fficulty  in  deciding,  (the  question  being  discussed 
upon  an  action  on  a  policy  of  insurance,)  that  a  vessel  could  not 
tAde  within  the  limits  of  the  South  Sea  charter,  unless  expressly 
licensed  by  the  Company,  {b)    At  length  the  4/  Geo.  3.  c.  23. 
repealed  so  much  of  the  act  of  9  Anne,  as  vested  in  the  South  Sea 
Company  the  exclusive  trade,  as  far  as  respected  places,  which  at 
die  time  of  passing  the  act  were,  or  thereafter  might  be,  under 
the  British  dominion.    For  the  encouragement  of  the  southern 
whale  fishery,  the  42  Geo.  3.  c.  77«  had  already  repealed  the  ne- 
ceanty  of  a  licence  from  the  South  Sea,  or  the  East  India  Com- 
pany, for  ships  passing  through  the  Streights  of  Magellan,  or 
itxmd  Oxpe  Horn,  and  trading  in  the  Pacific  Ocean.    And  several 
acts  of  parliament  had  also  passed  for  the  benefit  of  the  fisheries, 
^fhich  had  gradually  broken  in  upon  and  restricted  the  e^^clus^ve 
i%fat8  of  this  Company. — At  length  the  55  Geo.  3.  c.  57.  altoge- 
tiicr  aboHsbed  its  commercial  privileges.    By  this  act  the  sole  anil 
cxdnsive  privileges  of  trade  tad  traffic.  Vested  in  the  company  by 
4e  9  Anne,  ate  declared  to  bd  nbsStutely  repealed ;  "  and  shall 
be  deemed' and  taken  to  have  ceased  and  determined  from  and  after 
the  12th  of  May  1815,  to  all  intents,  constructions,  and  purposes 
."    In  consideration  of  the  surrender  of  such  excl^sive 
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privileges^  a  guarantee  fund  was  established  in  the  public  stocks ; 
and  it  was  provided  by  the  above  cited  statute,  that  when  such 
fund  should  amoimt  to  the  capital  stock  of  610,464/.  3s.  bearing 
an  interest  of  3  per  cent,  jd^t  annum,  the  same  should  be  trans- 
ferred to  the  South  Sea  Company  as  a  full  satisfaction  for  the 
surrender  of  their  monopoly. 

XIX.  In  1670  a  charter  of  Charles  2.  granted  an  exclusive 
trade  to  another  part  of  America,  to  the  governors  and  company 
of  adventurers  of  England  trading  into  Hudson's  Bay.  They  wece 
to  have  the  sole  trade  and  commerce  of  and  to  all  the  seas,  bays, 
streights,  creeks,  lakes,  rivers  and  sounds,  in  whatsoever  latitude, 
that  lie  within  the  entrance  of  the  streights  commonly  called 
Hudson's  Streights,  together  with  all  the  lands,  countries,  and 
territories,  upon  the  coasts  of  such  seas,  bays,  and  streights, 
which  were  then  possessed  by  any  English  subjects,  or  the  sub- 
jects of  any  other  Christian  state,  together  with  tlie  fishing  for  all 
sorts  of  fish,  of  whales,  sturgeon,  and  all  other  royal  fish,  toge- 
ther with  the  royalty  of  the  sea.  But  this  extensive  charter  has 
not  received  any  parliamentary  confirmation  or  sanction. 

XX.  By  a  royal  charter,  made  in  the  24th  year  of  the  reign  of 
Charles  2.,  a  great  portion  of  Africa  was  granted  to  certain  persons 
by  the  name  of  the  Royal  African  Company.    This  Company, 
since  their  establishment,  had  been  put  to  great  expense  in  re- 
building and  enlarging  several  of  their  forts  and  castles  on  the 
coast,  khd  otherwise  maintaining  their  settlements.     By  the  23 
Geo.  2.  c.  31 .,  which  was  an  act  for  improving  and  extending  the 
trade  to  Africa,  a  new  company  was  established,  by  the  name  of 
the  Company  of  merchants  trading  to  Africa.    The  first  section  of 
this  act  grants  a  free  trade  to  Africa  to  all  his  Majesty's  subjects 
between  the  port  of  Sallee,  in  South  Barbary,  ai\d  the  Cape  of 
Good  Hope.    The  forts,  settlements,  and  factories^  of  th^  original 
Company  were  vested  in  the  new  Company  by  this  statute :  but 
they  were  prohibited  to  trade  in  their  joint  capacity ;  and  their 
affairs  were  directed  to  be  placed  under  the  management  of  a  com- 
mittee, chosen  annually,  who  were  precluded  from  making  any 
orders  and  regulations  in  restraint  of  a  free  trade  with  Africa.   By 
25  Geo. 2.  c.  40.  the. Royal  AAican  Company  was  abolished,  and 
all  their  forts  and  factories  on  the  coast  were  ve^tecl  in  the  Com- 
pany of  Merchants  trading  to  Africa.  '^   . 

XXI.  The  Sierra  Leone  Company  was  incorpoj;ated  by  the  .31 
Geo.  3.  c.  55,  ITie  object  of  tlieir  ipcorporation  was  with  a  view 
of  establishing  a  general  trade  and  commerce  with  Africa,  and 
for  exploring  the  interior  of  that  continent.    To  assist  them  in 
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(his  purpose^  his  Majesty  waa  empowered  by  act  of  parliament  to  Siem  Leone 
make  them  a  grant  of  the  peninsula  of  Sierra  Leone.    After  an        ^^°^' 
experiment  of  sixteen  years^  the  Company  found  it  expedient  to 
rdmqinsh  the  government  and  management  of  this  colony.    They        ^    . 
«xpref6ed  a  desire  to  surrender  to  the  crown  the  settlen\ent  ?^hicb,  V.;  \' 
had  been  gnmted  them  by  letters  patents  Qnd^^tQl^jp'Uo^tetltili^t-ifacdr  ***** 
charter  of  incorporation  might  'ces^^  "ki^f*  dlst^iw^e*.    Accor^gly^ 
the  47  Geo.  3*  s.  2.  c.  44J^i}ra£i  passed,'  by  which  the  letters  patent 
were  declared  void,  and  the  peninsula  of  Sierra  Leone  was  re- 
vested absolutely  in  his  Majesty.    The  Sierra  Leone  Company^ 
therefore,  has  now  altogether  ceased. 

XXII.  By  42  Geo.  3.  c.  20.,  the  East  India  Company  are  allowed  ^'^^*^"  9^ 
to  import  and  export  goods  from  uid  to  India  and  China,  in  ships  Uwain  theEast 
not  British  built,  during  the  ccxitinnance  of  their  charter ;  and  by  ^^  ^'^^ 
53  Geo.  3.  c.  155.,  by  which  act  the  trade  of  the  East  India  Com- 
pany was  first  opened  to  the  British  merchant,  it  is  made  lawful 
-for  his  Majesty's  subjects,  in  ships  navigated  according  to  law,  to 
import  into  the  United  Kingdoms,  from  all  places  within  the  limits 
of  the  Company's  charter,  (except  the  dominions  of  the  Emperor 
of  China)  any  goods,  ihe  produce  or  manufacture  of  any  country 
witbin  the  limits  of  the  said  Company's  charter,  except  tea,  al- 
thoagh  such  goods  nunf  not  be  0/  the  growth,  &c.  of  the  place 
where  they  are  shipped,  &c.  (a)  And  by  the  5/  Geo.  3.  c.  96.  we 
ba?e  idready  shewn  that  the  navigation  acts  do  not  extend  to,  or 
in  any  way  affect  the  importation  or  exportation  by  the  East  India 
Company,  or  by  any  other  of  his  Majesty's  subjects,  (in  British 
Tqristered  vessels,  &c.  or  trading  \mder  th«  provisions  of  55  Geo.  3. 
«.  116.)  of  any  goods,  at,  into,  or  from  any  place  within  the  limits 
«f  the  charter  of  the  said  Company ;  nor  do  they  affect  the  import- 
ation or  exportation  at,  into,  or  from  any  place  whatsoever,  in  such 
^vessels  as  aforesaid,  of  any  goods,  of  the  growth,  &c.  of  any  place 
within  the  limits  aforesaid,  or  require  that  any  bond  for  the  ex- 
portation or  importation  of  goods  in  any  particular  manner  shall 
he  given  in  respect  of  any  such  vessels,  bound  to  or  from  any 
place  within  the  limits  aforesaid. 

During  the  continuance  of  the  exclusive  trade  of  the  East  India 
Company,  and  during  the  term  for  which  the  possession  of  the 
British  territories  in  India  is  secured  to  the  Company,  it  is  made 
kwfbl  for  the  vessels  of  countries  and  states  in  amity  with  his 
Majesty  to  import  into  and  export  from  the  British  possessions 
in  India  such  goods  as  they  shall  be  permitted  to  import  into,  and 
export  from,  the  said  possessions,  by  the  Directors  at  the  Com- 

M  See  likewise  aal<»  4  Geo.  4  c.  80.,  the  East  India  free  trade  consolidation 
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paay ;  who  are  required  to  frame  euch  regQlatio&9  for  canTtng  oa 
this  trade  as  may  be  most  conducive  to  the  interest  and  prosperity 
of  the  British  possessions  in  India,  and  of  the  British  Enopire.  k 
is  not,  however,  lawful  for  the  Directors  to  frwie  any  .c^uktioiui 
*/'.*•    i|Dr.4he.  conduct  of  this  trade,  between  India  and  the  States  ia 
*' "  •*  ^Kpjty}!^^  tJie^Cl^ifU  c^.Great  Britain,  which  shall  be  inoonsifltr 
ent  wit&  atty  trsa^jbiade-^tf  r^tetectiQto  by  his  Majesty,  or  wUdi 
maybe  inconsistent  with*  ^uq^'^kitjof  Ttoliament  passed  for  the 
re^fulation  of  the  trade  and  commerce  of  the  British  temtones  in 
India.    37  Geo.  3.  c.  117.  and  4  Geo.  4.  c.  80. 
Retezadon  of       XXIIL  In  this  view  of  our  trade  with  Asia,  Africa,  and  Ame: 
UwilntEe      tica,  it  win  be  seen  that  within  the  last  thirty  years  it  has  under- 
A^  i^        gone  nearly  as  much  alteraticm  as  our  colonial  trade  itself.    The 
and  America,    principal  feature  of  the  new  system  has  been,  1st,  The  pennissbn 
to  import  goods  of  the  growth  or  production  of  the  United  States, 
in  ships  beloi^ing  to  the  United  States.    2d,  A  like  pennisMoa 
to  import  goods  of  the  growth  and  production  of  any  of  the  Por> 
tuguese  dominions  and  territories  in  Portuguese  ships.  3d,  A  per- 
mission to  import  and  export  goods  from  and  to  India  and  Chiin^ 
in  ships  not  British  built,  with  other  relaications  of  the  navigatioa 
laws  as  respects  the  East  India  trade,  both  with  Great  Britain  and 
states  in  amity  with  her.  4th,  The  repealing  of  the  act  of  Anne,  (by 
which  an  exclusive  trade  was  granted  to  the  South  Sea  Company,) 
by  47  Geo.  3.  c.  28.,  and  55  Geo.  3.  c.  57*  5th,  The  abolition  of 
the  African  slave  trade.  6th,  The  opening  of  a  great  portion  of  the 
trade  of  the  East  India  Company,  and  therein  the  relaxation  of 
their  monopoly.  7th,  By  the  new  system  introduced  under  the 
registry  acts,  and  the  navigation  consolidation  act  of  3  Geo.  4 
c.  43.  the  principal  provisions  of  which,  as  they  affect  the  geneid 
trade  with  Asia,  Africa,  and  America,  have  been  before  detiikd. 
It  is  now  very  generally  understood  that  trading  monopolies  do 
not  tend  to  the  public  benefit ;  and  that  the  kingdom  loses  more 
by  their  effect  upon  general  trade  tlian  the  revenue  gains  by  soy 
remuneration  which  such  companies  can  pay  to  the  public  stock. 
Hence,  as  far  as  may  be  consistent  with  public  fidth,  it  is  not, 
perhaps,  tmreasonable  to  expect  that  the  whole  system  of  these 
monopolies  will  gradually  disappear ;  and,  as  the  capital  and  ship* 
of  this  kingdom  certainly  exceed  those  of  any  company  or  joint 
stock  corporation,  so  the  general  merchant  will  no  longer  be  ex* 
eluded  from  any  portion  o!  British  trade  by  the  absurd  pretext 
that  his  credit  and  capital  would  be  insufficient.    In  these  observ* 
ations,  however,   it    is  not    intended  to  direct  any  reflectioiis 
against  the  East  India  Company]  a  corporation  which  has  always 
regulated  their  trade  upon  the  liberal  and  enlarged  principles  d 
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merdmiits ;  und^  if  they  have  long  possessed  a  lucrative  Relaution  of 
monopoly,  have  not  employed  it  as  a  means  of  extortion  against  u^^ft^ 
the  public*    But  in  an  examination  of  our  navigation  laws,  and  of 
«ur  general  eomi^ercial  system^  we  should  deem  oursdves  to  be 
wanting  in  just  find  national  feelings,  ifntre  did  not  occasionally 
lemack  up<m  the  character  of  the  system,  and  congratulate  the 
country  upon  the  gradual  e£Forts  of  die  legislature  to  amend  and 
enlarge  it.    So  &r  as  any  restrictions  are  necessary  to  uphold  and 
augment  our  mvaI  power,  and  so  far  as  what  is  gained  by  019 
navy  exqeed^  m  public  interest  what  is  lost  by  our  commerce,  e^ 
&r,  and  so  hr  onfy,  ought  the  leas  interest  to  be  sacrificed  to  the 
greater,  wd  our  commerce  made  to  pay  its  tribute  to  our  grea( 
cngi^e  of  nationid. defence.    But  when  our  naval  interest  is  in  no 
degree  concerned,  and  the  question  rests  solely  upon  commeroifd 
principlea,  it  will  certainly  not  admit  a  doubt,  that  the  utmost 
possible  liberty  ahoidd  be  gi^n  to  commerce ;  and  that,  in  the 
advanced  ntfite  of  its  elements  in  the  British  dominions,  all  rea- 
sons for  moaopoly,  such,  fpr  example,  as  the  collection  of  a  suf- 
fiaent  capital  by  inviting  merchants  to  make  a  joint  fund,  must 
have  altogether  ceased.    Exclusive  companies,  therefore,  however 
oecesBary  in  -tbe  early  periods  of  our  trade,  have  long  ceased  to 
bear  any  other  character  than  that  of  impediments  to  our  general 


XXiy.  Tjie  neiEt  division  of  our  subject  is  the  European  trade.  Trade  ^tk 
Tliis  bf^Dch  of  oiqr  general  commerce  originally  stood  upon  the     "'^^ 
navigation  act  of  12  Charles  the  Second,  and  particularly  uppn 
the  eig^xtfi^d  ninth  sections  of  that  act,  which,  together  with  thf 
vaefi^  aa4  ^ndjunimtal  stipulations,  that  the  built  and  ownership  qf 
tiie  ship  sbpiiUl  be  of  the  same  country  with  the  goods,  contained 
likewise  many  prohibitory  clauses,  the  mischievous  nature  of  :which 
becaioe  fully  understood  only  as  our  commerce  advanced  to  its 
present  extent.    Under  this  more  enlarged  comprehension  cf  tlif 
true  nature  of  commerce,  and  of  political  oeconomy  generally,  the 
two  acts  of  the  $  Geo.  4.  c.  42.,  and  the  3  Geo.  4.  c.  43.,  were 
recently  passed,  .and  upon  th^e  two  statutes  reposes  now  the 
ifBtem  of  our  European  conqs^ce. 

The  4i1Bt  of  these,  acts,  tbe  3  Qeo.  4.  c  42.  is  a  genersd  rqj^ealing 
ftct,  and  is  confined.^,  t^e  i:epQal  of  those  num^erous  prohibitory 
ictSi.fii^d  jiartB  of.aots„nf)Li|ph  constituted  the  previous  prohtt)itory 
spteoL 

TiiBititfiMf^  SM^vipg  Ijius  Ii!^4.titie  gro^i^id  worjc  for  a  simplifica- 
tion of  g^.  ipMivigftion  Mivgs.^enerilllly,  the  n^t  act,  the  3Qeo.  4. 
f:.43.yj|||k«§.uptl»»^^^f<^  jf^.i^        cje^r  bpsis^  .Md  pro(^ds 
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Trade  with       With  much  brevity  and  method  to  enact  and  declare  die  following 
£urope/&c.      i^eg-  which,  taken  collectively,  constitute  the  law  of  our  Euro- 
pean trade, 

XXV.  All  the  following  sorts  of  goods  and  merchandise,  of  the 
growth  or  production  of  any  place  in  Europe,  that  is  to  say,  masts, 
timber,  boards,  salt,  pitch,  tar,  tallow,  rosin,  hemp,  flax,  currants, 
raisins,  figs,  prunes,  olive  oil,  corn  or  grain,  potashes,  wine,  sugar, 
vinegar,  brandy,  or  tobacco,  may  be  imported  into  the  United 
Kingdom,  either  in  British -built  ships,  postered  and  navigated 
according  to  law ;  or  in  vessels  which  by  law  are,  or  may  be,  en- 
titled to  the  privileges  of  British-built  vessels,  registered  and  na* 
vigated  according  to  law  ;  or  in  vessels  of  the  built  of  and  belong- 
ing to  the  country  in  Europe  of  which  such  goods  are  the  growth, 
produce,  or  manufacture  ;  or  in  vessels  of  the  built  and  ownership 
of  the  usual  and  only  possible  port  of  exportation  for  such  goods, 
tod  all  which  foreign  ships  shall  be  wholly  owned  by  the  people 
of  such  country  or  place,  and  shall  be  navigated  by  a  master  and 
three-fourths,  at  least,  of  the  mariners  thereof,  of  such  country. 
And  such  goods  shall  be  brought  in  no  other  vessel  whatsoe?er 
under  the  penalty  of  the  forfeiture  of  all  sueh  goods,  &c,    ii.  The 
libove  rule,  containing  a  positive  permission  for  the  importation 
into  the  United  Kingdom  of  the  goods  therein  enumerated,  is  not 
to  be  construed  to  extend  to  prohibit  the  importation  of  any  other 
goods  or  merchandise,  which,  though  in  such  rule  not  mentioned^ 
have  heretofore  been  lawfully  imported  into  Great  Britam,  from 
whatsoever  place,     iii.  All  goods,  the  growth  of  Turkey  in-Europe 
or  Asia,  may  be  imported  either  in  Turkey  vessels,  that  is,  built 
and  owned  by  the  subjects  of  the  Grand  Seignior,  or  in  British 
vessels  duly  built  and  registered,    iv.  None  of  the  above  rules 
are  to  be  so  construed  as  to  affect  in  any  way  the  several  acts  re- 
lating to  the  American  trade,  (the  trade  between  the  United  States 
and  Great  Britain,)  the  Portugueze  trade,  the  privileges  of  the  East 
India  Company,  the  Cape  of  Good  Hope  acts,  or  the  fishery  acts. 
V.  All  goods,  the  grov/th  or  manufacture  of  my  country  or  place 
in  the  West  Indies,  which  actually  is,  or  hitherto  has  been,  part  of 
the  dominions  of  the  King  of  Spain,  and.  which  goods  might  at 
any  time  be  imported  into  the  United  Kingdom  in  British-built 
ships,  may  hereafter  be  imported  either  in  such  British-built  ships, 
owned  ^nd  navigated  according  to  law,  or  in  ships  of  the  built  of 
the  country  of  the  place  of  growth  or  manufacture,  and  coming 
directly  from  thence,  or  in  ships  of  the  built  of  the  usual  and  only 
•port  for  transportation,    vu  All  goods,  the  growth,  &c,  of  snch 
part  of  Spanish  America,  as  continues,  or  may  continue,  under  the 
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dominion  of  the  King  of  Spain,  or,  if  any  doubt  remains  thereon,  Tmde  with 
iaay  be  imported  directly  from  such  place  of  their  growth  or  manu-  ^^*  ^* 
fccture,  either  in  any  of  the  vessels  mentioned  in  the  preceding 
nile,  or  in  vessels  of  the  built  of  any  country  or  place  within  the 
dominions  of  the  King  of  Spain,  duly  manned  and  navigated  ac- 
cording to  law,  VI T.  None  of  the  above  rules  are  to  be  extended 
so  as  to  repeal  such  part  of  the  act  of  12  C.  2.  c.  10.,  as  relates  to 
bullion,  or  to  goods  taken  by  way  of  reprisal.  Nor  to  affect  the 
colonial  acts  for  regulating  the  importation  from  any  British  colony 
or  island  in  America,  or  in  the  West  Indies,  the  trade  of  which 
colonies  is  to  stand  and  remain  upon  the  several  colonial  acts  spe- 
dafly  passed  for  that  purpose.  Nor  to  repeal  or  alter  the  several 
acts  rdating  to  the  importation  of  com,  usually  termed  the  com 
laws.  Nor  to  repeal  or  alter  the  47  Geo.  3.  stat.  2.  c.  27.  respect- 
ing naval  stores. 

XXVI.  Such  are  the  existing  rules  of  our  European  trade,  as  now 
established  upon  the  3  Geo.  4.  c.  43.    By  the  fourth  of  these  rules 
we  perceive  that  the  act  contains  an  express  provision  that  none  of 
its  enactments  shall  be  so  construed  as  to  affect  the  several  com- 
mercial treaties,  or  our  actual  trade  with  foreign  powers  under 
oAer  statutes  expressly  passed  to  legalize  such  trade.    If  to  the 
above  rules,  therefore,  we  now  add  a  brief  view  of  these  treaties 
and  of  this  trade,  we  shall  complete  our  account  of  the  European 
trade,  as  it  now  exists.    In  order  to  complete  this  view  of  our 
Eoropean  trade,  and  tbe  series  of  rules  by  which  it  is  govemed^ 
it  is  necessary  to  add,  that  some  of  them  have  been  slightly  quali* 
fied  by  the  effect  of  the  commercial  treaties  which  were  concluded 
or  renewed  upon  the  termination  of  the  war  in  1814.    Thus,  by 
the  existing  commercial  treaty  between  Russia  and  England,  the  Rnuian  trade, 
commerce  between  Russia  and  England  is  to  be  deemed  to  be 
established  upon  the  footing  of  the  most  favoured  nations.    The 
trade  of  Russia  and  Great  Britain  remains,  indeed,  still  confined 
to  the  Russian  company,  or  fellowship,  established  by  the  10  and 
II  Will.  3.  c.  6.    But  as  the  sum  of  five  pounds  will  entitle  any 
British  subject  to  the  freedom  of  this  fellowship,  it  can  scarcely 
be  deemed  an  impediment  to  general  trade.    By  the  21  Geo.  3. 
c  62.,  dmgs  of  the  production  or  manufacture  of  any  part  of  the 
dominions  of  Russia,  laden  and  shipped  at  any  port  under  the  so- 
▼aeignty  of  Russia,  may  be  imported  in  British  built  shipping 
into  this  kingdom,  and  shall  be  deemed  to  be  imported  directly 
from  the  place  of  their  growth.    By  the  treaty  with  Sweden  (a)  Swedes. 

(«)Juljl812. 
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the  relations  of  fiiendfilup  and  commerce  between  Great 
and  that  kingdom  aire  re-eeitablished  on  the  footing  whereon  thgr 
stood  on  the  Ist  of  January,  1791 ;  and  all  treaties  and  conyen- 
tions  subsisting  between  the  two  states  at  that  epoch  are  to  be 
regarded  as  renewed  and  confirmed  by  the  late  treaty.     Th^  trade 
with  this  country  stands  upon  the  common  regulations  of  the  na- 
vigation laws  as  applied  to  Europe.    By  the  treaty  with  Den- 
mark, (a)  it  is  agreed  between  the  contracting  parties  by  the  se* 
venth  article,  that  the  commercial  relations  between  the  subjecto 
of  the  respective  countries  shall  again  return  to  their  ancient  state^ 
and  the  sovereigns  reciprocally  agree  to  adopt  measures  for  giving 
them  greater  force  ahd  effect.    The  twelfth  article  of  this  treaty 
stipulates  for  the  subjects  of  Great  Britain  the  privilege  of  a  dqfoif 
in  the  port  of  Stralsund,  of  all  articles  of  the  growth  or  manufiiC' 
ture  of  Great  Britain  or  her  colonies,  on  paying  a  duty  of  one  per 
cent  ad  valorem.    And  all  the  ancient  treaties  of  peace  and  com- 
merce are  to  be  taken  as  renewed  between  Great  Britain  and  Den- 
mark, so  far  as  they  are  not  contradictory  to  the  stipulations  of 
the  treaty  of  1814.    The  treaty  with  the  king  of  the  Nether- 
lands (ft)  contains  no  stipulation  with  regard  to  European  com- 
merce :  but  the  fourth  article  guarantees  to  the  subjects  of  the 
Netherlands  the  same  facilities  of  commerce  and  security  of  per- 
sons and  property  within  the  British  territories  in  India,  which 
are  granted  to  the  most  favoured  nation.    The  like  fiacilities,  pQ^ 
vileges,  and  protection,  are  guaranteed  to  the  subjects  of  France 
by  the  twelfth  article  of  the  late  treaty,  (c)     And  by  the  conven- 
tion made  in  the  following  year,  the  king  of  France  engages  to 
farm  to  the  British  government  the  exclusive  right  to  purchase  at 
a  fair  and  equitable  price  salt  on  the  coast  of  Coromandel  and 
Orixa.    But,  with  the  exception  of  the  articles  relating  to  the 
slave  trade,  there  are  none  which  affect  the  present  state  of  the 
trade  between  the  two  countries,  or  the  interests  of  commerce  in 
general.    In  the  treaty  with  Spain  (d)  the  following  articles, 
though  not  exclusively  referring  to  European  trade,  are  deserving 
of  notice.    In  the  event  of  the  commerce  of  the  Spanish  American 
possessions  being  opened  to  foreign  nations,  his  Catholic  Majesty 
promises  that  Great  Britain  shall  trade  with  those  possessions  on 
the  footing  of  the  most  favoured  nation.    And,  pending  the  nego- 
tiation of  a  new  treaty  of  commerce,  it  is  stipulated  that  Great 
Britain  shall  be  admitted  to  trade  with  Spain  upon  the  saotfi  con- 


(«)  Janaary  7,  IS14« 
(»)  AngQH,  1814. 


(e)  May,  1814. 
(4  Jaly»  1814. 
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didoDsa^  thoa^  wHch  ensted  previously  to  1796;  a«d  ^1  tke  Tni<Bwl|fc 

taities  of  comaieroe  which  subsieted  at  that  period  betwtecn  the    ^"'^^ 

two  aations  are  ratified  and  confimied  by  the  late  treaty,  {a)  .  In 

the  treaty  with  Portugal,  (Feb.  1810,)  it  was  deemed  adyisable,  in  FortngaL 

fitvonr  of  that  country,  to  relax  Beveral  important  "{Nno visions  of  the 

nafigation  act.    By  the  emigration  of  her  soy  ereign  to  the  Bcuab, 

Portugal  had  formed  a  new  seat  of  empire  j  and  ancient  rdbitions 

of  friendship,  no  less  than  commerdal  prudence,  miggesled  the 

propriety  of  admitting  her  to  trade  with  <jifeat  Britain  upon  ^ 

looting  of  the  most  &youred  nation.    Accordingly,  tiie  51  Geo.  8* 

c.  4J^  which  was  passed  to  oa^  intoeflfect  the  treaty  of  oommesce 

above  referred  to,  repeals,  in  favour  of  Portugal,  some  in^rtantt 

proviskms  of  th^  navigation  act.    By  the  second  section  of  this 

act,  any  goods  of  the  growth,  production,  or  manufiicture,  of  amf 

<rf  the  territories  or  dominions  of  the  crovm  of  Portugal,  i(1his  ii 

course  includes  her  American^  as  well  as  her  European  possessions,) 

are  allowed  to  be  imported  direct  from  any  such  territories  or  do- 

Miniofis,  in    any  ship  or  vessel  built  in  any  of  the  territories 

or  dominions  of  the  crown  of  Portugal^    By  the  fouvdi  seotion^ 

elephants'  teeth  and  ivoiy  are   allowed  to  be   ixqM>rted  iroia 

any  of  the  teirUories  of  Portugi^l  in  British  or  Portuguese  sh%>8, 

le^ectively,  tjliough  such  elephants'  teeth  or  ivory  may  not  be  id 

the  growth  or  production  of  any  of  the  Portuguese  dominions. 

By  the  sixth. section,  tobacco,  pitch,  tar,  turpentine,  hemp,  flax, 

■nets,  yards,  bowsprits,  staves,  heading  boards,  timber,  shin^^, 

Ixmber  of  any  sort,  and  articles  of  provision  and  food,  being  of  the 

growth  and  production  of  any  of  the  territories  and  dominions  of 

Poit^gal  in  South  America,  are  allowed  to  be  imported  direct  into 

any  of  the  West  India  islands,  notwithstanding  the  28  Geo.  3. 

c.  6.,  and  31  Geo.  3.  c.  38. 

The  treaty  with  Uie  King  of  Sardinia  contains  no  article  with  g{^j  ^^ 
respect  to  the  European  trade.  But  in  the  treaty  of  commerce  Sudmia. 
and  navigation  between  England  and  the  King  of  the  two  Sicilies, 
(Sq»tember  1816)  there  are  some  articles  of  importance.  By  the 
first  article  his  Britannic  Majesty  consents,  that  all  the  privileges 
and  exemptions  which  his  subjects,  their  commerce  and  shipping, 
have  enjoyed,  in  the  dominions,  ports,  and  domains  of  his  Sici- 
lian Majety,  in  virtue  of  the  treaty  of  peace  and  commerce  con* 
dnded  at  Madrid,  in  1667,  between  Great  Britain  and  Spain ;  of 

(m)  Bj  a  decree  of  the  king  of  established  as  porli^  of  deposit  <for«att 
Spaia,  of  ^arch  1818»  Cadiz,  Alt-  ^ods  permitted  to  be  iqipofted»iati> 
caatCy  Coraaaa,  aad  SanUader^  are     3paia. 


106  Navigation  LatcB.  [pavt  i. 

Tr«ae  wJtb  the  treaties  of  commerce  between  thi  same  powers,  signed  at 
'*'**'  ^'  Utrecht  in  1713,  and  at  Madrid  in  1716;  wid  of  the  conventioa 
concluded  at  Utrecht,  1713,  between  Great  Britain  and  SicQy, 
shall  be  abolished.  By  the  fourth  article,  British  commerce*  ib 
general,  and  the  British  subjects  who  cany  it  on,  are  to  be  placed 
upon  the  same  footing  as  the  most  favoured  nation,  not  only  with 
respect  to  the  persons  and  property  of  British  subjects,  but  also 
with  regard  to  every  species  of  article  in  which  they  may  trade,  {a) 

Ionian  iBlandi.  By  the  treaty  between  Great  Britain  and  Russia,  signed  at  Paris, 

(Nov.  1815)  the  islands  of  Corfu,  Cephalonia,  Zante,  Maura,  Ithaca^ 
Cerigo,  and  Paxo,  with  their  dependencies,  are  constituted  a  smgle, 
free,  and  independent  state,  under  the  denomination  of  the  United 
States  of  the  Ionian  Islands.  Hieir  trading  flag  is  to  be  acknow- 
ledged by  all  the  contracting  parties,  as  the  flag  of  a  firee  and  in- 
dependent state.  The  commerce  between  the  United  Ionian  States 
and  his  Imperial  and  Royal  Apostolic  Majesty  is  to  be  placed  upon 
the  same  footing  as  the  commerce  between  Great  Britain  and  these 

Turkey.  islands,  (b)    There  has  been  no  treaty  of  commerce  or  navigadon 

with  Turkey;  and  this  trade  remains  with  the  Turkey  Company, 
of  which  we  have  already  spoken.  The  places  reserved  to  the 
Turkey  Ck>mpany,  for  theiy  trade,  are  the  States  of  the  Bepublic 
of  Venice,  (in  its  Gulf)  those  of  Ragusa,  and  all  the  Grand  Seig- 
nior's dominions;  the  ports  of  the  Levant  and  Mediterraneani 
excepting  those  of  Carthagena,  Alicant,  Denia,  Valencia,  Barce- 
lona, MarseiUes,  Toulon,  Genoa,  Leghorn,  Civita  Vecchia,  Paler- 
mo, Messina,  Malta,  Majorca,  Minorca,  Corsica,  and  all  other 
ports  and  places  of  commerce  on  the  coasts  of  France,  Spain,  and 
Italy ;  and  the  fine  for  those  interloping  in  the  trade,  and  not 
.members  of  the  Company,  is  a  fine  of  twenty  per  cent  on  the 
value  of  the  cargo. 

Such  is  tlie  European  trade  as  it  at  present  exists  under  the  na- 
vigation laws,  and  the  most  recent  treaties. 

The  cMstiDg         XXyil.  The  next  branch  of  our  navigation  laws  is  the  coasting 

trade,  in  which  olir  navigation  system  is  still  more  exclusive  than 
even  with  respect  to  the  colonies  tliemselves. 

The  laws  of  our  coasting  trade  are  as  simple  and  absolute  aa 
their  object  is  distinct  and  decided.  They  are  chiefly  contained  in 
the  6th  Sect,  of  the  12  Car.  2.  c.  18.,  the  1  James  2.  c.  18.,  the 

(a)  This  treaty  contains  some  clauses  the  same  day  by  the  plenipotentiaries 

with  respect  to  the  reduction  of  du-  of  his  Majesty,  with  those  of  the  Em- 

lies,  which  are  not  within  the  scope  peror  of  Austria  and  Ihe  King  of 

oftiiiswoidc.  Prussia  respectivdy. 

d^)  Similar  treaties  were  signed  on 
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34  Geo.  3.  c.  68.,  and  the  42  Geo.  3.  c.  61.    In  the  sixth  section  The  CoMtlog  • 

of  the  first  of  these  acts  it  is  enacted,  "  that  no  person  shall  load  T"^** 

Or  carry  in  any  ships  or  vessels  whatsoever,  whereof  any  stranger 

bom  (unless  snch  as  shall  be  denizens  or  natiu'alized,)  be  owner; 

part  owner,  or  master,  and  whereof  three-fourths  of  the   mari-, 

ners,  at  least,  shall  not  be  fjigliah,  any  fish,  victual,  wares,  goods^ 

comfflodities,  or  things,  of  what  kind  or  nature  soever,  fpom  one 

port  or  creek  of  England,  Ireland,  Wales,  the  Islands  of  Guem-* 

sey,  Jersey,  or  the  town  of  Berwick,  to  another  port  or  creek  of 

the  same,  or  of  any  of  them,  imder  pain  of  forfeiting  the  goods 

and  ship;  one  moiety  to  the  king,  and  the  other  moiety  to  Ae  in-* 

former/'    The  object  of  this  provision  was  to  exclude  foreign 

property  from  the  coasting  trade.    The  1  Jac.  2.  c.  18.  extended 

this  prohibition  from  foreign  property  to  foreign   buik   ^ips, 

which,  as  may  be  seen,  were  not  included  in  the  above  clause  of 

the  act  of  navigation.    By  34  Geo.  3.  c.  68.  no  goods,  wares,  or 

mcidmndize,  shall  be  carried  from  any  port,  member,  or  creek,  or 

place  of  Great  Britain,  or  of  the  islands  of  Guernsey,  Jersey,  Al- 

demey,  Sark,  or  Man,  to  any  other  port,  member,  creek,  or  place 

of  the  same,  or  of  any  of  them,  in  any  ship  or  vessel;  nor  shall 

any  ship  or  vessel  be  permitted  to  sail  in  ballast  from  one  of  the 

said  ports  or  creeks  to  another,  unless  such  ship  or  vessel  shall, 

T«qpectively,  be  wholly  and  solely  manhed  with,  and  navigated  by,: 

^  master  and  mariners,  all  British  subjects.    The  42  Geo.  3.  c.  61. 

extends  this  provision  to  Irish  ships. 

With  the  exception  of  several  acts  passed  to  prevent  smuggling, 

irtiich  do  not  fall  within  the  plan  of  this  work,  all  the  reflations 

of  our  coasting  trade  are  contained  in  the  above  statutes,  {a)    The 

navigation  law  regards  this  trade  to  belong  as  peculiarly  to  British 

sobjects,  as  the  internal  navigation  of  the  country  itself.    Upon 

tina  principle  the  legislature  confines  it  entirely  to  British  ships, 

Kamen,  and  capital.  The  prohibitions  upon  this  head  are  so  simple 

and  unqualified,  that  no  cases  have  arisen  upon  any  of  the  statutes. 

XXVIIL  The  next  branch  of  the  navigation  laws  is  the  fisheries.  The  Fisheries. 
which  being  peculiarly  adapted  to  form  British  seamen  to  maritime 

(«)  Ifastcfs  €»f  vessels,  before  they  and  56  Geo.  8.  c.  104.  There  are  se- 
dev  out  coastwise,  are  required  to  veral  acts  of  parliament  regulating 
prt  bond  not  to  be  concerned  in  any  the  licences  which  are  required  to  foe 
'^^cpl  transaction,  32  Geo.  3.  c.  2:0. ;  taken  out  by  vessels  exceeding  a  cer- 
tsd  the  owners  are  likewise  required  lain  burthen:  but  these  acts  belong 
to  give  bond  that  the  vessel  be  not  il-  to  the  details  of  revenue  and  custom, 
W^lj  employed,  nor  out  of  the  li-  rather  than  to  a  treatise  on  the  gene- 
sis of  her  licence,  46  Geo.  3.  c.  137.  rat  law. 


J. 


I  ID  NanngoHan  Laws.  [tivf  i 

yWMTiM.  oqperienoe  and  habits^  Imvc^  very  early  been  distinguished  by  Hie 
active  encouragement  of  the  legislature. 

It  has  been  observed  by  some  writers  that  our  fisheries  have  not 
increased  in  the  proportion  of  our  commerce ;  and  though  our  long 
fine  of  coast,  and  the  character  of  our  population,  appear  pecu- 
liarly favourable  to  success  and  enterprise  in  that  branch  of  in- 
dustry, we  have  suffered  other  nations,  and  particularly  the  Dutch, 
to  mamtain  a  rivalship  with  us  in  our  own  waters,  and  to  affisrd 
the  principal  supply  of  fish  to  the  other  kingdoms  of  l^urope.  Bvt| 
within  late  years,  this  observation  has  ceased  to  be  just  Tk 
€hreenland  and  Southern  whale  fishery  of  Great  Britain  have  long 
been  without  rivalry,  and  the  circumstances  of  the  late  war  hxn 
almost  made  it  exclusively  our  own ;  whilst  our  herring  fishery, 
imder  the  encouragement  of  the  legislature,  has  spread  in  every 
direction.  The  method  of  curing  herrings  is  now  so  perfect,  asd 
so  familiar  to  the  British  seamen,  that  we  not  only  supply  the 
Catholic  population  of  Europe  with  fish,  in  prefer^ice  to  all  olher 
countries,  but  we  are  also  enabled  to  ship  la^  cargoes  to  die 
East  Indies  and  South  America. 

XXIX.  The  British  fishery  acts  are  all  specially  exempted  from 
the  operation  of  the  repealing  act  of  3  Geo.  4.  c.  43.  The  exislJBg 
rules  of  our  fishery,  under  these  acts,  so  far  at  least  as  they  caa 
fall  under  the  cognizance  of  the  courts  of  law,  may  be  summarily 
stated  to  be  as  follows : — i.  Every  vessel,  employed  in  the  Britidi 
fishery,  must  be  British  built,  British  owned,  and  must  be  manned 
and  navigated  by  a  master  and  mariners,  all  British  subjecti^ 
34  Geo.  3.  c.  68.  s.  4.  and  42  Geo.  3.  c.  61^— n.  No  fish  whatefsr 
of  foreign  fishery,  excepting  only  eels,  stockfish,  ^chovies,  tor«* 
bot,  lobsters,  sturgeon,  and  caviare,  can  be  imported  into  Eagland. 
18  Car.  2.  c.  2.  10  and  11  WiU.  3.  c.  24.  1  Geo.  L  st.  2.  c.  18.- 
in.  All  fish  caught  according  to  the  first  of  these  rales,  that  ii  to 
say,  by  British  subjects,  British  ships,  and  duly  manued,  may  te 
impoited  into  Great  Britain  duty  free. 

The  bounties  to  the  several  fisheries,  so  fiir  as  they  are  con- 
tinued, belong  rather  to  custom  house  statutes,  a^d  to  knowii 
and  practical  regulations,  than  to  a  treatise  on  general  maritime 
law.  They  are  therefore  omitted  in  thk  plaoe.  The  reguIatioDa 
of  the  Greenland  and  South  Wales  fishery,  and  the  statutes  rega- 
lating  the  licences  and  limits,  as  rejects  the  East  India  Company's 
charter^  are  omitted  lor  the  same  reason.  They  admit  no  doubt  19 
lav. 


Ill  ? 


CHAPTER  II. 


fHK    RBOISTRY    ACTS. 

h  this  Chapter^  it  ii  proposed  to  treat  of  tbe  Registry  Acts,  m 
fcrming  that  portion  of  Our  navigation  system  which  is  intended 
Is  crown  and  give  affect  to  the  whole.  The  registry  of  British 
skips  in  fot  the  purpose  of  ascertaining  their  built  and  property ;  to 
eosiiie  the  privilq;es  given  to  such  shipping  to  our  own  country- 
nen ;  to  prevent  foreigners  from  being  concealed  owners  in  them; 
lad  to  rend^  it  impossible  for  our  merchants  to  evade  the  laws  for 
the  mainteriance  and  advancement  of  our  naval  interests. 

Behre  ive  enter  upon  this  subject  it  will  be  necessary  sbortiy  to  Origiiitl  object  * 
4lste  nhat  the  navigation  laws  had  required  as  to  the  built  and  ti!onA^*ii!t» 
MiersUp  of  veaseb^  previous  to  the  96  Geo*  3.  c.  60.  and  the  the  built  md 
WBw  registry  act,  4  Geo.  4.  c.  41.  Brltbh  lUpe. 

Hie  principal  object  of  the  navigation  act,  as  to  the  character  of 
tte  shipping,  was  to  provide  that  the  vessel  should  be  British  pro- 
perty, wMch  the  legislature  at  that  time  deemed  su£ficient  for  the 
two  ultimate  ends  of  the  system;  the  maintenance  of  the  navy  by 
die  encouragement  of  sailors,  and  of  commerce  by  the  profits  of  the 
enrying  trade  and  colonial  monopoly.  It  was  only  in  a  more  ad- 
fttioed  Utate  of  the  system  that  they  began  to  look  to  the  built  of 
tile  sh^>0,  afid  therein  to  the  further  protecution  of  our  naval 
laterests  by  the  ^icourageilient  of  docks,  shipbuilding,  and  do- 
nestic  artificers.  Under  these  <;onfined  views  in  its  original 
djects,  tiie  statute  of  12  Car.  2.  c.  18.  was  satisfied  with  requiring 
thst  the  shipping,  employed  in  the  plantation  trade,  should  belong 
to  the  people  of  this  country,  or,  (allowing  an  alternative)  should 
be  of  l2ie  Auiii  of,  and  bel<Higing  to  the  plantations.  If  the  ship, 
therefore,  were  owned  by  persons  in  the  mother  country,  it  was 
isBnatefiiil  wh^^  it  was  built:  but  if  it  was  owned  by  some  per- 
•MS  in  the  plantatiotis,  it  must  also  have  been  built  there.  In  the 
tiade  wtth  Aaia,  Africa,  and  America,  the  ship  might  be  owned  by 
My  subject  of  this  country  or  the  plantations,  and  nothing  is  f  aid 
e(  the  built.  The  act  looked  merely  to  the  ownership.  In  the 
£nropeaa  trade,  the  act  directs  only  that  goods  of  the  growdi,  &c. 
e(  Russia,  (and  the  other  enumerated  goods  in  the  eighth  8ection,J 
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Oriiriiiia  object  ghall  be  imported  in  ships  which  belong  to  the  people  of  England, 
tionActyibcr*  Ireland,  &c.;   except    currants   and  goods,  the  produce  of  the 

Turkish  empire,  which  are  tiot  td  be  imported  but  in  vessels  of 

English  built;  the  clause  being  silent  as  to  the  ownership.    In  tiie 

coasting  trade  no  stranger  is  to  be  owner,  or  part  owner,  of  a  ship; 

but  no  provision  is  made  to  secure  an  English  built :  and  in  the 

fisheries  the  only  rule  was  that  the  ships  engaged  therein  should 

be  otvned  by  subjects  of  this  country.    And  although  in  all  these 

trades  the  act  invariably  required  that  the  master  and  three-fourths 

of  the  mariners  should  be  English,  in  the  fishery  nothing  is  said  of 

the  master  and  mariners. 

Wbit  wu  to         Xiest  any  doubt  should  exist  as  to  the  term  English  shippings, 

Engluh  fhip-     where  it  was  reqmred,  the  seventh  section  of  the  navigation  act 

w^nUon  a^^  defines  what  is  to  be  understood  by  it ;  that  is  to  say,  *'  shipping 

l2C«r.2.e,i&  built  in  England,  Ireland,  Wales,  the  islands  of  Guernsey  or 

Jersey,  or  town  of  Berwick  upon  Tweed,  or  in  any  of  the  knds) 
islands,  dominions,  or  territories  to  His  Majesty  in  Africa,  Asia, 
or  America,  belonging,  or  in  his  possession.''    And  it  provides 
that  where  any  ease,  abatement,  or  privilege,  is  given  in  the  book 
of  rates  to  goods  or  commodities  imported  or  exported  in  English 
built  shipping,  it  is  always  to  be  construed  as  extending  only  to 
such  ships  whereof  the  master  and  three-fourths  of  the  mariners 
are  English.    And  wherever  it  is  required  that  the  master  and 
three-fourths  of  the  mariners  should  be  English,  tlie  act  declares 
that  the  true  intent  and  meaning  of  this  provision  is,  that  tliej 
should  be  such  during  the  whole  voyage,  unless  in  case  of  sickness, 
death,  or  being  taken  prisoners  in  the  voyage.     And,  in  order  to 
prevent  frauds  in  colouring,  (as  the  act  terms  it,)  and  buying 
foreign  ships,  the  tenth  section  provides,  that  no  foreign  built  ship 
shall  be  deemed  or  pass  as  a  ship  belonging  to  England,  Ireland, 
&c.,  or  enjoy  the  benefit  and  privilege  of  such  a  ship  or  vessel, 
until  the  person  claiming  the  property  in  such  vessel  shall  make 
appear  to  the  chief  officer  of  the  customs  in  the  port  next  to  the 
place  of  his  abode,  that  he  is  not  an  alien,  and  shall  take  an  oath 
before  such  chief  officer,  that  such  ship  was  bojia  fide,  and  without 
fraud,  bought  by  him  for  a  valuable  consideration,  expressing  the 
sum,  as    also  the  time,  place,    and   persons  from  whom  it  was  * 
bought,  and  who  are  his  partners,  if  he  have  any;  aU  which 
partners  are  required  to  take  the  same  oath  before  the  ch^ef  officer 
of  the  customs  of  the  port  next  to  their  abode ;  and  that  no  fo- 
reigner, directly  or  indirectly,  has  any  interest,  part,  or  share 
therein.    Upon  taking  this  oath,  the  chief  officer  of  the  customs  is 
to  grant  a  certificate.    A  register  of  such  certificates  was  to  be 
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kept,  and  penalties  were  imposed  upon  officers  of  (mstdms^  who 
fihould  allow  the  privil^e  of  an  English  ship  to  any  ship  coming 
into  port  and  making  entry,  until  examination  whether  the  master 
aad  three-fourths  of  the  mariners  were  English ;  or  who  should 
allow  such  privilege  to  a  foreign  built  ship,  bringing  in  com- 
modities the  growth  of  the  country  where  it  was  built,  without 
examination  and  proof  whether  it  was  a  ship  of  the  built  of  that 
country,  and  that  the  master  and  three-fourths  of  the  mariners 
were  of  that  country.  So,  likewise,  if  any  governor  should  allow 
a  foreign  built  ship  to  load  or  tmload  before  such  certificate  be 
produced,  and  examination  made,  whether  the  master  and  three- 
fourths  of  the  mariners  be  English,  such  governor  is  for  the  first 
offence  to  be  removed  firom  his  office. 

We  have  seen  that  the  act  of  navigation,  except  in  two  instances,  EDcout«rt- 
was  content  simply  with  encouraging  property  in  shipping,  and  ti»h  shipping 
was  indifferent  as  to  the  built :  but  the  benefits  of  the  new  system  ^J  ^3  and  14 

-  ^  Car.  2.  and 

began  soon  to  be  felt,  and  it  was  the  policy  of  the  legislature  to  *  i  Jac.  2. 
eictend  them.    The  13  and  14  Car.  2.  c.  11.  provides,  that  for  the 
better  increase  of  shipping  and  navigation,  the  collectors  of  the 
customs  in  all  the  ports  of  England  should  forthwith  give  an 
account  to  the  collectors  and  surveyors  of  the  port  of  London  of 
an  foreign  built  ships  in  their  ports,  owned  and  belonging  to  the 
people  of  England,  and  of  their  built  and  burthen.    The  collectors 
and  surveyors  were  farther  required  to  make  a  list  of  all  such 
^pa,  and  to  transmit  it  to  the  Court  of  Exchequer,  before  1st 
December^  1662,  there  to  remain  upon  record.    The  act  then  pro- 
Hdet,  that  no  foreign-built  ship,  that  is  to  say,  not  built  in  any  of 
his  Mi^esty's  dominions  of  Asia,  Africa,  and  America,  or  other 
than  such  as  shall  be  bwutjide  bought  before  the  1st  of  October, 
1G62,  and  expressly  namedin  the  said  list,  should  enjoy  the  privi- 
lege of  an  English  ship,  although  owned  or  manned  by  English, 
(except  such  ships  as  were  taken  by  letters  of  marque,  or  cdn- 
denmed  as  lawful  prizes  in  the  Courts  of  Admiralty,)  but  that  all 
such  ships  should  be  deemed  aliens'  ships,  and  pay  duties  as  such. 
The  same  act  gave  a  bounty  for  seven  years  to  persons  building 
sfaq»  of  three  decks,  or  two  decks  and  a  half.    The  object  of  d>is 
provision  was,  for  the  increase  of  good  and  serviceable  shipping, 
and  for  securing  the  public  trade  and  commerce. 

The  next  act!  for  encouraging  British  shipping,  1  Jac.  2.  c.  18. 
was  by  continuing  certain  payments  and  duties  upon  foreign-built 
shipp^  employed  in  the  cos^ting  trade. 

.  Then  follows  the  7  &  8  Will.  3.  c.  32.    The  professed  object  of  ^em  of  re. 
this  statute  was  to  give  a  monopoly  of  the  colonial  trade,  both  in  ^u^  in^ 
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ittDort  and  export,  to  Britbb-ita^  Bfaij^ing  exidiwively,  and  \» 
prevent  firauda  by  colouring  foreign  Bhipa  nnder  Epglith  oamet. 
In  order  to  check  this  growing  evil,  it  was  proposed  to  inetitate 
a  strict  system  of  registry  in  the  plantation  trade.  l*he  ac^ 
therefore^  provides  that  no  ship  shoidd  be  deemed  or  pass  as  a  Aisf 
of  the  built  of  England,  Ireland,  &c.  or  any  of  the  phmtatioas  in 
America,  so  as  to  be  qualified  to  trade  to,  from,  or  ki  the  pbata- 
tions,  imtil  the  person  claiming  property  therein  should  register  k 
in  the  manner  prescribed  by  the  act.  But  this  act  exempts  hm 
r^istry  fishery  boats,  hoys,  lighters,  barges,  or  any  open  boats  or 
vessels,  though  of  English  or  plantation  built,  whose  navigslioii 
was  confined  to  the  coast.  And  it  farther  enacts  that  no  sUp's 
name,  when  registered,  shall  be  afterwards  changed  widumt  ragb*- 
teiing  such  ship  de  novo,  (which  was  also  required  to  be  done  S{K)n 
the  transfer  of  property  to  another  port)  and  delivering  up  the 
former  certificate  to  be  cancelled,,  under  the  befov^mentioiisd 
penalties.  And  in  case  there  should  be  any  alteration  of  property 
in  the  said  port,  by  the  sale  of  one  or  more  shares  m  any  ski|^  after 
registering  thereof,  such  sale  was  always  to  be  acknowledged  hj 
indorsement  on  the  certificate  of  the  register  before  two  wilnesaea^ 
in  order  to  prove  that  the  entire  property  in  such  ship  remained  to 
some  of  the  subjects  of  England,  if  any  dispute  should  arise  there- 
upon. 

The  provisions  of  this  act  did  not,  however^  wholly  exclude 
frauds.  The  certificates  of  the  register  were  often  sold  to  to* 
reigners ;  and  such  certificates  being  delivered  to  the  puichasos^ 
the  ships  of  foreigners,  under  colour  thereof,  were  introduced  mto 
the  plantation  trade.  To  prevent  this  practice,  the  15  Geo.  2, 
c.  31.  enacted  that  no  ship  required  to  be  registered^  and  earryiog 
goods,  &c.  to  or  from  the  plantations,  should  be  permitted  ts 
tsade,  or  be  deemed  qualified  for  that  purpose,  until  the  master,  at 
person  having  charge  of  such  ship,  should  upon  oath,  before  ih$ 
governor  or  collector  of  customs  of  the  plantation  where  he  arrived^ 
p?e  a  just  and  true  account  of  the  name  and  burthen  thereof,  sad 
of  the  place  from  whence  she  came,  and  of  other  partieulars. 

The  statute  next  in  order  was  the  20  Geo.  2.  c  45.,  by  which 
prixe  ships,  legally  condemned,  were  put  upon  the  same  foetiag  as 
British-built  ships,  and,  with  the  same  privileges,  made  subject  to 
the  same  regulations.  By  7  Geo.  3.  c.  45.,  ships  built  in  the  Isle 
of  Man,  and  owned  by  the  King's  subjects  there,  were  directed  t» 
pass  as  British-built  ships,  upon  the  persons  interested  thereb 
making  pM>of  of  the  built  and  property  according  to  the  forma  of 
the7&8WiU.3. 
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But  notwithstanding  so  many  eautious  restrictions^  it  was  still  to^^i^^t  for' 
firand  difficult  to  exclude  foreigners  from  becoming  largely  inte-  *  ■^•«  in  a 
Mted  in  British  ships;  the  13  Geo.  3.  c.  26.  was^  therefore^  passed  withoa/ooa- 
to  stop  the  increase  of  this  mischief.    Amongst  other  things  it  ■«n'of  t^* 
redtes^  that  many  inconveniences  had  arisen  from  foreigners  and  three-foarthi 
oAer  persons^  not  natural  born  subjects,  becoming  possessed  of  "^  ^^^ 
sad  entitled  to  any  part  or  share  in  British  ships ;  that,  by  reason 
of  this  practice,  otiier  part-owners  of  a  ship  coidd  not  obtain  the 
f(|[i8ter  required  by  the  act  of  William  for  the  security  of  the  navl- 
gition  of  tiie  ship,  whereby  the  trade  and  commerce  of  the  king- 
Aim  had  been  greatly  hindered  and  obstructed.    In  order,  there- 
fefe,  to  prevent  such  abuses  in  the  sale  of  shares  of  British-built 
ships  to  foreigners,  this  statute  in  express  terms  enacts,  that  no 
fi»«igner,  or  other  person  not  beiiig  a  natural-bom  subject^  shall 
be  entitied  to,  or  shall  purchase,  or  contract  for,  any  part  or  share 
of  any  British  ship  or  vessel  belonging  to  natural-bon^  subjects, 
widKmt  the  consent  in  writing  of  the  owner  or  owners  of  three- 
fimiih  parts  in  value  at  least  of  such  ship  or  vessel  first  obtained 
sad  indorsed  on  the  certificate  of  the  register  before  two  witnesses ; 
oHierwiae  such  agreement,  piwchase,  and  sale,  to  be  void.  The  last 
aet,  previous  to  the  26  Geo.  3.  was  the  18  Geo.  3.  c.  56.    By  this 
act  the  plantatiott  trade  was  thrown  open  to  Ireland,  and  ships  and 
^Is  built  and  owned  by  his  Majesty's  subjects  in  that  country 
declared.entitled  to  aU  the  privileges  of  British-built  vessels. 

We  now  come  to  the  celebrated  act  of  the  26  Geo.  3.  c.  60.  Hie 
diBBges  which  had  happened  in  America,  and  the  prospect  of  an 
independent  commercial  state  about  to  arise  in  the  vicinity  of  our 
colonies,  suggested  the  necessity  of  some  stricter  regulations  as  to 
our  plntaitJbn  trade.  Frauds,  as  respected  our  shipping,  were  of 
finqoent  occurrence  in  our  colonies;  and  British  vessels,  with 
phntaljon  registers,  were  constandy  sold  or  fraudulently  trans- 
fcffied  to  foreigners.  An  improved  system  of  registration  was  origta  sod 
ISDewise  deemed  necessary  to  check  the  enormous  growth  of  S^^^^^J^ 
smuggling.  This  evil,  it  was  thought,  might  be  restrained,  if  tryacti. 
every  vessel  were  to  be  repstered  at  the  port  to  which  she  be- 
longed. The  true  name  of  the  vessel  might  then  be  easily  ascer- 
tttoed,  together  with  the  name  of  the  master  and  of  the  port.  And 
if  the  names  and  occupations  of  all  the  owners  were  required  to  be 
dfiKribed^  before  a  certificate  of  re^stry  could  be  granted,  it  might 
be  es^ected  that  many  persons  would  be  discouraged  from  engag- 
iog  in  the  building,  eqidpping,  and  employing  vessels  of  this  de- 
so^ption,  from  the  apprehension  that  their  names  must  appear; 
aiid  if  such  ships  were  made  subjept  to  forfeiture  on  being  found 

iS 
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OMn  Md        without  a  register,  they  could  not  escape  under  the  colour  of 
modern  regis-   foreign  documents,  (a)  ,  ^ 

tryacu.  These  were  some  of  the  principal  reasons  which  suggested  an 

alteration  in  the  system  of  registry.    The  defects  in  the  old  reps- 
try  laws  were  obvious ;  and  the  principal  one  was,  that  evasion  was 
easy.    As  the  law  stood,  registers  were  granted  in  pursuance  of 
the  7  &  8  Will.  3.,  and  16  Geo.  2.  c.  31.    The  act  of  WilHam  coa- 
fined  the  trade  to  and  from  the  plantations  to  British-built  ships, 
owned  by  British  subjects ;  or  to  foreign  ships  taken  as  prize,  and 
legally  condemned:  but  notwithstanding  no  other  sort  of  ship  was 
entitled  to  a  register,  it  had  been  the  practice  to  grant  registers  to 
foreign  ships  wrecked  or  stranded  on  the  coasts  of  this  kingdom, 
on  their  being  purchased  and  repaired  by  British  subjects;  and 
foreigners,  not  only  in  our  colonies,  but  in  all  parts  of  the  world, 
were  found  interested  in  British  vessels,  {b)    Many  other  incon- 
veniences were  experienced  under  the  old  system;  and,  more  espe- 
cially, the  difficulty  of  tracing  the  property  in  ships,  and  their 
transfer  from  one  owner  to  another.     And  when  it  was  considered 
how  great  was  the  national  stake  in  this  species  of  property,  and 
how  considerable  a  part  it  composed,  not  only  of  the  wealth  but 
of  the  actual  defence  of  the  kingdom,  it  was  deemed  expedient  to 
mature  a  system  which   should  provide  for  the  prosperity  and 
security  of  shipping  above  all  other  things ;  which  should  obtain 
for  British  \essel8  a  decided  preference  in  all  quarters  of  the  world; 
which  should  confine  to  our  own  docks,  shipwrights,  and  artificers, 
advantages  heretofore  shared  with  others,  and  which  should  com- 
municate to  the  public  such  precise  information  with  respect  to 
the  extent  and  nature  of  this  kind  of  property,  'as  efiectuaHy  to 
prevent  foreigners  from  becoming  engaged  in  it  to  the  hazard  of 
so  many  important  interests.    The  26  Geo.  3.  c.  GO.  was  there- 
fore passed,  and  followed  up  by  other  acts  ct  amendment  ^d  im- 
iS^s^JdST      prdvement.    The  public  are  indebted  for  this  system,  and  for  this 
26.Geo.3.c.60.  system  in  almost  its  present  state  of  completeness,  to  the  industry 
c  es.  Aiid  ability  of  the  late  £arl  of  Liverpool,  a  nobleman  who,  without 

ostentation,  did  more  to  uphold  the  maritime  predominance  of  this 
country  than  almost  any  man  who  has  preceded  or  followed  him. 
According  to  this  system  of  law,  every  British  vessel  now  effic- 
tually  sails  under  a  specific  licence,  which  is  granted  to  her  by  the 
appointed  ofTicer,  upon  the  verification  of  her  beine  British  built, 
and  posscHsing  all  the  other  qualifications  which  the  law  requires; 
and  which  licence,  on  the  other  hand,  is  refused  if  she  ha\'e  not 

(«)  llccTCs,  401.  (*)  Reeves  40S. 
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complied  with  the  conditions  of  the  law.  The  great  object  of  our  Ongjj  ^^ 
navigation  laws,  as  we  have  before  had  occasion  to  remark,  is  to  con-  dem  rcsutry 
fine  our  trade,  and  all  its  privileges,  to  our  own  mariners  and  shipping;  ^^* 
to  ships,  the  property  of  our  own  merchants,  and  the  built  of  our  own 
Country.  The  object  of  the  registry  acts  is  to  second  and  enforcethis 
national  purpose,  by  compelling  every  vessel  claiming  to  be  British, 
to  make  an  enrolment  of  her  name,  tonnage,  property  and  built, 
that  she  may  every  moment,  and  invariably,  be  before  the  public 
eye,  and  that  foreigners  may  be  prevented  from  having  any  interest 
in  her.  The  policy  of  these  acts  may  not  be  at  first  perceived. 
The  proper  point  under  which  they  are  to  be  considered  is  that  of 
completing  the  system  of  our  navigation  laws ;  an  object  which 
they  effect  by  bringing  its  principal  subjects,  ship-owners,  ships, 
.and  sailors,  lender  the  distinct  view  of  the  law,  and,  by  the  regis.- 
tration  of  every  act  of  transfer,  effectually  preventing  t|iose.  oppor- 
tunities of  evasion  which  would  follow  by  a  confusion  of  identity* 

IL  In  the  developement  of  the  registry  system,  which  we  are  now 
about  to  subjoin,  we  shall  distribute  the  law  of  registration,  as  it 
now  exists,  into  the  several  heads  into  which  the  new  act,  (4  Geo.  4. 
C.41.)  has  cast  it.  And,  first,  as  to  the  ships  which  must  be  re- 
gistered, and  which  are  required  to  be  so. 

III.  Until  the  4  Geo.  4.  c.  41..  th^  laws  relating  to  the  regis-  The  new  n- 
tration  of  ships  were  distributed  through  the  several   statutes,  f^T'^i 
to  which,  for  the  purpose  of  illustrating  this  system,  we  have 
referred  above.    The  law  of  registration  having  been  thus  ren^ 
dered  inconveniently  complicate,  and  the  letter  of  the  several 
acts  pressing  in  many  cases,  very  hardly,  against  the  property  of 
merchants  and  ship-owners,  the  4  Geo.  4.  c.  41.  was  at  length  Thenewrens- 
passed  for  the  avoijred  purpose  of  administering  a  remedy  to  this  tlon  act, 
criL    By  this  act^^  bU  the  former  registry  acts  (except  where  ex-  ^^^^*^'  ^•^^' 
pressly  mentioned  as  we  proceed)  are  effectually  repealed,   and 
thdr  several  provisions  consolidated  and  re-enacted  with    such 
aherations,  as  were  found,  by  experience,  to  be  suited  at  once. to 
the  object  of  the  act,  to  the  new  forms  of  commerce  and  com- 
mercial dealing,  and  to  the  nature  of  the  property  to  which  the 
statute  applies. 

The  4G.  4.  c.  41.  adopting  the  spirit  and  the  principles  of  the  What  ships  are 
26G.  3.,  enacts,  that  all  merchant  vessels  employed  upon. the  seas,  S  by  40^4. 
having  a  deck  or  being  of  the  burthen  of  fifteen  tons  or  upwards,  ^  ^^ 
and  built  in  Great  Britain,  or  Ireland,  Jersey,  Guernsey,  the  Isle 
of  &Ian,  or  in  some  of  the  colonies  or  territories  in  Asia,  AAdca,  or 
America,  belonging  to  his  Majesty,  or  in  Malta,  Gibraltar,  or 
llcligoland,  and  all  such  ships  as  shall  have  been  condemned  in 
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any  Court  of  Admiralty  as  prize  of  war ;  and  Buch  ships  and  Tesaek 
.  as  shall  have  been  condemned  in  any  competent  court,  for  tlie 
breach  of  the  laws  made  for  the  prevention  of  the  slave  tradei  and 
which  shall  wholly  belong,  and  continue  wholly  to  belong,  to  lus 
Majesty's  subjects,  shall  be  required  and  authorized  to  be  register- 
ed, and  to  receive  a  certificate  of  such  registry,  the  form  of  which 
certificate  shall  be  as  follows,  videlicet :  (a) 

Certificftte  of  This  is  to  certify,  that  in  pursuance  of  an  act  passed  in  the 
u^  ti^enew  fourth  year  of  the  reign  of  King  George  the  Fourth,  intituled  Jn 
act  4  Geo.  4.     Act  fiJT  the  registering  of  Fesseh,  [here  insert  the  names,  occiqMh 

tion,  and  residence  of  the  subscribing  owners^']  having  taken  end 
subscribed  the  oath  required  by  this  act,  and  having  sworn  th&t 
[he  or  they"]  together  with  [names j  occupations^  and  residence  of 
nan-subscribifig  owners']  [is  or  are]  sole  owner  or  owners  in  Ihe 
proportions  specified  on  the  back  hereof,  of  the  ship  or  vessel 
celled  the  [ship*s.  name]  of  [place  to  which  the  vessel  helongi] 
which  is  of  the  burthen  of  [number  of  tons]  and  wherecrf  [master's 
name]  is  master ;  and  that  the  said  ship  or  vessel  was  [when  and 
where  built ,  or  condemned  as  prize j  referring  to  builder* s  certificate^ 
judge's  certificate,  or  certificate  of  last  registry,  then  delivered  vp 
to  be  cancelled]  and  [name  and  employment  of  surveyir^  ojficer] 
having  certified  to  us  that  the  said  ship  or  vessel  has  [number] 
decks,  and  [number]  masts  ;  that  her  length  from  tbe  fore  part  of 
the  main  stem  to  the  after  part  of  the  stem  post  aloft  is  [number 
of  feet  and  inches]  3  her  breadth  at  the  broadest  part  [statkg 
whether  that  be  above  or  below  the  main  wales]  b  [number  ef 
feet  and  inches] ;  her  [height  between  decks,  if  more  than  oae 
deck,  or  depth  in  the  hold,  if  only  one  deck]j  is  [number  of  fed 
and  inches]  ;  that  she  is  [how  rigged]  ri^^ed  vdth  a  [standing  or 
running]  bowsprit,  is  [descr^tion  of  stem]  stemec^  [carvel  or 
clinker]  built,  has  [whether  any  or  no]  gallery,  and  [kisut  ofhead^ 
if  any  ^  head;  and  the  said  subscribing  owners  having  consented 
and  agreed  to  the  above  description,  and  having  caused  sufficient 
security  to  be  ^ven,  as  is  required  by  the  said  act,  the  said  ship  or 
Tessel  caUed  the  [name]  has  been  duly  registered  at  the  port  of 
[nafne  of  port].  Certified  under  our  hands,  at  the  Custom  Hoose, 
in  the  said  port  of  [name  of  port]  this  [date]  day  of  [name  of 
month]  in  the  year  [words  at  length^ 

(Signed)   Collector. 

(Signed)  — ^ Comptroller, 

And  on  the  back  of  such  certificate  of  registry,  there  shall  be  so 

(c>  4Geo.4.  C.41.B.  S&S.   See  the  act  ia  the  ^pendix.  . 
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acocnmt  of  the  parts  or  ihares  held  by  each  of  the  owners  men-*  laflocBMiwiite 

OB  tile  «eriW 


rt- 


tbned  and  described  in  such  certificate,  in  form  and  manner  fbl-  gcate  of 
bwiag :  gistry. 

Names  of  the  w?eral  owners  Numl)er  of  Bixty-foarth  Shares 

withia  mantaoned.  held  l^  each  owner. 

N«QKie  Thirty-two. 

Name  Sixteen. 

Name  Eight. 

Name  Eight. 

(Signed) Collector. 

(Signed)  Comptroller. 

Upon  such  registration,  and  not  till  then,  such  vessel  is  entitled 
to  die  privileges  of  a  British  ship,  and  shall  be  subject  to  forfeituie 
if  attempting  to  exercise  any  such  privilege  before  r^stry.  (a) 
But  Britiftli  ships  captured  by  the  enemy,  and  sold  to  foreigners, 
are  not  to  be  entitled  to  registry,  unless  where  seized  or  re-tak»i 
by  a  British  ship  of  war^  and  duly  condemned  by  a  Court  of  Ad- 
miralty as  pri«e  c^  war,  or  for  breach  of  the  slave  trade  laws,  {b) 
AQ  other  ships  whatsoever,  although  owned  by  British  subjects.  What  ar a 
(•'.  tf.  all  ah^  unregistered,  or  not  entitled  to  registry,)  are  to  be  ^^^^  "^^ 
considered  as  alien  ships. 

IV.  And  as  frequent  frauds  were  committed  both  against  owners  of  ships  which 
tod  agMDSt  the  registry  acts,  l^  the  practice  of  selling  ships  abroad  ^^  "/^m** 

u  unsemworihy,  it  is  enacted  by  this  act,  (c)  that  when  any  British  ^' 

ihips  shall  be  declared  to  be  unseaworthy  and  incapable  of  being 
repaired  to  the  advantage  of  the  owners,  and  shall  for  such  reason 
be  sold.  Such  shall  be  deemed  to  be  a  ship  lost  (nt  broken  up  to  aU 
inteiits  and  purposes,  and  shaQ  never  be  again  entitled  to  registry. 

V.  And  to  prevent  another  frequent  fraud,  namely,  that  of  Ameri-  Who  may  be 
OBaand  others  using  the  names  of  British  owners,  resident  abroad,  ^^^^^ 

no  sidqect  whose  usual  residence  is  in  any  country  not  under  the  do- 
iBiiibn  of  his  Majesty,  is  to  be  entitled  to  be  an  owner  in  whole  or 
partiif  any  diip  during  such  residence,  unless  he  be  a  member  of 
iCMne  British  factory,  or  agent  for,  or  co-partner  in,  a  house  or  co- 
partBefship  actually  carrying  on  trade  in  Great  Britain  or  Ire- 
lBd.<i() 

VI.  As  the  above  olauses  require  all  British  built  ships  to  be 
igglilered,  and  allow  such  ships  on/y  to  be  registered,  the  next 
abject  of  the  registry  act  is  to  secure  and  confine  the  construction 
of  Bookish  ddps  to  his  M^stjr's  Mibjects,  and  to  prevent  any  fraii^ 

(i)  4  Geo.  4.  c.  41.  s.  4.  (c)  4  Geo.  4.  c.  41.  s.  7*. 

•  (*)  Suncact,  a.  S.  (d)  Sana  aet,  a.  II. 
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dulent  dealing  therein.  To  this  end  it  is  next  enacted^  {b)  that  no 
ship  shall  be  deemed  British  built,  or  shall  contmue  to  enjoy  the 
.privileges  of  a  British  ship,  if  repaired  in  a  foreign  poriy  at  an 
expense  exceeding  twenty  shillings  per  ton,  unless  such  repidrB 
shall  have  been  necessary  by  reason  of  extraordinary  damage  bus- 
taihed  during  her  absence  from  his  Majesty's  dominions ;  and  to 
enable  her  to  perform  her  voyage,  and  to  return  to  some  port  in 
the  King's  dominions ;  and  vi^heuever  any  ship,  so  repaired  at  a 
rate  exceeding  twenty  shillings  per  ton,  in  a  foreign  port,  sball 
arrive  at  any  port  in  the  King's  dominions,  the  master  shall  im- 
mediately upon  arrival  report  such  repairs  to  the  collector  of  the 
port  3  and  if  the  necessity  of  such  repairs  shaU  be  then  proved  to  the 
satisfaction  of  the  commissioners  of  the  custmns,  they  shall  direct 
the  collector  of  the  port  to  certify  on  the  ship's  certifioate  of  regis- 
try, that  the  privileges  of  the  ship  have  not  been  ^^^f^ted  by  such 
excess  of  repair  above  tvrenty  shillings,  > ' 

VII.  The  persons  (b)  authorized  to  make  registry  and  to  grant 
certificates  are,  1.  The  collector  and  Comptroller  of  his  Majesty'a 
customs  in  any  port  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  in  the  Isle  of  Man  respectively,  in  respect  of  ships  to 
be  there  registered,  2.  The  principal  officers  of  the  customs, 
together  with  the  governor,  lieutenant  governor,  or  conunander  in 
chief,  in  the  island  of  Guernsey  and  Jersey,  in  respect  of  vessels  to 
be  there  registered.  3.  For  colonial  registers,  the  collector  and 
comptroller  of  the  customs  of  any  port  of  the  colony^  together  with 
the  governor,  lieutenant  governor,  or  commander  in  chief,  in  re* 
spect  of  vessels  to  be  there  registered.  4.  For  ships  r^stered  in 
India,  the  collector  at  any  port  in  the  East  Indies,  or  the  senior 
merchant,  or  any  other  person  of  six  years^  standing  in  die  com- 
pany's service,  who  may  be  respectively  appointed  by  any  local 
government  to  act  in  execution  of  this  statute.  6.  And  with  re- 
spect to  ships  .to  be  registered  in  Malta,  Gibraltar,  Heligdand, 
and  the  Cape  of  Good  Hope,  such  registers  are  to  be. made  before 
the  governor,  lieutenant  governor,  or  commander  in  chief,  upon 
those  stations.  But  the  registry  of  ships  in  India  is  not  to  entitle 
such  ships  to  the  privileges  of  British  ships  in  any  trade  beyond 
the  limits  of  the  company's  charter,  except  where  it  is  otherwise 
specified  in  the  &3  Geo.  3.  Nor  are  ships  built  at'Malta,  Gibraltar, 
or  Heligoland,  to  be  entitled  to  the  privilege  of  British  ships,  as  to 
the  colonial  trade  between  Great  Britain  and  her  other  colonies. 

VIII,  As  to  itke  place  of  registry ,  the  act  requires  that  ships  shall 


(«)  4  Geo.  4.  c.  41.  s.  6, 


{b)  Same  act,  a.  3. 
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be  registered  at  the  port  only  to  which  they  respectively  belong ; 
unless  where  sufficient  cause  shall  be  shewn  to  two  commissioners 
in  England^  Ireland^  or  Scotland  (or  to  the  governors^  &c.  in  the 
GoloDies),  in  which  case  such  commissioners  or  governor  may 
anthorise  the  registry  in  another  i^ort.  (a) 

DC.  As  regards  the  port  to  which  every  ship  shall  be  deemed  to  Of  the  ship's 
bebng,  the  statute  enacts  that  every  vessel  shall  be  deemed  to  ^^^  ^^^"'^ 
belong  to  some  port  at  or  near  to  which  some  or  one  of  the  sub- 
scribing owners  shall  reside ;  and  whenever  such  owner  or  owners 
shafl  have  transferred  all  his  or  their  share  in  any  such  ship^  such 
diip  shall  be  registered  de  novo,  before  she  shall  depart  from  the 
port  to  which  she  shall  then  belongs  or  from  any  port  iu  the  same 
kingdom  or  colony  with  her  home  port.  But  if  such  registry  de 
novo  cannot  be  made  before  the  ship  shall  sail^  the  officer  of  the 
pdrt  shall  indorse  upon  her  certificate  of  registry  his  permission^ 
that  the  ship  •  may  make  one  voyage.  And  where  ships  are  built 
ia  any  of  our  colonies  for  owiiiers  resident  in  the  United  Kingdom^ 
the  collector  or  other  officer  of  the  colonial  port  shall  give  a  certi- 
ficate^  by  authority  of  which  certificate  the  said  ship  may  proceed 
on  its  Voyage  for  the  United  Kingdom^  there  to  be  dulyre^pb- 
tend,  (b) 

X.  Before  obtaining  a  certificate,  the  oath  following  must  be  Of  the  oath  to 
taken  before  the  officers  of  registry  by  the  subscribing  owners.  ^  ^^^^  ^  ■■ 
If  inch  ship  shall  be  owned  by  one  person  only,  the  oath  must  of  joint  owncn^ 
course  be  taken  by  such  single  owner.     If  there  be  two  joint-     ^' 
owners,  the  oath  mxist  be  taken  by  both  such  joint  owners,  if  both 
than  be  resident  within  twenty  miles  of  the  port  where  such  re- 
gistry is  required,  or  by  one  of  such  joint-owners,  if  one  or  both  of 
them  shall  be  resident  at  a  greater  distance ;  or  if  the  number  of 
ndi  owners  shall  exceed  two,  the  oath  fehall  be  then  taken  by  the 
loajortty,  if  the  majority  shall  be  resident  within  twenty  miles^ 
not  exceeding  three  of  such  owners,  or  by  one  of  such  owners,  if 
all  shall  be  resident  at  a  greater  distance.    And  in  case  the  re- 
posed number  of  part-owners  shall  be  hindered  by  ill  health  firom 
ginng  their  personal  attendance,  any  attendant  single  owner  shall 
then  farther  add  to  his  own  oath,  that  the  other  part-owners,  then 
>i>fl6nt,  are  either  not  resident  within  twenty  miles  of  the  port  of 
registry,  or  have  not  wilfully  absented  themselves  in  order  to  avoid 
taking  the  oath,  but  are  hindered  by  illness,  (c) 

I  J.B,  of  [place  of  residence  and  occupation']  do  make  oadi  Form  of  oath.' 

(«)  4  Geo.  4.  c*  41.  i.  3  and  9.  (c)  4  Geo.  4.  8.  12  and  IS. 

W  Same  act,  s.  10. 
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Form  of  oath.    ^^^  the  ship  OT  vcMel  [name]  of  [port  or  place]  whereof  \maiU^i 

name]  is  at  present  master^  being  [kind  of  builtj  burthen,  fyc.  as 
'  described  in  the  certificate  of  the  surveying  ojficer]  was  [ivAai 
and  where  built,  or  if  prize,  capture^  and  condemnation']  and  tint 
I  the  said  A.  B.  [and  the  other  owners*  names  and  occapaHam^ 
ifamg,  and  where  they  respectivefy  reside  ^  Tidelieet,  town,  place, 
&r  parish  and  county  ;  or  if  member  of,  and  resident  in  any  foe- 
tory  in  foreign  ports,  or  in  any  foreign  town  or  diy,  bmg  m 
agent  for  or  partner  in  any  house  or  co-partnership,  aetuMi 
carrying  on  trade  in  Oreat  Britain  or  Ireland;  the  neane  ofsuA 
factory,  foreign  town  or  city,  and  the  names  of  such  house  or  oo- 
parinersh^]  am  [or  are]  sole  owner  [or  owners]  of  the  nid 
ressel,  and  that  no  other  person  or  persons  whatever  hath  or  hsra 
any  rights  title^  interest,  share^  or  property  therein  or  thereto ',  and 
that  I  the  said  A.  B.  [and  the  said  other  owners,  if  any]  am  [or 
are]  truly  and  bonajlde  a  subject  [or  sttbfects]  of  Great  Britain; 
and  that  I  the  said  Jl.  B.  have  not  [nor  have  any  of  the  (dher 
owners,  to  the  best  of  my  knowledge  and  belief,]  taken  the  oath  cf 
allegiance  to  any  foreign  state  whatever^  [except  under  the  term 
<f  some  capitulation,  describing  the  particulars  thereof^  or  that 
since  my  taking  [or  his  or  their  taking]  the  oath  of  aU^lanoeto 
[naming  the  foreign  states  respectively  to  which  he  or  any  of  the 

'  eaid  owners  shall  have  taken  the  same]  I  have  [or  he  or  they  hetk 

or  have]  become  a  denizen  [or  denizens,  or  naturalized  subfeei  or 
subjects,  as  the  case  may  be]  of  the  United  Kingdom  of  Gmt 
Britain  and  Ireland  by  his  Majesty's  letters  patent,  or  by  an  act  of 
parliament  [naming  the  times  when  such  letters  ofdemzaHon  hose 
been  granted  respectively,  or  the  year  or  years  in  which  such  ed 
or  acts  for  naturalization  have  passed  reyfecHvely]  ;  and  that  n6 
foreigner,  directly  or  indirectly,  hath  any  share  or  part  intereitiB 
the  said  ship  or  vessel. 

Saireyto  be  XI.  In  order  to  enable  the  o£Gicers  of  the  customs  to  grant  the 

to*Ac  ctfti^"*  certificate  of  registry,  some  person  appointed  by  the  commisaionen 
ficate.  must,  previous  to  the  actual  registry,  go  on  board  the  vessel,  and 

make  the  necessary  survey  as  to  every  particular  to  be  contained 
in  the  certificate.  He  paust  then  make  a  report  in  writing  to  the 
officers  of  customs  appointed  to  register  the  ship ;  and  the  master, 
or  other  agent  of  the  owner,  must  subscribe  his  name  to  such  re- 
port, (a)  The  mode  of  admeasurement  b  to  be  that  prescribed  in 
the  16th  section,  for  ships  on  shore ;  and  that  prescribe  in  sec- 
tion 16  of  the  same  act,  for  vessels  measured  when  afloat    h 

(a)  4  Geo.  4.  c.  41.  s.  14, 16,  and  16,    See  the  act  in  the  Appendtx. 
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6leam  vesaeU^  tbe  ex^gine^room  is  to  be  deducted ;  and  when  the 
tCMuiage  haA  been  so  ascertained  it  is  to  be  final,  (a) 

XII.  At  the  time  of  re^try,  the  act,  requires  that  the  master  and  Of  the  bond  to 
the  subscribing  owners^  or  as  many  of  them  as  are  required  to  the^mute/aod 
pttend  to  make  registry,  shall  enter  into  a  bond  with  penalties  ^^"^i^^n- 
from  one  hundred  to  a  thousand  pounds,  (according  to  the  tonnage 
of  the  Tessel,  from  fifteen  to  three  hundred  tons  and  upwards,) 
that  the  certificate  shall  be  solely  made  use  of  for  the  service  of 
the  vessely  and  shall  not  be  sold,  lent;  or  otherwise  disposed  of, 
to  any  person  whatever ;  and  that  in  case  the  ship  shall  be  cap- 
Inred,  burnt,  broken  up,  shall  have  forfeited  the  privileges  of  a 
British  ship,  or  shall  have  been  seized  and  legally  condemned  for 
illicit  trading,  or  shall  have  been  taken  in  execution  for  debt,  and 
sold  by  due  process  of  law,  or  shall  have  been  sold  to  the  crown, 
or  shall  under  any  circumstances  have  been  registered  de  novo, 
the  ^rtificate,  if  preserved,  shall  be  delivered  up,  (within  one 
month  after  the  arrival  of  the  master  in  any  British  port)  to  the 
registering  officers  of  such  port.    In  the  case  of  the  sale  of  the 
ship  in  any  port  to  foreigners,  the  certificate  to  be  delivered  to 
the  officers  of  custams  (or  if  abroad  to  the  British  consul)  within  - 
seren  days  after  such  sale.    But  if  the  master  shall  be  ibea  at  sea 
with  the  sUqp,  then  the  certificate  to  be  delivered  vnithin  fourteen 
4ayB  after  the  arrival  of  the  master  at  any  British  port.    If  the 
ili^  at  the  time  of  registry  be  at  any  other  port  than  that  of  re^ 
gifltry,  and  the  master  with  her,  the  master  may  there  give  a  se^ 
pmrate  bond,  {b)    When  the  master  is  changed,  the  new  master 
most  give  a  similar  b<md ;  and  his  name  shall  be  indorsed  by  the 
oBcers  of  customs  (at  the  port  where  the  change  takes  place)  on 
the  opitifioite  of  r^pistry,  which  the  old  master  must  deliver  to 
those  officers  for  that  purpose,  (c)    And  if  any  person,  for  what- 
sver  cause,  shall  be  in  possessicm  of  the  certificate .  at  the  time, 
(or  at  any  other  time  where  the  act  .requires  it  to  be  given  up)  and 
ahaM  wilfully  detain  it  after  demand,  he  is  liable  to  all  the  penal- 
ties of  the  bond.  (cQ 

Xin.  The  name  of  the  ship,  as  named  in  the  register,  is  to  be  SMp's  name 
fsinted  on  the  stem,  and  is  never  afterwards  to  be  changed,  (e)     chjUAdT 
XIV.  When  applying  for  certificate  of  registry,  the  owners^  &c. 
produce  the  builder's  certificate,  stating  the  tune  when,  and 
place  where^  the  ship  was  built^  and  also  an*  Itcoount  of  the 

ff)  4  Geo.  4.  c  41.  8. 17.  and  18.  (d)  4  Geo.  4.  c.  41.  s.  SI. 

(»)  tenesclt  %,  IS.  (0  Ssms  set,  8.  SS. 

(e)  Snw  act,.!.  80. 
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Of  the  build-   tonnage^  and  the  name  of  the  first  purchaser  or  purchasen.   The 

owners  must  also  make  oath  that  the  ship^  for  which  sudi  certi- 
ficate is  required,    is  the  same  with   the  one  described  in  the 
builder's  certificate,  (a) 
Certificate  of        ^^*  ^^  ^^^  ^^  certificate  of  registry  shall  be  lost  or  mislaid, 
rejpstry  lost  or  r^d  duc  proof  of  such  loss  be  given,  the  commissioners  may  per- 
mit a  registry  de  novo;  and  in  case  of  the  absence  of  the  ship  m 
a  distant  port,  may  grant  a  temporary  licence  for  the  {Mcseot 
^use  of  the  ship.    But  the  owners,  in  such  case  of  a  itpstrf  ds 
novo  must  give  a  bond  that  the  certificate,  if  thereafter  found, 
shall  be  delivered  up;  and  that,  with  their  privily,  no  illegal  Use 
has  been  made  pf  it  5  and  the  master,  if  in  the  British  doimniong, 
•must  make  oath  that  the  ship  has  been  be/ore  duly  registered, 
naming  the  port  where  and  the  time  when.    If  the  master  be  ab» 
sent,  the  registry  de  novo  shall  be  still  granted  to  the  owners,  upos 
such  owners  taking  the  oath  required  by  the  act;  and  shaU  be thea 
forwarded  to  the  collector  of  any  other  port  to  be  given  to  the 
master,  upon  his  taking  the  oath  required,  and  delivering  up  aaj 
licence  which  he  may  have  for  present  use.  {b) 
Of  perwns  de-  .    XVI.  And  as  it  might  lead  to  the  greatest  inconvenience,  pnUie 
liftcSS  of  re-'"  aa  well  as  private,  if  any  person  under  any  pretence  should  dctaia 
S^^'  the  certificate  of  registry,  it  is  enacted  that  in  case  the  master  cf 

any  ship,  or  any  other  person,  who  shall  have  received  the  certi- 
ficate for  any  purpose  whatever,  shall  wilfully  detain  it  from  ^ 
ojficers.  of  customs,  the  owner  may  thereupon  make  oath  of.svch 
detainer  before  the  nearest  justice  of  peace,  upon  which  the  said 
justice  may  issue  his  warrant  for  the  apprehension  of  such  master 
or  other  person  so  detaining  it;  and,  if  upon  examination  he  abaB 
be  satisfied  that  the  certificate  is  not  lost  or  mislaid,  but  is  wilfidly 
detahied,  he  shall  convict  such  person  in  the  penalty  of  one  hun- 
dred pounds.  And  the  said  justice  shall  further  certify  such  de* 
tainer  to  the  ofiicers  of  custo^as,  who  shall  thereupon  make  a  le- 
gistry  de  novo  of  the  ship,  and  grant  a  new  certificate.  The  same 
registry  de  novo  shall  be  granted  in  case  the  master  shall  have 
absconded  with  the  certificate,  {c) 

XVII.  If  the  ship  be  altered  in  any  way  so  as  not  to  correspond 
•     with  the  description  in  the  registry,  the  ship  niust  be  registered 

denovOf  otherwise  she  will  be  deemed  a  ship  not  duly  registered.  ((Q 

XVIII.  In  the  case  of  vessels  condemned  as  prize  or  for  breach 
of  slave  laws,  the  purchasers  upon  applying  for  registry  must  pro- 

(«)  4  Geo.  4.  -c.  41.  8*  83,  (c)  4  Geo.  1.  c.  4l.«  «5. 

{j^  Same  act,  s.  84.  (4O  Same  act,  s.  86. 
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« 

ihce  certificate  of  coiademnation.  (a)     And  no  prize  vessels  to  Of  vessels 
be  registered  except  in  the  ports  of  Southampton^  Weymouth,  ^^{^^ 
Exeter,  Plymouth,  Fahnouth,  Liverpool,  and  Whitehaven,  (i) 

XIX.  All  transfers  of  any  interest  in  a  ship  must  be  made  by  Transfers  of 

•^  *  ^    ships  not  void 

in  of  sale,  in  writing,   reciting  the  certificate  of  registry,  or  the  by  reason  of 
principal  contents  thereof.    But  such  bill  of  sale  is  not  hereaftet  ^"^''' 
to  be  void  by  reason  of  any  error  in  such  recitaL  (e) 

XX.  In  all  ships  owned  in  part,  the  property  of  such  ship  is  Property  in 
to  be  considered  to  be  divided  mto  sixty^fouir  shares  or  parts,  and  divided  into 
BO  peraon  can  hereafter  be  entitled  to  be  a  reiristered  owner  in  »«ty-fonr 

'^  °  parts  and 

leiqpect  of  any  less  proportion  than  an  integral  sixty^fourth  part,  shares^    ; 

Upon  the  first  registry  of  all  vessels,  the  subscribing  owner  must   ^v-  '^- 

add  to  his  oath  the  number  of  such  shares  holden  by  each  owner, 

aad  the  same  will  be  registered  accordingly.    But  if  the  property 

of  any  owner   cannot  be  reduced  by  division  into  any  number 

rf  intend  sixty-fourth  parts,  the  fractional  parts  may  be  con- 

feyed  by  memorandum  upon  the  bill  of  sale,  and  without  any  new    . 

stamp.  Mercantile  partners,  described  as  such  in  the  registry,  are  q^  mercantile 

not  required  to  distinguish  their  proportionate  shares;  and  any  partners. 

ihip,  or  shares  of  a  ship,  so  holden  by  mercantile  partners,  shall 

be  deemed  in  all  respects  partnership  property,  (d) 

XXI.  No  greater  number  of  persons  than  thirty-two  can  be  Only  thirty- 
part^jwners  at  one  time.    But  this  is  not  to  affect  the  equitable  II^^^owdot  at 
title  of  minors,  heirs,  legatees,  creditors,  or  others,  duly  repre-  *ny  one  time, 
wnted.    And  where  any  number  ot  persons  have  associated  them- 

id?es  as  a  joint  stock  company  for  the  purpose  of  holding  any 
iof  or  ships  in  shares,  and  have  elected  any  niunber  of  them- 
idres  (not  less  than  three)  as  trustees  of  such  property,  -in  such 
case  the  registry  of  the  ship  or  ships  may  be  granted  to  such* 
tnstees ;  such  trustees  taking  the  oath,  and  stating  the  nflme  and 
^ription  of  the  company  as  owners.  In  ships  belonging  to  cor- 
porate bodies  the  same  oath  is  to  be  taken  by  the  secretary  of  such 
My,  and  the  corporate  body  is  to  be  described  by  name,  (e) 

XXII.  As  it  is  the  purpose  of  the  act  to  have  a  clearer  statement  shares  to  be 
rfall  vessels  owned  in  shares  than  it  was  usual  to  give  in  the  re-  ^^J^'^^" 
ffstry  under  the  old  acts,  it  is  enacted,  (/)  that  whenever  any  ship  «ow»  under  tbia 
ihaU  hereafter  be  registered  de  novo,  the  number  of  shares,  in 

ttiy  ship  owned  in  parts,  shall  be  registered  so  far  as  the  same  is 
pnurticable;  and  to  that  end  the  subscribing  owners  shall  produce 

*  *  ' 

(«)  4  Geo.  4.  c.  41.  s.  27.  (^  Same  act,  s  SO. 

(*)  Same  act» s.  «8.>  (e)  Same  act,  <i.  SI. 

(«)  Same  act,  s.  f  9.  (/)  Same  act,  s».  5«. 
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When  OuLve      all  tUe  biUs  of  sales  or  other  documents  of  transfer.    Botif  tbe 
bHSi^SSS.  ^tP^^  ^f  «^ch  ship,  then  in  force,  shall  be  the  first  registry, 

and  the  shares  shall  remain  the  same  as  at  the  time  of  suck 

registry,    and  the    owners  the  same;   the  subscribing  owners 

may  make  oath  of  the  feet,  instead  of  being  required  to  produce 

the  bills  of  sale.  And  if  the  owners  shall  make  oath  that  tiie  bilh 

of  sale  cannot  be  produced,  and  that  they  cannot  give  any  certtda 

account  or  proof  of  the  shares,  the  officers  of  customs  may  grant 

rc^stry  without  requiring  such  statement. 

Within  two  XXIII.  It  is  made  an  indispensable  requisite  by  this  act,  that  en 

i^dTa^d^ms  ^^  ^^^  *^  expiration  of  two  years  from  the  81st  day  of  Decem- 

thereof,  mi»t    ber,  1823,  or  from  and  after  the  first  arrival  of  any  ship,  (aftef 

nnlMTtime  bt   the  expiration  of  such  two*  yean)  in  her  own  port  in  any  part 

tflvta,  &c        ^f  ^^  United  Kingdom,  or  in  any  port  of  the  same  colony  \nth 

her  olvn  port,  every  ship  shall  be  registered  iceofding  to  th< 
mode  prescribed  in  4  Geo.  4.  c.  41.,  inasmuch  as  h  is  provided 
that  no  other  certificate  of  registry  shall  be  in  force^  except  such 
as  shall  have  been  nukde  and  granted  under  the  authority  of  that 
act,  and  in  which  the  share  of  each  owner  shall  be  duly  s^  fordi, 
unless  where  the  collector  or  other  officer  of  the  ship's  port  shaD 
have  certified  on  the  certificate  of  registry,  that  further  time  baa 
been  given  by  the  commissioners  of  customs,  (a) 

XXIV.  No  stamp  duty  is  to  be  paid  on  the^r<^  registry  (under 
this  act)  of  any  vessel  which  shall  have  been  before  registered,  (b) 
When  a  biu  of  XXV.  And  no  bill  of  sale,  mortgage,  or  other  installment  ia' 
Mleise^ctnai  -^ting  is  effectual  to  pass  the  property  in  a  ship,  imtil  it  shaH 
property  in  a  hate  been  produced  to  the  proper  officers  of  customs,  ^entered  m 
"^P*  the  book  of  r^stry,  and  indor^  on  the  certificate.  ^  The  form  of 

sudi  entry  to  be  as  follows : — 
« 
Fonn  of  entry       Custom  house,  [port  and  date,  name,  residence,  and  descnf- 

boSe.*^"***""    ft'ow  of  vendor  or  mortgagor]  has  transferred  by  (bill  of  sale  or 

other  instrument)  dated  [date,  number  of  shares,]  to  {name,  resi' 

dence,  and  description  of  purchaser  or  mortgagee^ 

A.  B.,  Collector, 

C.  D.,  Comptroller* 

The  registering  officers  are  ordered  to  make  such  entry ;  and 

further,  upon  being  required  to  do  so,  to  certify  by  indorsement 

on  the  bill  of  sale  or  mortgage,  that  such  registry  and  entry  have 

been  made,  (c) 

XXVI,  After  such  entry  and  indorsement,  on  the  certificate  of  re- 

(c)  4  Geo.  4.  c.  41.  a.  93.  (c)  4  Geo.  4.  c.  41.  s.  36. 

(a)  Same  act,  a.  84% 
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pttrf,  of  sack  bill  of  sale  or  mortgage;  sacli  bill^  &e.  shall  be  Entrsrof  bill 
valid  to  pftSB  the  property  coacemed,  as  agidnst  every  person  e][c*cpt  iiTceE. 
viatever,  and  to  all  intents  and  purposes,  except  as  agamst  such  tain  dues. 
sdMequent  purchasers,  as  shall  first  procure  the  indorsement  to 
b  made  upon  the  certificate  of  registry,  as  mentioned  in  the  pr»- 
ccdiog  nde.  (a) 

XXVII.  When  a  bill  of  sale  ormoHgage  shall  have  been  so  en-  wbana  inll  of 
teiedin  the  book  of  registry  (the  certificate  of  registry  not  being  ^l^^^XLt 
produced  at  the  time  of  registry)  the  collector,  or  other  registering  tineahaU  b« 
ofioer,  shall  allow  thirty  days  for  the  production  of  such  certi^  inttonemeni 
ftote,  in  order  to  have  the  due  mdorsement  made  upon  iti  and  ^^  ^^  ^^- 

'  «r  '  ficate  of  re- 

(before  the  expiration  of  such  thirty  days)  he  shall  not  receive  and  gutrj,  before 

ester  my  other  bin  of  sale  for  the  transfer  of  the  same  ship  or  share.  ^^f^"j^ 

In  cue  die  tidp  shall  be  absent  from  her  port  at  the  time  of  such  entered. 

cntiyy  the  coUec^tors  shall  receive  no  such  other  bill  of  sale  for  the 

wse  Up  or  same  share,  until  thirty  days  shatt  have  elapsed  from 

tte  day  on  which  the  ship  shall  arrive  at  the  port  to  which  she  be^ 

fa^iL  In  every  case  where  there  shall  at  any  time  happen  to  be  two 

ei^noie  transfers  by  the  same  owner,  of  the  same  property,  in  any 

ikjp  entered  in  the  book  of  registry,  the  collector  is  required  to  in«- 

done  npoQ  the  certificate  of  registry  the  particulars  of  that  bill  of 

nleor  mortgi^,  under  which  any  person  claims  property  who  shall 

podnoe  the  certificate  of  registry  for  that  purpose  within  thirty 

itj^  next  after  its  entry  in  the  book  of  registry;  or,  in  case  of 

Aeahflence  of  the  ddp  at  the  time  of  entry,  within  thirty  days 

M  after  the  return  of  the  said  ship  to  her  port.  In  case  no  such 

Mificste  should  be  {Produced  within  either  of  the  spaces  of  tlnrty 

%^  the  collector  is  then  to  indorse  .upon  the  certificate  of  re* 

P>^  the  particulars  of  any  bill  of  sale  or  mortgage  belonging  to 

M  person  as  shall  first  produce  the  certificate  of  registry  fot 

i^puipose.    In  eases  of  certificates  being  lost  or  mislaid,  ot 

'iKdly  detained,  and  due  proof  thereof  being  given  to  the  com* 

i>>B>Kneis  of  customs,  such  commissioners  are  allowed  to  grant 

ttiher  tune,  or  a  registry  de  novo.  But  a  specific  application  must 

to  made  for  fnrther  time^  and  the  collector  must  make  a  taienxN 

MiUQ  m  the  book  of  registers  that  such  a  further  time  has  been  "" 

^Med,  during  which  prolonged  time  no  other  bill  of  sale  for  the 

'■^  property  shall  be  received.    It  being  the  true  intent  and 

■Btting  of  this  act,  that  the  several  purchasers  or  mortgagees 

I  any  ship  or  share  (when  more  than  one  appear  to  claim  the 

^°f^y)  shall  have  priority  over  the  other,  not  according  to  the 

(s)  4  Geo,  4.  c.  41.  s.  S6. 
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respective  times  when  the  bills  of  sale  or  mortgagees  were  <n- 

tered  in  the  book  of  registry,  but  according  to  the  time  when  the 

indorsement  has  been  made  on  the  certificate  of  registry,  (a) 

BUI  of  lale  XXVIII.  Every  bill  of  sale  and  mortgage  must  be  first  enteidi 

^^  Sf^     ^^  ^^  officer  at  the  port  to  which  the  ship  belongs :  but  after 

entry,  at  other  guch  first  entry  shall  have  been  recorded  at  the  port  to  which  tbe 

.Sote  to  which  vessel  belongs,  such  bill  of  sale  or  mortgage  may  be  produced, 

^*?uinirf ^°^'  (together  with  the  certificate  of  registry)  at  any  other  port  for  the 

iodoned  on      purpose  of  being  indorsed  on  the  certificate  of  registry,  provided 

^  cecttflcate,  ^^^  ^^^^  ^.j^^  registering  officers  of  such  other  port  shall  first  give 

notice  to  the  officers  of  the  port  to  which  such  ship  belongB,  of 

such  requisition  being  made  to  them  to  indorse  the  certificate  of 

registry^  and  shall  await  a  report  from  such  officer^  whether  mf 

*  other  bill  of  sale  has  been  recorded  in  the  ship's  port ;  and  upon 

receiving  such  report,  the  registering  officer  shall  proceed  to  ia* 

dorse  the  required  bill  of  sale,  and  any  other  bill  of  sale  men* 

tioned  in  their  report  in  their  due  order,  (b) 

or  a  registry,        XXIX.  If,  upon  a  registry  de  novo  of  any  ship,  it  shall  sqqpear 

4t  turn,  Ac.     that  any  share  has  been  sold  since  she  was  last  registered,  and 

that  the  transfer  of  such  share  has  not  been  recorded  and  indoraiff^ 

the  bill  of  sale  of  such  share  must  then  be  produced ;  and  if  not 

Bill  of  tale,      produced,  will  not  be  noticed  in  such  register  de  novo.    But  if  the 

ao^  reriitry.    ^^  ^^  ^'^  ^*  ^^*  ^^  cannot  be  produced  at  such  time,  it  may  be 

may  afterward!  afterwards  produced  and  indorsed  upon  the  certificate  of  regit' 

^^'^  try.  (c)     And  upon  any  change  of  property  in  a  ship,  if  the  owner 

shall  denre  a  register  de  novo  for  the  purposes  of  convenience,  the 

registering  officers  may  grant  such  a  registry  de  novo,  althoagk 

such  new  registry  be  not  required  by  the  act.  {d) 

Evidence  un-        XXX.  Instead  of  the  original  affidavits  made  by  owners,  beisg 

der  this  act.      ^  heretofore,  the  customary  and  usual  evidence  of  proptt^  w 

ships,  or  shares  of  ships,  in  courts  of  law,  it  is  enacted  by  tlii 
statute,  that  copies  ajnd  extracts  from  the  books  of  registry  d^ 
hereafter  be  sufficient,  and  that  the  registering  officers  shall  pe^ 
mit  such  copies  to  be  taken  when  any  reasonable  request  shall  h 
made,  (e) 
Of  a^BU  XXXI.  And  as  it  has  frequently  happened  that  agents,  dul] 

^,  "*'     ^*     authorized  for  the  purpose,  have  made  a  due  and  lawful  sfde  of  t 

ship  or  share  belonging  to  their  principal,  but  that  such  agn 
has  not  received  a  legal  power  to  execute  the  same  bill  of  tale  9 


(a)  4  Geo.  4.  c.  41  .s,  37.  {d)  Sarae  act,  a  40.. 

(a)  Same  act,  a.  S8.  (e)  Same  act,  a.  41« 

(c)  Same  act,  a.  30. 
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all  its  parts  and  requisitefl^  it  is  provided  by  the  act  that  the  com-  Of  agente 
oussioners  may  permit  a  record  of  Such  sales  or  registry  de  novo,  &c.  ' 

as  the  case  may  require^  upon  proof  of  the  fair  dealing  of  the  par- 
ties. And  in  all  cases  where  any  bill  of  sale  cannot  be  produced, 
the  oommissioBerB^  upon  proof  to  their  satisfaction  of  the  fair 
dealing  of  the  parties,  may  permit  a  registry  de  novo  without  the 
production  of  the  bill  of  sale.  Provided  only,  that  due  security 
be  given  to  produce  legal  powers,  or  to  abide  future  claims,  (a) 

XXXII.  The  following  section  of  the  act  is  of  the  first  import-  Of  the  mort- 
ance  and  benefit  to  commerce.    Where  a  transfer  of  any  ship  or  ^**  <>•?•• 
share  shall  be  made  only  as  a  security  for  the  payment  of  a  debt 
(either  by  way  of  mortgage,  or  of  assignment  to  trustees,}  the 
entry  in  the  book  of  registry,  and  the  indorsement  upon  the  cer- 
tificate of  registry,  shall  state  that  sucK  mortgage  or  assignment 
was  made  /or  suck  purpose.     It  is  then  expressly  enacted,  that 
such  mortgagee,  assignee,  or  trustee,  shall  not  be  deemed  an 
owner;  nor  shall  the  assignor  or  mortgagor  be  deemed  out  of 
possession  of  the  part  so  mortgaged  or  assigned,  or  cease  to  be 
r^arded  as  the  owner,  except  so  far  as  may  be  necessary  for  the 
purpose  of  lendering  the  ship,  or  share,  available  by  sale  for  the 
purposes  of  the  mortgage.  (A) 

XXXIII.  The  next  section  controuls  the  operation  of  the  21J.  1 ..  The  act  of  21 

Jac  1   c  19 

trilh  respect  to  shipping;  and  enacts  that  where  a  mortgage,  as-  limited  in  its 
rignment,  or  other  transfer  of  a  vessel,  or  any  share  thereof,  for  ?^®™'^  f 
security  of  debts  has  been  duly  registered,  the  mortgagee  or  as-  ahips. 
^nee  shall  not  be  affected  by  any  act  of  bankruptcy  committed  by 
such  mortgagor  or  assignor  after  the  time  of  such  registry,  not- 
withstanding such  mortgagor  or  assignor  may  at  the  time  have 
Ottt  reputed  possession,  order,  and  controul  of  the  property  so 
mortgaged  or  assigned.    But  such  registered  mortgage  is  to  take 
precedence  of  any  right  or  interest  which  may  belong  to  the 
assignees,  (c) 

XXXIV.  This  useful  and  excellent  statute  then  concludes  by  Doty  of  com* 
enacting^  that  the  commissioners  m  Scotland  and  Ireland  snail 
monthly  transmit  to  the  commissioners  in  England  copies  of  all 
certificates  by  them  granted ;  that  governors  abroad  may  cause  all 

lq;al  proceedings  touching  the  registry  of  ships  to  be  stayed,  until 
tiiM  Majesty's  pleasure  shall  be  known;  that  all  fidse  oaths  shall' 
incor  fhe  common  law  penalties  of  perjury;  and  that  persons  falsi- 
fnng  any  .document  required  by  the  act  shall  forfeit  the  sum  of 

im)  4  Geo.  4.  c.  41. 8. 39.  (f)  4  Geo.  4.  c.  41-  s-  44. 

Pi  Same  act,  s.  43. 
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fire  himdred  pounds*    Penalties  are  to  be  sued  for,  and  disposed 
of,  as  penalties  under  the  custom  laws,  (a) 


Oft"*? 'S^of^  Having  thus  detailed  the  principal  provisions  of  the  new  regis- 
aer  ngbnrj  try  fict.  We  believe  it  cannot  escape  the  observation  of  the  reader, 
oonru  of  imw  ^^  ^^  abounds  in  many  particulars,  at  once  complicate  and  minute, 
ud  eqaUy^as  and  difficult,  perhaps,  to  reduce  to  practice  as  the  necessities  of 
3b(  Oi  3^  c^  6&    commerce  may  require.    But,  notwithstanding  its  formalities,  it  is 

not  to  be  doubted  but  that  the  present  act  will  be  found  better 
adapted  to  eSect  the  pnrposes  for  which  it  is  intended,  than  any 
of  the  preceding  statutes.    The  old  re^stry  acts  sometimes  intro- 
duced much  pei^lexity  in  questions  of  title  to  shipping,  and  were 
occasionally  employed  to  tfUpersede  equity  by  the  formalities  of  the 
law :  but  in  a  course  of  practice,  and  as  they  were  fiilly  investi- 
gated and  understood,  the  rigorous  construction  of  them,  vbich 
once  prevaOed  in  our  courts  of  justice,  had  gradually  been  softened 
down,  and  made  to  yield  to  more  equitable  and  practical  con- 
siderations,   Hiey  were  properly  maintained,  in  their  substance, 
as  the  basis  of  the  navigation  of  the  country;  but  were  cmistrued 
latterly,  in  our  courts  of  justice,  not  with  literal  strictness,  but  ti 
a  system  of  laws  founded  on  great  purposes  of  public  policy ;  open 
to  considerations  of  natural  equity,  and  yielding  in  their  letter 
to  cases  of  unavoidable  accident  and  invincible  necessity.    The 
cDurta,  therefore,  did  not  exclude  that  construction  which  the 
urgency  of  a  case  vdll  often  require,  but  administered  them  wiA 
the  exercise  of  fair  discretion  under  difficulties  and  doubts,   h 
all  questions,  therefore,  upon  these  laws,  it  will  be  found  iA  the 
cases  which  we  are  about  to  consider,  that  the  courts  never  \sA 
sight  of  their  original  purpose,  and  never  gave  them  a  larger  authO' 
rity  than  what  belonged  to  them  with  reference  to  their  ka^ng 
object.    The  law  required  a  compliance  with  the  general  jfravisioiA 
ef  these  statutes  in  order  to  constitute  a  perfect  title  to  shining; 
and  it  annulled  (in  the  nature  of  a  condition  subsequent,  defeating 
a  previous  title  upon  the  omission  of  certain  acts,)  all'  contracts  ft^ 
an  interest  in  ships  in  which  any  of  the  substantial  requisites  were 
.wanting;    In  this  respect,  indeed,  as  in  most  others,  the  registry 
acts  bear  a  strong  analogy,  to  tjhie  revenue  acts.    The  strict  od- 
aervance  of  the  revenue  acts  is  enforced  for  the  pu^poste  of 
revenue.    The  strict  observance  of  all  the  forms  of  registration, 

<«)  4Geo.  4.  t. 41.  s. 45, 46, 47,4S.     See  the  Ael  priated  at  full  in  the 
Appendix. 
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as  respects  shipping,  is  required  for  the  great  maritime  interests 
Df  the  Goontry.  But^  in  both  cases,  these  formalities  are  merely 
modes  of  title :  they  in  no  respect  alter  the  nature  of  a  contract. 

Before  we  enter  upon  a  review  of  the  cases  under  the  old  registry 
acts,  which  we  shall  touch  but  very  slightly,  as  the  utility  of  them 
is  nearly  superseded  by  the  new  act,  4  Geo.  4.  c.  41.,  it  must  be  . 
aDowed  us  to  observe,  that  although  these  registry  acts  were  chiefly 
firamed  upon  political  views,  they  have  been  foimd,  in  their  exe- 
cution^ most  iadmirably  to  combihe  the  public  interests  o^  the  state 
wiA  the  private  advantages  of  the  tdcirchant ;  and,  therein,  to  in- 
denttufy  the  latter  for  the  nunierous  and  complicate  forms  which 
they  prescribe. 

I.  A  registry  is  not  a  document  required  by  the  law  df  nations  Cases  and  de- 
as  e3cpres8ive  erf  a  ship's  national  character,  {a)  Indeed  the  registry  *^*""*"** 
acts  are  altogether  to  be  considered  as  forms  of  municipal  institu- 
tion, and  scarcely  any  traces  of  a  like  system  are  to  be  found  in  the 

Im#B^  any  other  nation.  So,  likewise,  a  foreign  built  ship,  British  Of  foreign 
own^  iff'not  required  to  be  registered,  {b)  The  policy  of  the  na-  oirned  "their 
HgBl&OA  law  ahd  of  the  registry  iwrtfi  generally'  is  to  confine  our  Sj^^Slg"^ 
commerod  as  much  as  possible  to  British-btiilt  ships,  and  With  this 
purpose  to  tenfer  ceitain  privileges  upon  such  ship^  to  which  fo« 
reign  vessels  are  liot  ^ntitied ;  and  in  iiome  trades,  as  in  the  colo- 
Dial  and  coasting  trade,  to  inflict  a  forfeiture  oh  ilny  foreign  vessel 
engaging  therein.  But  it  was  hot  the  policy  of  the  Legislature  to 
prevent  British  subjects  altogetfaet^  from  employing'foreign  ships  in 
neutral  trade  in  as  ample  a  manner  as  they  can  be  employed  by 
aliens.  The  disability,  therefore,  of  foreigii  ships  is  this,  that  they 
cannot  be  employed  in  certain  trades ;  that  they  cannot  procure  a 
registry,  and,  iherefore,  cannot  become  entitTed  to  the  privilege  of 
British-built  ships :  but,  though  they  cannot  be  registered,  British 
tul^cta  are  not  prohibited  from  owning  Ithd  navigating  them,  or 
employing  them  on  certain  occasions.  There  is  a  sufficient  secu- 
rity, however,  for  their  not  being  extensively  employed,  as  they 
ait  liable  to  increased  duties,  and  other  disadvantages  from  which 
ftitish-built  shipping  is.  exempted.  The  registry  acts  indeed,  by 
taking  from  these  vessels  the  privileges  of  British  shipping,  have 
nearly  put  ian  end  to  foreign  stiips,  British  owned,  being  employed 
in  any  trade  whatever.  T 

II.  Doubts  had  formerly  existed  on  the  26  Geo.  3.  c.  60.  as  to  «: 
Ae  precise  distmction  between  the  privileges  of  British-biiilt  ships. 


M  Le  Gheminant  v*  PaaridD,  4        {h)  LoDg  v.  Daff,  S  Bos.  and  Put. 
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and  foreign  shipa  British  owned ;  that  doubt  was  remoTed  by  the 
27  Geo.  3.  c.  19.  which  declares  that  all  ships  not  entitled  by  the 
26  Geo.  3.  to  the  privileges  of  British-built  or  British-owned  ves- 
sels, and  all  ships  not  registered  according  to  the  said  act,  shall, 
although  owned  by  British  subjects,  be  deemed  alien  ships,  and  be 
liable  to  the  same  increased  scale  of  duties,  and  to  the  same  pe- 
nalties and  forfeitures  as  alien  ships.  The  4  Geo.  4.  c.  41.  confinefl, 
in  like  manner,  the  privileges  of  British  shipping  to  ships  which  are 
*duly  registered ;  and  no  ships  are  entitled  to  be  registered,  unless 
they  are  built  according  to  the  provisions  of  the  fifth  and  sixth  sec- 
,tionsofthatact.  The  result,  therefore,  seems  to  be  thisf  that  fordgD 
ships  are  under  great  disabilities,  but  they  are  not  a  prohibited 
property.  British  subjects  may  be  owners  of  them,  and  may  nayi- 
,gate  them,  except  in  certain  branches  of  commerce  :  but  they  are 
not  entitled  to  any  of  the  privileges  of  British-built  ships,  and 
cannot  be  registered. 

III.  A  foreign  built  ship,  owned  in  part  or  in  whole  by  Bri- 
tish subjects^  is  under  disabilities  not  attaching  to  such  ship  if 
British  subjects  had  no  share  or  interest  in  her.    For  example:  by 
the  commercial  treaty  with  the  United  States  of  America,  vessels 
built  in  the  countries  belonging  to  them  are  permitted  to  import 
.  goods  of  the  growth  and  manufacture  of  the  United  States  into 
Great  Britain :  but  such  vessels  must  be  owned  by  the  subjects  of 
the  United  States.    In  the  same  manner,  the  51  Geo.  3.  c.^. 
allows  to  Portuguese  ships,  owned  by  the  subjects- of  the  Por- 
tuguese government^  the  privilege  of  importing   goods  of  the 
growth  and  manufiacture  of  the  dominions  of  the  Crown  of  Por- 
tugal into  Great  Britain.    These  privileges,  thus  conceded  to  these 
States,  are  a  dispensation  of  the  rule  in  the  third  section  of  the 
navigation  act.    .Now,  it  would  seem  at  first  view  reasonable  that 
British  subjects  might  participate  in  a  trade  which  the  law  allows 
to  foreigners :  but  the  law  b  otherwise,  and  the  principle  appears 
to  be  a  sound  one.    It  is  quite  manifest  that  an  American  or  Por- 
tuguese ship  would  lose  her  privilc^  of  importing  goods  into  this 
country,  if  she  were  owned  in  whole  or  part  by  British  subjects ; 
the  privilege  being  conceded  only  to  ships  of  the  built  of  the  par- 
ticular country,  importing  goods  of  the  growth  or  manufacture  of 
diat  country,  and  owned  by  its  subjects.    This  was  decided,  in 
principle  at  least,  in  the  case  of  Campbell  t;.  Innes.  (a)  It  was  an 
action  on  a  policy  .of  insurance  on  a  ship  and  cargo  from  Vir^nia 
to  Great  Britain.    It  appeared  that  the  ship  was  buUt  in  America, 

(«)  Campbdl  and  Othtn»  Bzecuton  of  ponaldson  o.  Innes,  4  Barn*  &  Aid.  486. 
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bat  was  the  property  of  MeoirB.  Osborne  and  Co.  who  were  Brlttsk  ^"^  ^'■^^ 
•objects,  and  by  them  was  chartered  for  this  voyage  to  one  Donald-  c.  39.;  iind'it'i* 
800,  who  was  also  a  British  subject.    The  cargo  consisted  of  tixn-  ^^2^J^  ^ 
ber,  the  produce  of  the  United  States.    Upon  this  it  was  objected^  Uwi. 
that  the  voyage  was  illegal,  being  in  violation  of  the  navigation 
liWB.    Abbott,  C.  J.  was  of  this  opinion  on  the  trial  at  Guildhall, 
aod  directed  a  nonsuit.    In  the  ensuing  term  a  motion  was  made 
to  enter  a  verdict  for  the  plaintiff;  and  it  was  contended,  that  if 
this  had  been  an  American  ship,  and  owned  by  Americans,  thp 
importation  would  clearly  have  been  legal.    For  by  49  Geo*  3. 
cS9.  an  importati(»  of  American  goods  ia  American  vessels  ii| 
permitted,  on  payment  of  the  like  duties,  as  if  imported  in  diips 
not  British  built.    This  is  in  pursuance,  of  the  American  treaty, 
and  a  dispensation  of  the  navigation  laws.    Then  the  circumstance  Campbtli  9, 
that  this  vessel  is  British  owned  earniotmake  a  difference ;  for  the    ^"^^** 
case  of  Long  t;.  Duff  (a)  shews  that  tlie  policy  of  the  legislature  in 
such  cases  is  not  to  prevent  Britirii  subjects  fromemploying  fo- 
reign ships  in  neutral  trade  in  as  ample  a  manner  as  they  can  be 
employed  by  aliens.    Abbott,  C.  J.  I  think  the  nonsuit  right.  The 
fifficolty  is  this, — the  importation  is  not  legalized  by  48  Geo.  3i 
e.  59.,  because  that  act  is  confined  to  ships  American  owned,  and 
iiere  the  owners  of  this  ship  were  British  subjects.    Nor  can  the 
importation  be  legal  as  being  in  a  British  ship,  because  the  register  I 

Kts  prevent  this  vessel,  which  is  American  built,  from  being  so  con- 
ddered.  X*he  case  of  Long  t;.  Duff  is  very  distinguishable.  There 
the  question  turned  on  the  words  of  the  convoy  act;  and  it  was 
bdd  that  a  foreign  built  ship,  British  owned,  was  not  required  to 
be  rq^istered.  But  that  case  contains  no  decision  on  the  point, 
whether  an  importation  of  goods  in  a  vessel  of  that  description 
would,  in  a  case  Uke  fliis,  be  legal. 

An  information  was  filed  by  the  Attorney  General  for  the  con-  A  pririlege 
demnation  of  a  ship  and  her  cargo,  on  the  ground  of  an  illicit  im-  orpariiament 
portation  of  flax-seed,  &ec.,  from  Russia.    It  appeared  that  she  had  ^  "^^p*  ^^ 

^ '         ^  *  *  ,  lonpog  to  anT  • 

been  American  property ;  had  been  purchased  by  a  British  subject  etate  in  amity 
a  18Q9;  and  from  that  period  had  made  several  voyages  to  this  j^gty^jjc^doet 
ooQQtry;   some  voyages  in  the  character  of  an^  American,  and  not  extend  to 
odiers  under  different  flags ;  but  she  had  not  received,  nor  wfis  she  sh^lfstitiah 
aititled  to  receive,  (being  foreign  built;  the  character  of  a  British  ^^^^ 
ASsf  by  being  re^stered  as  such.    The  point  raised  was,  whether 
^vessel  was  protected  under  the  4^  Geo.  3.  cA53^  s.  4.,  which 
it  lawful,  during  the  continuance  of  hostilities,  for  any  per- 

(«)  2  Boa  ft  Pul.  209.  and  flee  cjifr. 
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Act^nMf-GeD.  son  to  in^rt  into  ^e  United  Kingdom  any  sort  of  flax,  or  fiax- 
?'  Beed,  ih  any  ship  belonging  to  any  kingdom  or  state  in  amity  with 

his  majei^ty^  navigated  by  foreign'  seamen,  from  any  port  or  place 
whatsoever)  upon  the  same  terms  and  conditions^  &c.  as  if  the  saaie 
had  been  imported  in  foreign  ships  of  the  built  of  the  <^nntr]r  or 
place  of  which  such  flax  or  flax-seed  was  the  growth^  &c.  notwidi- 
standing  the  prohibition  in  the  navigation  act.  Upon  the  part  of 
the  defendant  it  was  contended,  that  although  the  vessel  in  ques- 
tion was  confessedly  a  foreign  ship,  and  not  entitled,  as  such,  to  a 
British  register,  yet,  inasmuch  as  she  was  the  propetty  of  a  Britisb 
subject,  a  merdbant  residing  ip  Bnghmd^  she  was  to  be  consideied 
(if  not  within  the  letter,  within  thie  pbliiby,  of  the  statute)  as  be- 
longing to  a  state  in  anuty  with,  his  Majesty:,  and  the  case  of 
Pearce  v.  Cowie  (a)  was  cited,  in  which  Gibbs,  L.  C.  J.  was  re- 
ported to  have  ruled  that:  a  ficMreign^built  ship^  the  property  of  a 
British  subject,  bdonging  to  a  state  in  limiiy  with  his  Majesty, 
was  witiiin  the  meaning  of  the  43  Geo.  3.  c.  163.  6.  ISi,  The  de- 
fendant's counsel  added  that  this  decision  had  been  followed  up  by 
a  similar  decision  of  Lord  Ellenborough  in  asubseq^eiit  ease  on 
the  same  policy,  (b)  who  was  reported  to  have  said^  ^'  It  wiU  be 
difficult  to  make  me  believe  that  a  British  subject  is  not  a  subject 
Of  foreipi  of  a  state  in  amity  with  his  Majesty/^  They  further  pressed  the 
sh^ntish     {BQipi^babmty  of  its  being  the  mtentaon  of  the  LegblaitQie  to  aSord 

a  commerciid  advantage  to  a  neutral  state  which  it  denied  to  its 
own  subjects.  They  submitted^  therefore,  that  in  a  case  on  tbe 
construction  of  a  beneficial  statute,  passed  in  relaxation  of  a  more 
rigorous  law^  for  the  purpose  of  granting  privileges  of  ^  commercial 
aidvantage  to  neutral  slups;  not  for  the  benefit  of  the  neutral,  bat 
of  the  British  nation  5  the  Court  must,  in  a  case  of  doubt,  decide 
in  favour  of  the  British  trade ;  that  an  alien  ship,  belonging  to  a 
British  owner,  was  entitled  to  all  the  privileges  conferred  upon 
subjects  of  states  in  amity  wiUi  his  Majesty.  On  the  other  hand, 
the  counsel  for  the  crown  objected  to  the  case  of  Pearce  v,  Cowie, 
as  a  hasty  dictum  thrown  out  at  Nisi  Prins,  without  having  un- 
dergone discussion,  as  it  afterwards  went  off  on  another  ground,  (c) 
To  shew  that  the  Legislature  had  on  many  occasions  observed  a 
material  distinction  between  the  state  itself  and  any  other  state  m 
amity  with  it,  (independently  of  the  natural  diAsrence  of  the  terms) 
they  adverted  to  the  various  sections  of  the  navigation  act,  and  of 
the  present  statute,  wherein  that  dintanction  was  recognized,  par- 

(«)  4  Camp.  N.  P.  364.  (c)  UoWs  Nisi  Prins  Cases,  p*  89. 

(b)  Pearce  v.  Glover.  . 
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liealarly  in  the  fifth  isection  of  the  latter^  which  gives  a  privil^e  t(»  ^^j^^*^^] 
impart  in  diips  built  in^  or  .belonging  to  Great  Britain,  or  belong- 
ing to  any,  state,  &c.  in  amity  with  his  Majesty.    They  contended^ 
diat  a  state  in  amity  with  his  Majesty  could  not,  by  any  construe^ 
tioD,  be  made  to  mean  any  part  of  his  Majesty^s  dominions ;  nor 
eoald  a  subject  of  his  Majesty  be  the  subject  of  a  state  in  amity 
irith  his  Majesty. .  The  main  object  ef  a  distinction  taken  betweea 
a  British  xe^Atered  ship,  and  a  ship  foreign  built,  BriHsh-aumed^ 
is  to^eneoniage  the  former  to  the  disadvantage  of  the  latter.    The 
I^  Chief  Baron  Thompson,  in  giving  judgment,-  observed,  tfaaS 
the  teems  ^  ship  or  vessel^  belonging  to  a  kingdom  or  state  in  amity 
with  hia  Mqesty,'  in  their  plain  acceptatiou,  necessarily  refened 
to  Bcone  kingdom  or  state  whilst  in  a  friendly  relation  to  this  coun* 
try,  and  such  a  state  as  might  hereafter  become  hostile  to  this 
kingdom,  and  not  to  the  ships  of  individuals  who  compose  part  of 
the  body  of  the  subjects  of  this  kingdom-.    Upon  the  whole,  the 
eoortwas  of  opinion,  that  a  privilege  given  by  act  of  Pariiament 
to  diipe  belonging  to  any  state  in  amity  with  his  Majesty,  and 
Buumed  m.th  foreigners,  to  import  merchandize  otherwise  pro- 
hibited, did  not  extend  to  foreign-built  ships  belonging  to  British 
Bobjeets;  the  privilege  being  one  strictisdmi  juris,  {a) 

.   Indeed,  it  ii  the  obvious  policy  of  the  navigation  la^s,  and  more  9^,  ^'^^^•^ 
especially  of  our  registry  acts,  to  encourage  British  ship-building,  own^ 
and  British  ownership,  as  the  two  chief  instruments  of  maintaining  ' 

and  advancing  our  maritime  interests*    Having  this  object  always 
in  view,  the  Legislature,  as  far  as  it  is  possible,  discourages  and 
pievents  the  employment  of  British  capital  in  all  foreign  shipping, 
and  almost  efiectually  compels  our  merchants  to  carry  on  all  their 
export  and  import  tmde  in  ships  of  British  built.    The  statute  of 
7  &  8  Will,  excluded  foreign  built  ships  altogether  from  the  plmt^ 
ation  trade,  and  the  26  Geo.  3.  c.  60.,  almost  put  an  end  to  foreign 
British-owned,  by  taking  from  them  the  privileges  of  a  Bri- 
diip;  so  that  the  trade  of  Great  Britain  after  that  act,  with 
very  few  exceptions,  was  to  be  carried  on  in  British-buOt  ships 
eqpudly  with  the  plantation  trade.    The  34  Geo.  3.  c:  68.,  com- 
pleted what  the  previous  statutes  had.  begun.    Hitherto  the  navi- 
ptiaa  system  had  confined  all  its  restrictioos  upon  shipping, 
whether  British  or  foreign,  to  the  importing  of  goods  only,  ex-<> 
<^  in  the  plantation  trade :  but  this  latter  statute  enacted  that 
no  ship,  registered  or  required  to  be  registered  as  a  British  ship, 
should  be  permuted  to  export  any  articles  whatsoever,  nnkss 

(«)  Altomey^Geaeral  v.  Wilson,  S  ^rice^s  fix.  Rep.  431.' 
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9^. '^'^.2^    manned  ^th  and  naviirated  by  a  master,  with  ihreie-fbartha  at 
owned.  least  of  the  mariners  British  subjects.    By  this  act,  the  export- 

ation to  foreign  places  in  Asia,  Africa,  and  America,  must  be 
made  by  the  same  sort  of  shipping  and  navigation  as  the  inir 
portation  hitherto  had  been.  And,  as  respects  the  European 
trade^  the  re^^stry  acts  have  imposed  the  like  restrictions.  AU 
articles  of  European  trade,  previous  to  these  acts,  such  at  least 
as  were  not  included  in  the  eighth  section  of  the  12  Car.  8., 
might  be  imported  in  any  ships,  British  or  foreign^  howsoever 
mamied  and  navigated :  but  the  34  Geo.  3.  c.  68.,  by  enacting 
that  no  ship  registered,  or  required  to  be  registered  bb  a  British 
ship,  shall  import  or  export  any  articles  whatsoever,  imless  nari- 
gated  by  a  master,  and  three-fourths  at  least,  of  the  maxinera, 
British  subjects,  has  put  all  imports  in  British  diips  under  tbe 
same  restrictions  with  those  included  in  the  eighth  section  of  llie 
navigation  act,  and  has  created  a  restriction  as  to  exports  whidi 
before  was  imknown,  except  in  the  plantations,  iiiiere.  the  wlude 
trade,  export  as  well  as  import,  was  originally  confined  to  British-* 
built  shipSy  manned  and  navigated  in  this  manner.  The  new  re- 
gistry act  4  Geo.  4.  c»  41.  follows  in  the  same  line  of  policy  with 
the  26  &  34  Geo.  3. ;  for  although  it  gives  new  fiicilities  to  the 
system  of  registry,  it  cautiously  confines  all  the  main  privileges  of 
British  commerce  to  ships,  British  buUt,  owned,  and  manned. 
Of  foreip-  IV.  But  foreign  built  sliips,  British  owned,  may  still  be  employed 

BritUh  <nrned»  hy  the  East  India  company,  during  the  continuance  of  their  diarter; 
^^^^^  ^'  *^^^  ships,  however,  must  be  bifilt  within  some  of  the  territoiies 

of  the  company,  or  in  parts  under  the  immediate  protection  of  the 
British  flag  in  the. East  Indies.    These  vessels  must  likewise  be 
registered  according  to  the  forms  prescribed  by  the  55  Geo.  3. 
c.  116.,  and  are  not  suffered  to  trade  beyond  the  limits  of  the  com- 
pany's charter,  (a) 
b^JTiiiSb^*      V.  When  the  statutes  speak  of  the  built  of  a  vessel,  they  arc  to 
Ing  of  the         he  understood  as  using  the  term  in  its  plain  and  natural  sense.   It 
^*2Iirt^.   ^^  therefore  determined  by  Lord  EUenborough,  that  a  ship  was 

not  to  be  deemed  of  the  built  of  Russia,  within  the  meaning  of  tbe 
navigation  act,  which,  having  been  originally  constructed  in  ano- 
ther country,  was  wrecked  on  the  coast  of  Russia,  and  repaii^ 
there  at  an  expense  of  more  than  two-thirds  of  her  value ;  although 
by  the  law  of  Russia  she  was,  under  these  circumstances,  treated 

(m)  35  Geo.  3.  c.  115.,  48  Geo.  3.  4.  c.  SO.  s.  SO.  The  new  registry  act, 
c,  80.  As  to  the  employment  of  4  Geo.  4.  c.  41.  makes  prof  ision  for 
Asiatic  tailors  and  Lascars,  see  4  Geo.     ships  to  be  r^stered  in  l^^ 
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tt  a  Russian  ship,  had  a  Russian  register^  was  owned  by  a  Russian 
subject,  and  was  navigated  under  the  Russian  flag.  '*  Repair/' 
says  his  Lordship,  ^'  is  not  built.  A  ship  must  be  of  the  built  of 
the  place  where  she  was  originally  constructed ;  and  while  her  iden- 
tity continues,  it  is  imjpossible,  in  the  nature  of  things,  that  the 
phce  of  her  built  should  ever  be  altered.  The  law  of  Russia  can- 
not be  of  force  to  control  the  navigation  act  of  Great  Britain.''  (a) 
By  the  26  Geo.  3.  c.  60.  a  vessel  was  permitted  to  undergo  repairs 
m  a  foreign  port  to  the  extent  of  fifteen  shillings  per  ton.  The  > 
new  r^istry  act  extends  this  privitege  to  twenty  shillings  per  ton. 
But  the  master  on  arrival  at  a  British  port  is  required  to  declare 
such  repairs  upon  oath,  to  the  collector  or  comptroller  of  the  cus* 
toms ;  and  the  necessity  of  such  repairs  must  be  proved  to  the  satis-^ 
iaction  of  the  commissioners. 

VI.  No  person,  we  have  seen,  (6)  is  entitled  to  be  the  owner,  in  Wbo  may  Be 
lAole  or  in  part,  of  a  British  ship,  required  to  be  "registered,  wha  Botaah  sli^ 
kfl  not  his  usual  residence  in'Great  Britain,  or  in  the  dominions  be- 
longing to  the  crown.  It  has,  therefore,  been  holden  upon  this  clause 
of  the  act  of  26  Geo.  3.,  that  a  person  who  is  continually  shifting 
luB  residence,  so  as  not  to  have,  under  any  extension,  what,  can  be 
deemed  an  usual  residence  hercy  does  not  come  within  this  descrip- 
tion of  the  statute.    He  must  be,  unless  in  the  cases  which  are  ^ 
q)ecified,  usually  resident  in  this  country,  {c)    So  also  by  s.  II.  of 
the  new  re^try  act,  no  persons  usually  residing  in  any  country 
not  under  the  dominion  of  his  Majesty  can  be  the  owner  of  a  Bri- 
tish ship.  There  is  an  exception  indeed  in  favour  of  the  members  of 
British  factories;  and  the  agents  for,  or  partners  in,  British  houses. 

Vn.  The  most  numerous  cases,  under  the  system  of  reiristrv,  arc  ^f"  "^  ^** 

.  •  o       ^  ^  C1810I1S  upon 

uiose  which  have  arisen  upon  the  provisions  of  the  acts  relating  ta  the  trmnsfer  oT 

tbe  transfer  of  property  in  ships.    Many  of  these  cases  will  still  JJ^jJ^  "* 

continue  to  afford  a  rule  for  the  direction  of  our  courts,  notwith- 

sts&£ng  the  repeal  of  the  old  registry  acta.    The  three  great  pro- 

riaons  of  the  system  are,  first,  that  the  party  should  have  such  a 

leodence  in  the  British  dominions  as  would  entitle  him  to  a  British 

register.    He  mu^  not  be  a  person  coming  occasionally,  and  for 

tte  purpose  of  obtaining  a  colourable  domicUe :  secondly,  that  the 

^Bof  shaQ  not  only  be  built,  but,  unless  under  circumstances  of 

great  emeifrency,  repaired  in  the  British  dominions ;  and,  thirty, 

tkst  there  should  always  be  a  clear  constat  of  the  real  ownership ; 

(•)  Redhead   v.  Cater,   4  Camp.         (»)  86  Geo.  3.  c.  60.  s.  8. 
>^  {€)  1  Edw^US. 
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Cases  and  de-  and  therefore,  if  any  transfer  of  the  plroperty  take  place,  it  mwt  be 
the  transfer  of  publicly  recorded,  aiid  the  transfer  indorsed  on  the  certificate  of 

'  But  a  bill  of  sale  from  the  original  builder  to  the  first  parchaaer 
of  a  new  ship  heed  not  contain  n  recital  of  the  certificate  of  regis- 
ky ;  nor  can  properly'Vio  so,  beeause  the  ship  does  not  require  to 
be  registered  till  she  is  out  of  the  hands  of  the  bmlder,  though  the 
owners  must  cause  her  to  be  registered  before  the  amunencement 
of  a  voyage,  (a) 
£!SSh"  VIII  TT^roughmOBtofthefomaof «^ 

acts  of  the  required  by  the  statutes,  therie  are  two  actii^  parties  -,  the  one,  the 
Ind  Ae^^SSs  partis  ^  *«  registry,  or  contrat-t;  the  other,  the  public  oflScers, 
to  the  transfer.  The  eqiuty  of  the  Legislature  does  not  hold  the  (me  resfionaible  for 

the  acts  of  the  other.    If  the  parties  in  die  registry  or  eontrscthave 
omitted  any  of  the  regular  forms,  the  act  is  inconqplete,  and  the 
contract  is  annulled  as  the  penalty  of  their  act  of  omissbn.    But 
if  the  public  officers  have  made  such  omission,  the  contract  is  sot 
thereby  vacated.  The  distinction  is,  that  as  respects  the  contract- 
ing parties,  the  statutes  are  imperative,  but  are  directory  only  as 
respects  the  public  officers.    It  has  been  holden,  therefore,  that  the 
omission  of  the  officer  at  the  out-port  to  transmit  a  copy  of  the  in- 
dorsement upon  the  certificate  of  registration  to  the  custom  house 
in  London  does  not  invalidate  a  transfer,  {b) 
Ofiheindone-      DL  The84  Geo.3.  c.  68.  s.  15.,  which  gives  the  form  of  aa  in- 
certificate,^      dorsement  upon  the  alteration  of  property  in  a  vessel,  uses  the  ex- 
fico*3 *c* 68      V^'^^^^'^^  "  ^'^  ^Y>  ^^  ^w>  right,  share  and  interest"  It  would  aeem, 

therefore,  as  if  by  some  oversight  the  framers  of  the  act  had  neg- 
lected to'  provide  for  the  case  of  a  sale  of  a  part.  A  question  once 
arose  Uffon  this  section ;  and  it  was  contended  that  a  transfer  of 
any  interest  in  a  vessel  would  be  defective,  unless  it  stated  that  tbe 
interest  transferred  was  the  whole  interest  of  the  vendor.  But 
the  Court  of  Common.  Pleas  decided,  that  upon  the  sale  of  any 
shares  it  was  not  necessary  that  the  indorsement  .upon  the  certifi- 
cate of  registration  should  express  the  share  to  be  all.  the  vendor's 
interest ;  ftnd  that  a  person  possessing  a  shai«  in  a  vessd  might 
sell  or  divert,  himself  of  any  part,  and  still  r^nain  master  of  die 
residue,  (c) 

X.  The  provisions  of  diese  statutes  are  not  confined  to  the 
transfer  of  property  to  a  stranger,  but  apply  also  to  « transfer  by 


(«)  Abbott,  54.  IS7. 

(»)  Underwood  v.  Miller,  1  Taunt.         (c)  IM.  387. 


due  part-owner  to  andther.    Ani  where  such  a  transfer  was  made  Cawt  and  de^ 

•  •  _   cisiODS  upon 

whibt  a  ship  was  at  sea,  and  the  provisions  were  not  complied  the  transfer  of 
with  in  the  limited  time  after  her  return,  the  assignees  of  the  party  JJJJ^'^nSer 
tnakmg  it,  who  had  become  a  bankrupt,  were  held  entitled  in  a  26Geo.3.c.60. 
CouiPt  of  equity  to  have  an  account  of  the  voyage  from  the  other  ^^  gg, 
part-owner,  (a) 
XI,Theflr8tcft8edecideclonthe26Geo.3.wa6Rolle«tont;.Hib.  S??,^"''* 

^  Hibbert. 

bert,  {b)  in  which  it  was  determmed  that  an  absolute  bill  of  sale  of 
%  ship  then  at  sea  was  void  by  26  Geo.  3u  c.  60.  s.  IJ-i  unless  the 
ceitifrcate  of  the  registry  were  recited  therein  f  therefore,  although 
die  vendee  gave  at  the  same  time  an  undertaking  to  restore  the  ship 
on  a  future  day  on  payment  of  a  certain  sum  advanced  by  him  on 
the  credit  of  the  secudty  of  the  ship ;  arid  altliou^h  the  vendee 
had  also  the  grand  bill  of  sale,  and  had  taken  possession  of  the 
siiip  immediately  on  her  arrival ;  it  was,  notwithstanditig,  held  that 
he  could  not  retfun  the  ship,  as  having  a  Hen  on  her,  against  the 
iSBignees  of  the  vendor  who  'became  &  barikhipt  after  the  transfer. 
PjrevibuB  to  thid  statute^'  the  delivery  of  tibe  grand  bill  of  tole  of  a 
ship  at  sea  had  been  repeatedly  held  to  be  equivalent  to  4he  de- 
Hr^rj  of  the  ship  itself,  without  any  other  superadded  fonns.  (c) 
It  was  in  the  case  of  RoUieston  v.  Hibbert  that  Lord  Kenyon  said, 
tiiat  it  was  not  necessary  that  the  property  in  a  ship  should  pass 
by  a  writtoi  instrument :  but  that  if  die  parties  chose  to  convey 
by  a  written  instrument,  they  should  hot  be  permitted  afterwards 
to  relet  to  any  other  agreement.  This  opinion,  so  expressed,  was 
die  occasidn  of  the  clause  in  the  34  Geo.  3.'  c.  6B.  s.  14.,  that  no 
transfer  of  property  in  any  vessi^l  should  be  valid  unless  made 
agreeably  to  the  26  Geo.  3.  c.  60. ;  and  by  bill  of  sale,  or  instru- 
ttient  in  writiirf^. '  The  4  Geo.  4.  c.  41.  s.  29.  reqtures  the  same 


XII.  But  notwithstan^ng  the  seventeenth  section  of  the  26  Geo.  clerical  mii- 
8.  c.  eO.  enacts  thut  a  bill  of  sate  of  a  ship  shall  be  absolutely  void,  Jj^«  ^[Si^g 
tfidesB  the  certificate  of  the  registty  be  tnifjr  and  accurately  in-  sale. 
sMed  therdn,  it  has  b^n  determined,  upon  manifest  principleB  of 
equity,  that  a  mere  clerical  mistake  shall  not  vitiate  the  bill  of 
■de.  (d)    But  the  indorsements  on  the  (Certificate  of  registry  are 
not  rexpured  to  be  recited  in  the  deed  of  assigntnent  of  a  ship ;  for 
the  Lq^iafattore  looks  principally  to  the  public'  interests  in  these 
acta,  and  not,  in  the  first  instance,  to  the  purchaser.    Now,  as  the 

(«)  Spddt  V,  Lechmerey    13  Tez.         (e)  Atkiiwon  v.  Matlingi  S  T.  R. 
iBB..58a.  and  Abb.  55.  462. 

W  3  T.  R.  40a.  (^)  RoUestoB  v.  Smith,  4  T.  R.  UI. 
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certificate  of  registry  must  be  registered  at  the  custom  house,,  with 
the  indorsements  thereon,  the  owner  cannot  fail  to  be  known;  and 
as  the  purchaser  must  have  the  certificate  of  registry  recited  m  the 
bill  of  sale^  he  will  be  directed  thereby  to  resort  to  the  custom 
house  for  any  information  which  he  may  want.  As  the  public, 
therefore,  are  sufiicientiy  protected  without  any  recital  of  the  iiv- 
dorsements,  it  has  been  holden  no  good  objection  to  a  bill  of  sale 
of  a  ship  that  it  did  not  recite  them.  It  will,  however,  says  a 
learned  author,  be  always  prudent,  though  it  be  not  essentially 
necessary,  to  recite  in  a  second,  and  every  subsequent  bill  of  sak, 
the  indorsement  made  in  pursuance  of  every  previous  transfer,  (a) 
So,  where  the  parties  by  mistake  misrecited  in  a  bill  of  sale  the 
certificate  of  registry,  by  stating  Guernsey  as  the  port  where  the 
certificate  was  granted,lnstead  of  Weymouth,  (which  mistake  was 
rectified  when  discovered,  by  consent  of  all  parties,  and  the  deed 
delivered  de  novo,)  the  Court  of  King's  Bench  held  that  no  new 
stamp  was  necessary  upon  such  re-execution ;  the  deed  taking  no 
efiect  from  its  first  delivery,  and  the  defect  arising  not  from  inten- 
tion but  from  mistake,  and  the  alteration  merely  making  the  con- 
tract what  it  was  originally  intended  to  have  be^.  (b)  But  where 
A.  and  B.  were  joint  owners  of  a  ship,  and  A.  conveyed  his  moietjf 
to  B.,  but  in  the  bill  of  sale  the  certificate  of  registry  was  not 
acciurately  and  truly  recited,  the  word  oath  being  used  instead  of 
affirmation;  sworn,  instead  of  afirmed;  the  allegation  that 
another  part-owner  was  not  resident  writhin  twenty  miks  bemg 
omitted,  and  the  name  of  the  master  changed :  under  these  cir- 
cumstances, although  B.  took  possession,  and  afterwards  moitr 
gaged  the  whole  ship  to  A.,  (who  did  not  take  possession)  and  B. 
afterwards  ordered  C.  to  repair  the  ship,  and  then  conveyed  one 
half  of  the  ship  to  A.  and  the  other  to  D. ;  it  was  held  that  the 
first  bill  of  sale  was  an  absolute  ntdlity,  and  that  as  the  certificate 
of  registry  was  not  truly  and  accurately  recited  therein,  (c)  there 
was  no  legal  transfer  of  the  ship.  The  new  act,  4  Geo.  4.  c.  41. 
s.  29.  has  in  this  respect  amended  the  law ;  though  it  m^t  pro- 
bably not  have  extended  to  the  case  under  review. — ^It  provides 
that  no  bill  of  sale  shall  be  avoided  by  reason  of  any  error  m  the 
recital,  or  by  the  recital  of  any  former  certificate  of  regbtry  mstead 
of  the  existing  certificate,  provided  there  be  satisfactory  proof  of 
the  identity  of  the  ship.  * 


(«)  Capsdoae  v.  Codnor,  1  B.  &  P.     471. 
4SS,  and  Abbott,  58.  («)   Westerddl  v.  Daie»    7  T.  B. 

{b)  Qole  V.  Parkin,  IS  East's  Rep.      306. 
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Xni.  It  will  be  necessary  in  this  place  to  state  very  concisely  some  Cmm  and  de- 
of  the  deasions  under  the  old  registry  acts.    The  o4  Geo.  o.  c.  do.  the  transfer  of 
s.  16.  requires  that  if  a  vessel  be  absent  from  the  port  to  which  she  JJJm  "^under 
belongs  when  an  alteration  takes  place  in  the  property,  the  sale  must  <6  Geo.  3.  c  f>o. 
be  made  as  directed  by  the  26  Geo.  3.  c.  60. ;  and  within  ten  days  c?68.^    ^  ^' 
after  such  ship  shall  return  to  the  port  to  which  she  belongs,  an 
i&dorBement  must  be  made  and  signed  by  the  owner,  &c. ;  and  a 
copy  of  such  indorsement  be  delivered  to  the  officer  of  the  custom 
bouse  authorized  to  make  registries  and  grant  certificates,  other- 
vise  the  bill  of  sale,  &c.  is  to  be  utterly  void.    The  intent  of  this 
danse  was  to  prevent  an  interest  passing  in  ships  from  one  person 
to  another,  until  a  record  was  made  of  the  transaction  at  the  cus- 
tom house.     It  was,  therefore,  very  early  decided  that  the  con- 
ditioiis  of  the  act  must  be  strictly  complied  with ;  and  that  where 
a  bin  of  sale  had  been  executed,  and  the  requisites  of  the  registry 
«et8  not  completed  until  the  rights  of  third  persons  intervened;  no 
relation  would  hold  good  so  as  to  make  the  conveyance  effectual 
from  any  antecedent  time.     For  if  the  act,  it  was  said,  were  to  be 
tonsidered  as  giving  an  indefinite  time  for  the  compliance  with  its 
requisites,  it  would  enable  a  transfer  of  property  to  be  made  to 
fiyreigners,  who  might  remain   concealed  owners,   and   thereby 
defeat  the  material  provisions  of  the  statute.    This  was  decided 
in  Moss  V,  Chamock.  (a)    The  fetcts  of  that  case  were  shortly  Case  of  Mom 
these :  Kirkpatrick  being  indebted  to  the  defendant  in  more  than  **  C1>«'im)c1u 
the  value  of  his  share  of  the  ship,  in  August,  1800,  made  a  bill  of 
nfe  to  the  defendant,  and  sent  it  to  him :  but  the  defendant  de- 
nned accepting  it  till  the  15th  of  November,  1800;  and  on  the 
19th  of  that  month  Kiriqiatrick  became  a  bankrupt.    On  the  15th 
of  December,  and  not  beforcy  the  requisites  of  the  34  Geo.  3.  c.  68. 
s.  16.,  in  respect  to  the  transfer  of- ships  not  in  port,  were  complied 
"wOk'y  and  within  'ten  days  after  the  return  of  the  ship  to  port  an 
mdoraement  was  regularly  made  on  the  certificate  of  tfie  registry, 
sq^  the  other  requisites  of  the  act  complied  with.    On  the  part  of 
the  plaintiffi)  it  was  contended  that  the  requisites  of  the  34  Geo.  3. 
not  having  been  satisfied  before  the  bankrui^tcy,  the  sale  was  not 
eoapleie  at  that  time ;  in  answer  to  which  the  defendant's  counsel 
insisted,  that  as  the  requisites  of  the  statute  were  complied  with 
vitfun  a  recuonable  time  after  the  execution  of  the  bill  of  sale,  that 
^oMhy  relation  make  the  sale  complete  from  the  15th  of  Novem- 
ier,  a  period  before  the  bankruptcy.    The  Court  of  King's  Bench 
decided  that  the  plaintiffii  were  entitled  to  recover,  upon  the  ground 

(«)S  Bast  400. 


Hd  Ndmgatiim  LawSk  '  [pabti. 

Cases  and  de-    that  Kirkp«itrick  haying  become  a  bankrupt  between  the  time  of 
the  transfer'of  exe.cuting  the  bill  of  sale  to  the  defendant^  and  the  time  of  the  de- 
property  u^      fendant's  complying  with  the  requisites  of  the  registry  acts,  tbe 
16  Geo.  3.  c60.  property  did  not  paas  to  him^  notwithstanding  such  requisites  were 
c  68.    ^^      completed  after  the  act  of  bankruptcy.    Upon  this  case  it  is  sug- 
gested, in  a  very  learned  Treatise,  that  Mr.  Justice  lAwience,  who 
delivered  the  judgment  of  the  Court  of  King's  Bench,  most  be 
understood  to  speak,  (with  reference  to  the  facts  of  the  case  be- 
fore the  court,)  of  such  requisites  only  as  nun/y  according  to  the 
circumstances  of  th^  transaction,  be  immediately  complied  wiih ; 
and  did  not  mean  to  intimate,  that  if  Chamock  )iad  delivered  a 
copy  of  his  bill  of  sate  to  the  officers  before  the  bapkraptGy  d 
Kirkpatrick,  so  as  to  have:  enabled  them  to  make  the  proper  id-  \ 
dorsement  on  the  affidavit,  he  would  not  thereby  have  acquired  as 
inchoate  title,  which  might  have  been  perfected  by  the  indovBS- 
ment  made  on  the  certificate  within  ten  days  after  the  ship's  le- 
tum.  (a) 

XIV.  Thie  case  of  Moss  v*  Chamock  has  been  much  questioned. 

In  Mestaer  t;.  Gillespie,. (i)  the  Lord  Chancellor  observed,  thatthe 

generality  of  the  .preposition  stated  by  a  very  aUe  judge,,  in  Moses. 

Chamock,  excited  a  doubt  in  his  mind,  whether  what  was  Une 

laid  down  must  not  be  qualified* — ^^  The  proposition  (he  says)  as 

r  stated  in. that  judgment,,  goes  to  this  ezt^nt^  that  if  a  man  solda 

ahip  at  sea,  the  vendee  having  done  ev^ryi  thing  required  by  tbe 

act  which  could  be  done^  but  afterwards,  before  tbe  arrival  of  life 

ship  in  port,  an  act  of  bankruptcy  vras  committed  by  the  vendor ; 

the  assi^ee  under  a.. commission  of  bankruptqr,  and  not  the 

Anthoiit?  of     Vendee,,  would  take  the  ship."    IVfr.  Baron.  Wood  in  another  toe 

*^dii  ^'ted   ^^cpresdy^  (c)  dissented  from  the  doctrine  laid  down  in  Moss  f. 

Chamookj  and,  speaking  of  the  provision  in  26  Geo.  3.  c.  66. 
8.  16.  sai^^^^^No  time  is  here  limited  within  which  the  copjrof 
the  indorsement  shall  be  delivered ;  and,  therefore,  I  take  it  the 
inference  of  Ihe  law?  is,  that  it  shall  be  done  within,  a  reason^ 
time ;  ttid  untU'thaft  time  is  elapsed,  I  hoUthe  bill  of  sale  remsiin 
good,  and  the  property  legally  transferred'  to  the  vendi^/'  And, 
again,  <^It  hasbeenv^adtended,  that  no  properly  paaaes  £ro^  the 
vendor  to  the  vendee  till  alL  these  things  have  been  done ;,  and  the 
case  ofi  Moss  t;.  Chamock  has  been  .cited>  to  prove  that  position; 
and  it  has  bo^n  said^  that  if  an  aist  of  bankraptcjr  inteiyenes  be- 
Ibre  the  delivery,  althoug|h  the  delivery  be  within'  a  reasdiia})le  fSa& 


>  •        •!     ■ 


(a)  Abbott  so.  (r)  Hubbard  v.  Johnstone,  S  Tannt 

<S)  11  Vesej,  Jun.  687.        ^       •       S07., 
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iftenwtfda,  the  vendee  loses  the  ship.    With  great  deference  to  ^iJ^'g^^®" 
lliat  authority,  I  cannot  agree  to  it;  I  think  that  the  property  the  transferor 
fuses  insianify  by  the  bill  of  sale,  and  that  the  subsequent  acts  to  ghTps^^under 
be  done  are  not  necessary  to  transfer  the  property,  but  that  the  ^?®^q*^'^3' 
giantrifl  defeasible  by  subsequent  omissions^  in  cases  where  it  is  so  c.  68.  * 

expressly  provided,  but  not  odierwise."    In  a  subsequent  case^  Principle  of 
hJmer v,  Moxon,  (a)  Lord  EUenborough,  in  oonunenting  on  the  uoM^Chax- 
Cweof  Moss  V.  Chamoek,  says,  *a  confess  that  I  have  always  "^^^"^r*^* 
tlxmght  tiiat  the  things  required  to  be  done  by  the  act. were  in  Moxon,  2  M. 
tyr  nature  conditions  subsequent^    What  is  required  to  be  done  ^  ^'  ^^' 
irithra  ten  days  must  undoubtedly  be  done  within  ten  days :  but 
lAae  no  time  ifl  limited,  the  act  must  be  done  within  a  reasonable 
Ha^"     And,  Bayley^  J.  said^^'^I  think  the  case  of  Moss  if. 
Qmntodk  was  rightly  decided  under  the  circumstances ;  for  there 
the  biD  of  sale  was  executed  on  the  23d  of  August,  and  the  requi- 
ofes  of  the  statute  were  not  compilied  with  until  the  5th  of  Decem- 
ber ;  so  that  diere  was  gross  delay.  The  true  construction  of  these 
acts  seems  to  be  this,  that  the  bill  of  sale  shall  be  holden  to  trans- 
fer the  property  from  the  time  of  its  execution,  but  shall  be  liabte 
to  become  vmd,  es  post  factor  that  is,  if  the  party  does  not  com^ 
1^  wnOk  the  requisitions  of  the  statute  within  a  reasonaUe  tiincr-; 
mpota  the  bilureof  which  the  Statute  tnakes  the  sale  null  and  void»' 

XY.  The  case  of  Palmer  v.  Moxon  was  as  follows : — ^The  pUdntiA  Palmer  v. 
had  leoovered  a  judgment  against  one  Moody  for  237/*9  smd  a  writ  ^^"^ 
was  delivered  to  the  defendant,  the  sheriff,  on  the  lith  of  June, 
1812,  act  a  quarter  past  twelve  o'clock  in  the  aftenioon»  The  she>- 
nff's  officer,  about  half-past  three  o'clock  in  the  same  afternoon, 
took  possession  of  one-fourth  part  of  the  brig  Thirsk,  then  lying 
in  the  port  of  Hullj  being  the  port  to  wliich  she  b^longedj  and  m 
windi  she  was  registered.  It  appeuned  that  on  the  10th  of  June, 
tlie  day  previous  to  the  levy.  Moody,  being  owner  of  one-fourth, 
DncUes  of  another  fourth,  and  Matthias  Moody  and  Thomas 
Dnckks  of  another  fourA  part,  by  a  bill  of  sale  of  that  day,  in 
consideration  of  the  sum  of  9101.,  sold  to  A.,  B.,  and  C,  &c., 
Hiree  fUB  and  undivided  fourth  parts  of  the  brig.  A  copy  of  ibt 
eerti&cate  of  the  registry  was  set  forth  in  the  bill  of  sale,  which 
vas  executed  on  the  day  of  its  date  by  J«  and  M.  Moody  and  ^  . 
T.  Duckies,  about  five  o- clock  in  the  afternoon;  and  at  the  same 
tiaie  a  memorandum^  of  the  transfer  bjr  all  the  four  was  indorsed 
en  the  oertififcate  of  the  .registry,  and  was  .signed  by  the  thr^e; 
iiBt  DCtther  the  bill  of  sale  not  the  memorandum' <tf  transfer  was 
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Casei  and  de-   Bumed  Of  executed  by  R.  Duckies,  until  the  15th  of  June  follow- 

cisiom  upon  .     t^  <» 

the  transfer  of  ing.  On  the  1 1th  of  June,  at  a  quarter  before  two  m  the  after- 
Bhlpr'midcr  ^^^^f  *  t™®  copy  of  the  memorandum  so  indorsed  on  the  certt- 
2ti6eo.3.e.60.  ficate  of  registry,  and  signed  by  the  three^  was  left  with  the 
c°68.  ^  '  proper  officer  of  the  custom-house,  at  Hull,  to  be  entered ;  and 
Palmer  v.  on  the  15th  of  June  another  copy  of  the  memoi'andum,  with  the 
^^^^^  signatures  of  the  four,  was  also  left  with  the  proper  officer  for  the 

same  purpose.  The  sheriff's  officer,  as  above  stated,  made  his 
levy  at  half-past  three  in  the  afternoon  of  the  11th  of  June:  but 
the  sheriff,  on  being  ruled,  returned  ntiUa  bona^  and  an  action 
being  brought  against  him  for  a  false  return,  the  Court  of  King's 
Bench  were  of  opinion  that  he  acted  properly  in  abandoning 
the  brig ;  and  that  the  requisites  of  the  registry  act  were  oooi' 
plied  with  within  a  reasonable  time.  Lord  £llenborough  in  this 
case  observed — ^^  That  a  reasonable  time  was  capable  of  being 
ascertained  by  evidence ;  and,  when  ascertained^  is  as  fixed  and 
certain  as  if  fixed  by  act  of  parliament.  In  this  case,  all  that  was 
required  to  be  done  by  the  parties  to  the  transfer  was  done  by 
thifee  of  the  four,  one  of  them  being  the  person  whose  share  wis 
in  question ;  and  what  was  done  by  them  was  done,  as  near  as 
may  be,  instcmter;  a  copy  of  the  indorsement  was  left  with  the 
officer  the  ne^tt  day  after  executing  the  bill  of  sale  and  signing 
the  indorsement;  but  it  appears  that  one  of  the  parties  did  not 
execute  until  afterwards,  but  still,  when  he  executed,  he  did  it 
within  a  reasonable  time,  and  all  was  perfected  before  the  letan 
4rf  the  writ.",  (a) 

,  XVI.  The  case  of  Moss  v.  Chamock,  rightly  limited,  is  not  there« 
fore  at  variance  with  Palmer  v.  Moxon ;  at  the  same  time,  as  regardi 
the  obligation  to  comply  with  the  requisites  of  the  r^stry  act^ 
the  rule  seems  to  be  that  which  has  been  laid  down  by  Mr.  Baroil 
Wood,  in  Hubbard  v.  Johnstone,  with  some  slight  addition  front 
the  late  judgment  in  Palmer  v.  Moxon ;  namely,  that  the  forms  oi 
the  jt^istry  acts,  which  the  law  requires  to  constitute  a  perfect 
.title  to  a  ship,  are  in  their  nature  conditions  subsequent ;  that 
property  of  a  ship  vests  in  the^  purchaser  from  the  time  of 
^exedution  of  the  bill  of  sale,  not  from  the  time  of  his  compUB&< 
with  the  registry  act :  but  that  the  transfer  is  liable  to  becoi 
void,  e:f  post  facto,  if  the  forms  of  the  re^stry  acts,  as  prescii] 
.by  law,  are  not  observed  within  a  reasonable  time,  or ,  where 
£xed  time  is  expressly  limited,  (for  example,  ten  days)  wiihm 
time.  In  other  words,  that  the  efficient  act  10  the  bill  of  sale : 


registry  acte 
«re  in  the  nt^ 
tare  of  a  coa- 
ditimiaabae- 

^BtBt. 


(«)  8  Maulc  and  Selwyn,  50. 
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tkat  the  statatea  nuike  the  sale  absolutely  void,  unless  the  requi-  9*f**  ''^^  ^*^- 
ntes  are  complied  with,  within  such  a  time  as  the  act  expressly  the  transfer  af 
leqmres,  where  it  makes  time  a  constituent  of  title ;  or  within  ^^^^  „ndcr 
soch  period  as  maybe  deemed  reasonable  under  the  circumstances  26  Geo.  3.  c.  60. 
of  the  case^  where  the  time  is  left  indefinite.  g.  6a. 

But  an  indorsement  on  the  transfer  of  a  ship  in  the  same  port, 
made  upon  the  certificate  of  registry,  and  bearing  data  at  the  time 
of  the  transfer^  but  not  signed  by  the  vendor  till  three  years  alter 
the  certificate  had  been  delivered  up  and  cancelled,  and  had  re- 
mained dormant  all  the  intermediate  time,  was  held  not  to  convey 
a  title  under  the  16  sect,  of  34  Geo.  3.  c.  68.  For  the  object  of  Mobs  «.  Mills, 
the  register  acts,  said  the  court,  in  requiring  an  indorsement  on  ^ 
the  certificate,  is  in  order  to  notify  the  change  of  property  to  the 
public;  and  therefore  such  indorsement  must  be  made  upon  an 
edBting  acknowledged  certificate  in  use  at  the  time,  (a) 

XVII.  Upon  the  sale  of  a  ship  at  sea  it  was  much  questioned,  under 
the  former  register  acts,  whether  the  purchaser,  having  omitted  to 
comply  with  some  of  the  forms  of  the  acts,  could  not  make  a  title 
to  the  ship  per  saltumy  by  getting  her  registered  de  novo  in  ano- 
ther port  where  he  resided  at  the  time  of  the  purchase,  pursuant 
to  the  7  And  8  Will.  3.    This  point  was  first  raised  in  Heath  v. 
Hubbard,  which  gave  occasion  to  several  other  cases,  and  pro- 
duced a  very  elaborate  investigation  of  the  registry  acts  by  all  the 
Judges  in  Westminster  Hall,  [b)    The  case  was  this : — Ward  was 
sole  owner  of  the  Fishbum,  belonging  to  the  port  of  Newcastle 
vpoQ  Tyne,    On  her  outward  voyage  she  was  put  imder  an  em- 
bargo by  the  Emperor  of  Russia,  in  the  spring  of  1801.    By  bill 
of  sale  dated  March  7?  1801,  but  executed  on  the  11th  of  April, 
Ward  assigned  to  the  plaintiff  Heath  twenty-sixtieth  parts  of  the 
diip,  in  trust  for  certain  underwriters.    On  the  14th  of  Septem-  Heath  v.  Hub* 
her  fidlowing,  Heath  transmitted   to  the  custom-house  at  New-  JjJ*'  *  ^"'* 
CMde  a  coif  J  of  his  bill  of  sale ;  and  the  officer  caused  an  entry  to 
be  indorsed  upon  the  affidavit,  on  which  the  original  certificate  of 
ii^gNtry  had  been  obtained,  and  made  the  usual  memorandiun  in 
the  book  of  renters  in  that  port :.  but  no  notice  was  given  to  the 
commissioners  of  customs  till  the  24th  of  January  following.    On 
the  9th  of  November,  1801,  Ward,  by  a  regular  bill  of  sale,  as- 
signed the  whole  of  the  ship  to  the  defendant  Hubbard,  who  then 
mided  in  London ;  and  on  the  2d  of  January,  1802,  registered 

(c)  Mews  V.  Mills,  6  East.  144.    la      without  authority)  reciting  thecan- 

thn  esse  the  certificate  had  been  can-      cellation  of  the  former  certificate. 

cenedaod  delivered  up  on  the  vendce*s         (6)  4  East.  110. 

•btainin^  a  register  ^  novoy  (issued 
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riieB^tste-  the  same  ship  de  novo  in  the  port  of  London.  At  the  time  of  tiie 
^efrinTrV  ^8P°*«n^  '^y  Waxd  to  the  defendant,  the  grandib^l  of jMk  of  the 
property  19  whole  ship  was  deliyered  to  hini,  and  on  the.  19thjcb.y  of  Fehmiy 
$G4Kijfc^60.  ^^  flold.the  whole  of  the  3hip  by  public.auction.  Ituappea^edihat 
"^fifL^  ^^  ^*   ^^^  ^^P  ^^  never  been  in  the  port  (d  Newcastle,  ainoe  ahe  had 

deared  outwards :  but  the  embargo  being  iakaaisfl^  she  returned 
to.PlyinAntb  after  the  execut|oi^  of  the  bill  cf  sale  Jiy  Wacd  in  the 
platnti£  /  But  b^ore  the  execution  oC  the  bill  at.  sale  hjr  .Ward  to 
the.  defendaut.she  sailed  agidn,.  and  waa  absent  at  the  timepf  its 
execution.  .  It  was  |iot  ,till  her  return,  ,of  which  the.  plaiotiff  h«i 
no  knowledge,  that  the  defendant  obtained  theinew  register.;  Jbyt 
no  transfer  of  property  appeared  in  any  document  at  the  custon- 
liouse  at  Newcastle  subsequent  to  the  eutry  ion  the  14th  of  Sqf- 
temher,  1801«  and  no  indorsement  of  the .  transfer  of  i«e-tbird.  .of 
the  ship  t^  the  plaintiff  was  e^er  njAde.pn  the  original  .certificate 
of  the  ship's  registry..  Heath  broMjght  an  action  of  iajoiYet  against 
Huhbard,  to  recoyer  one-tljiird  part  ^  tl^e.ship^  and.the  Coartof 
King's  Bench,  gave,  judgment  for  the  plaintiff  ^  being  of  opimoa 
that  he  vhad  complied  with  all  the  requisites  of  the  jstatiite,^^  the 
ship  not  ^laving  returned  to  Newcastle,  and  .had  acquired  a  pro- 
perty under  the  bill  of  sale.  The/  likewise  thought  that  the  hill 
of  sale  to  Hubbard  was  vpid,  on  the  ground  pf  his  pviission  tp 
send  a  copy  to  the  custom-house,  at  Newcastle, 
., .  XVltl.  The  uext  action  qonjiectedwitkthe  above  case  was  aa  ac- 
tion of  trover  brought  by  the  assignees  of  VVard  against,  the  same 
defendant,  to  recover  the  reiuaining  three-fourths  .of  the  same  ship. 
All  the  facts  of  the  case  were  again  considered,  by  the  court ;  and 
they  determined  th4t»  JMnder  all  thej:«gis^r.act;s,  7&8Will.3. 
^,  22.  8.  21, ;  26  Geo.  3,  c.  60.  s.  3,  4,  $,  16.  j  and  34  Geo.  3.  c. 
jQ8.  s,.  15, 16,  in  order  to  make,  a  title  .tp  a  ship  spld  at  sea<  whe- 
ther in  whole  or  in  part,  such  sale  luust  be  acknowledged  by<m- 
'dorsement  of  the  certificate  of  regis^try  in  the  naanneri  therein  de- 
: scribed;  and  a  copy  of  such  indorsemeut  be  delivered  by  the 
veudee  to  the  persons  authorized  to  piake  registry  (which  officers 
are  directed  to  make  an  entry  thereof,  to  be  indorsed  on  the  af- 
iidav^  upon  which  the  original  certificate  of  registry  was  obtained, 
iind  to  make  a  piemorandum  .in  the  bopk  of  registers^,  and  to  give 
notice  to  the  commissioners  of  custpm9,)  .and  that  it  was  not  sof'- 
fident  for  the  vendee  to  register  suchjliip  d^  ^OKQ  iii  another  port 
where  he  resided,  thoiigh  he  had  removed  the  ship  thither,  *»<* 
H^?b!u[?  "s  though  she  had  never  returned  to  her  original  port  after  the 
^  Eist.4071         sale,  la) 

(a)  l^loxham  v>  Hubbard,  5  East.  407. 
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Bj  reason^  however^  of  some  defect  in  their  own  title,  as  as«  Cases  and  de« 
flgnees,  (a)  the  plaintiffs  did  not  recover  the  whole  property  in  the  u^^nsfer^Qf 
tke  ship  which  they  claimed.      Another  action  was  therefore  property  in 
hroi^ht  against  Hubbard;  and  the  Court  of  King's  Bench  again  26  Geo.  3.  c.  60. 
gave  judgment  for  the  plaintiff.    The  facts  of  the  case  were,  upon  ^^^  G«o-3. 
this  occasion,  put  into  a  special  verdict,  and  the  cause  was  carried 
to  die  Exchequer  Chamber  by  writ  of  error,  and  in  that  Court  the 
judgment  of  the  King's  Bench  was  reversed  by  the  opinion  of  five 
Judges  against  two.    The  majority  of  the  Judges  decided,  that  if 
a  ship,  registered  at  one  port,  be  transferred,  whilst  at  sea,  to  a  HabWd  r. 
purchaser  residing  at  another  port  in  this  kingdom,  the  proper  3i^iint.l77. 
mode  of  perfecting  a  transfer  within  the  requisitions  of  the  regis- 
try acts  was  by  a  registration  de  novo  in  her  new  port;  and  that 
it  was  not  necessary  for  the  ship  to  return  to  her  port  in  order  to 
have  a  memorandum  of  the  transfer  indorsed  on  her  certificate  of 
rq;istratibn ;  nor  was  it  necessary  for  the  purchaser  to  send  a  copy 
of  the  bilLof  sale  to  the  ship's  former  port,  nor  to  indorse  a  me- 
morandum of  the  transfer  on  her  certificate  of  registry  within  ten 
days  after  the  ship's  return  to  England,  (b)     They  likewise  de- 
cided, that  the  34  Geo.  3.  c.  68.  s.  16.  applied  to  the  sale  of  an 
entire  ship  in  the  same  port,  as  well  as  to  the  sale  of  a  share  or 
shares  therein ;  and  Mr.  J.  Heath  and  Mr.  Baron  Wood  were 
likewise  of  opinion,  that  the  register  acts,  so  far  as  they  applied 
to  defeat  titles,  and  to  create  forfeitures,  were  to  be  construed 
strictly,  as  penal,  and  not  liberally,  as  remedial  laws.  (c). 

XIX.  Subsequent  to  the  case  of  Hubbard  v,  Johnstone,  the  Court 
of  King's  Bench  has  often  had  occasion  to  put  a  construction  upon 
the  clauses  of  the  registry  acts,  (26  Geo.  3.  c.  60.  s.  16.  and  34  / 

W.  3.  c.  68.  s.  15.  and  16.)  which  require  a  record  to  be  made  at 
the  custom-house,  and  on  the  certificate  of  registry,  of  all  sales  and 
ti&Dsfers  of  ships,  whether  such  ships  be  in  their  home  ports,  or 
absent  at  sea,  at  the  time  of  such  sales.  The  court  has,  in  a  certain 
d^ree,  qualified  its  original  judgment  in  Hubbard  v,  Johnstone : 
hot  it  has  at  the  same  time  uniformly  decided,  that  the  transfer  of 
^Aip,  whilst  at  sea,  to  a  vendee  resident  in  the  port  in  which 
^  ship  is  registered,  is  not  valid,  unless  copies  of  the  bUls  of 

(■)  Abbott  63.  a<^ia  brought  under  the  considera- 

(*)  This  was  decided  by  five  Judges  tion  of  the  K.  B. ;  and  it  was  again 

^pnaH  two.  decided,  that  such  new  register  alone 

(r)  Habbard  e.  Johnstone,  S  Taunti  was  not  a  sufficient  compliance  with 

^*    Pending  this  proceeding  in  the  the  statutes  of  registry  ;  the  Court 

^■dieqiier  Chamber,  the  effect  of  a  thereby  costfirming  their  former  judg- 


regiiter  obtained  in  a  port  to     meat  in  Bloxham  o.  Hubbard.    Hty- 
Vhigk  a  diip  had  beenlransferrod  was     ton  v.  Jackson,  S  Bast  51 1. 
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SSi^/npOTT  ^®  ^^  delivered  to^the  cu^tom-hotise  officers  in  that  port,  wifliin 
the  tniaifer  of  a  reasonable  time  after  the  sale,  (a)  But  the  courts  have  taken  » 
sUpismider  distinction,  obvious  indeed  upon  the  face  of  the  registry  acts,  be- 
26  Geo.  3  c.^.  tween  the  sale  of  a  ship  in  her  home  port,  and  the  sale  of  a  ehip 
c.  6S.        '      when  absent  at  sea.    Thus,  where  a  ship  registered  at  the  port  of 

N.  was  transferred  by  a  deed  of  assignment  to  owners  resident  in 
L.,  the  ship  being  then  in  the  port  of  L. ;  they  have  decided,  that 
this  transfer  was  not  within  84  Geo.  3.  c.  68.  s.  15.,  but  within 
sect.  16.  of  that  act;  and  that  the  transfer  was  valid,  although  no 
indorsement  was  made  on  the  certificate  of  registry,  (b) 

Formerly  much   confusion  arose  in  the  construction  of  the 
clauses  of  the  registry  acts,  with  respect  to  the  time  allowed 
to  make  an  indorsement  upon  the  certificate  of  the  registry; 
upon  the  sale  of  a  vessel,  under  the  di£fer6nt  circumstances  in 
which  she  might  be  placed;    that  is  to  say,  whether  m  her 
oii^nal  port  of  registry  at  the  time  of  the  sale,  in  another  port 
in  the  same  kingdom,  or  absent  at  sea.    The  26  Geo.  3.  c.  60. 
8.  15.  appears  to  relate  only  to  the  transfer  of  ships  in  the  same 
port  to  which  the  ship  belongs ;   and  it  does  not  avoid  a  con- 
tract for  non-  compliance  with  the  formalities  prescribed  m  that 
section ;  nor  does  it  appoint  any  time,  but  such  reasonable  time 
as  the  law  intends,  for  making  an  indorsement  of  transfer  upon 
the  certificate  of  registry.    The  34  Geo.  3.  c.  60.  is  the  first  sta- 
tute which  avoids  the  conveyance  of  ships,  if  made  contrary  to  the 
fdrms  prescribed  by  that  act.    By  sect,  15.  a  certain  form  of  in- 
dorsement is  required  upon  the  change  of  property  in  vessels  in 
the  port  to  which  they  belong :  but  no  specific  time  is  prescribed. 
The  Courts,  therefore;  have  merely  required  that  such  indoiw- 
inent  should  be  made  in  a  reasonable  time.    By  sect.  16.,  if  & 
transfer  of  property  be  made  in  vessels,  absent  at  the  time  firom 
the  port  to  which  they  belong,  ten  days  is  allowed,  after  such  Hf 
shall  return  to  such  port  to  which  she  belongs,  for  making  the 
proper  indorsement  upon  her  certificate  of  register.     But  when  a 
vessel   registered  at  one  port  was  transferred  by  bill  of  sale  to 
owners  resident  in  another  port,  the  ship  being  at  the  time  of 
transfer  at  such  other  port,  the  transfer  has  very  justly  been  con- 
sidered valid,  without  making  any  other  indorsement  on  the  ship  s 
cMificate  of  register  than  what  is  required  by  the  ordinary  pn>- 
visiiyns  of  the  registry  acts. 

(m)  Moss  V.  Chamock,  3  Tauat  177.  Aid.  p.  497.    In  thit  case  it  is  lo  ^ 

Palmer  v,  Mozon,  8  East  399.  Dixon*  obterYed  that  the  ship  never  did  re- 

V.  Bwart,  SMerivale,  S«2.  Richardson  torn  to  her  port  of  N.,  so  that  thei^ 

V.  Campbell,  A  Barn,  and  Aid.  196.  was  do  opportunity  of  compljffB^^il'^ 

ib)  Hodgson  v.  Brown,  2  Barn,  and  the  requisites  of  84  Geo.  3.  €*  68.  ' 
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XX.  The  new  act  J  Geo.  4  c.  41.  has  removed  all  difficulty  Camiutdde- 
bthe  above  cases,  and  laid  down  a  plain  and  obvious  mode  of  ^^^^^^^qi 
proceeding  with  respect  to  all  vessels,  in  whatsoever  condition  property  in 
they  may  be.  (a)     The  35th   secti<m  declares  that  no  bill  of  26^Geo.3.c.60. 
sale  shall  be  effectual  until  produced  to  the  officers  of  customs,  ""gg^  Geo.  3. 
sod  entered  in  the  book,  of  registry  according  to  a  form  given  by 

the  act;  and  such  bill  of  sale  is  to  be  vulid  to  pass  the  property 
thereby  intended  to  be  transferred,  except  as  against  such  subse* 
quent  purchasers  and  mortgagees,  who  shall  first  procure  the  in- 
dorsement to  be  made  upon*  the  certificate  of  registry  of  such  ship 
m  section  35.  mentioned. 

XXI.  By  section  37.  it  is  then  enacted,  that  when  the  parti-r  of  the  Bale  and 
cnlarB  of  any  bill  of  sale,  or  other  instrument,  by  which  any  25ps^tT*4 
ship,  or  uay  share  or  shares  thereof,  shall  be  transferred,  shall  Geo.  4.  c.  41. 

•  8  37  38  39 

hare  been  entered  in  the  book  of  registry  as  directed  by  section  ^  ^^  42.  * 

35,  the  collector  and  comptroller  shall  not  enter  in  the  book  of 

iqpstry  the  particulars  of  any  other  bill  of  sale,  or  instrument^ 

purporting  to  be  a  transfer  by  the  same  vendor  or  mortgagor, 

or  vendors  or  mortgagors,  of  the  same  ship  or  vessel,  share  or 

idiares  thereof,  to  any  other  person  or  persons,  unless  thir4y  days 

shall  elapse  from  the  day  on  which  the  particulars  of  the  forn^er  bill 

of  sale  or  other  instrument  were  entered  in  the  book  of  registry.  Or 

in  case  the  ship  or  vessel  was  absent  from  the  port  to  which  she 

belooged  at  the  time  when  the  particulars  of  such  former  bill  of 

sak,  or  other  instrument,  were  entered  in  the  book  of  registry, 

thai  unless  thirty  days  shall  have  elapsed  firom  the  day  on  which 

the  ship  or  vessel  arrived  at  the  port  to  which  the  same  belonged  5 

and  in  case  the  particulars  of  two  or  more  such  bills  of  sale  pr 

Qlher  instruments  as  aforesaid,  shall  at  any  time  have  been  entered 

ia  the  book  of  registry  of  the  said  ship  or  vessel,  the  collector  and 

comptroller  shall  not  enter  in  the  book  of  registry  the  particulars 

of  sny  other  bill  of  sale,  or  other  instrument  as  aforesaid,  unless 

tkartjl  days  shall  in  like  manner  have  elapsed  from  the  day  ou 

irfaich  the  particulars  of  the  last  of  such  bills  of  sale,  or  other  in- 

itnunent,  were  entered  in  the  books  of  registry,  or  from  the  day 

on  which  the  ship  or  vessel  arrived  at  the  port  to  which  she  be- 

kaged,  in  case  of  her  abseuce  as  aforcsaidi    And  in  every  case 

«4tere  there  shall  at  any  time  happen  to  be  two  or  more  transfers 

by  the  same  owner  or  owners  of  the  same  property,  in  any  ship 

at  vessel  entered  in  the  book  of  registry  as  aforesaid,  the  collector 

and  coQiptroller  are  required  to  indorse  upoii  the  certificate  of  re* 

»  ■ 

f«)  The  cases  under  the  old  ref  is-      slightly  in  the  present  Trcatisi-,  in 
tiy  Ida  are  now  of  little  value  \  but  it     order  to  shew  the  improvements  mads 
lieoecesMry  to  to|icb  upon  theqi     hj  the  late  act  ^ 
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or  tike  tile  tnd  giBtry  of  such   slup  or  vessel   the  particulars  of  that  bUl  of 

•Mpf  tly*4  **^^*  ^^  ^*®^  inatrument,  under  which  the  person  or  persoiMi 
Geo.  4.  c.  21.  claims  or  claim  property ;  who  shall  produce  the  certificate  of  le- 
1. 39.  tt  Hf.      giBtry  for  that  purpose  within  thirty  days  next  after  the  entry  oif 

his  said  bill  of  sale^  or  other  instrument,  in  the  book  of  registiy 
as  aforesaid,  or  within  thirty  days  next  after  the  return  of  the 
said  ship  or  vessel  to  the  port  to  which  she  belongs,  in  case  of  her 
absence  at  the  time  of  such  entry  as  aforesaid ;  and  in  case  ik) 
person  or  persons  shall  produce  the  certificate  of  registry  wSiJm 
either  of  the  said  spaces  of  thirty  days,  then  it  shall  be  lawful  for 
the  collector  and  comptroller  to  indorse  upon  the  certificate  of  re- 
gistry the  particulars  of  the  bill  of  sale,  or  other  instrument,  to 
such  person  or  persons  as  shall  first  produce  the  certificate  of  re- 
gistry for  that  purpose }  it  being  the  true  intent  and  meamng  oj 
this  act  that  the  several  purchasers  and  mortgagees  of  such  ship  or 
vessel ;  share  or  shares  thereof,  w/ten  more  than  one  appear  Ui 
claim  the  same  property,  shall  have  priority  one  over  the  othfTy 
not  €u  cording  to  the  respective  times  when  the  particulars  of  ike 
bill  of  sale,  or  other  instrument  by  which  such  property  was  tram- 
f erred  to  them  were  entered  in  the  book  of  registry  as  aforeseii^ 
but  according  to  the  time  when  the  indorsement  is  made  upon  the 
certijicate  of  registry  as  aforesaid, 

XXII.  The  next  section  then  provides,  that  if  the  certificate 
of  registry  shall  be  lost  or  mislaid,  or  shall  be  detained  by  any 
person  whatever,  so  that  the  indorsement  cannot,  in  due  timey  he 
made  thereon,  and  proof  thereof  shall  be  made  by  the  purchaser 
or  mortgagee,  or  his  known  agent,  to  the  satisfaction  of  the  com- 
missioners of  his  Majesty's  customs,  it  shall  be  lawful  for  the  said 
commissioners  to  grant  such  further  time  as  to  them  shall  i^ppeai 
Wh  n  c  itifl-    "^^^^^^^^^y  '^^  ^^  recovery  of  the  certificate  of  registry,  or  for  the 
cateis  lost,       registry  de  novo  of  the  said  ship  or  vessel,  under  the  provisions  of 
LfSi^tS*^  this  act;  and  thereupon  the  collector  and  comptroller  shall  make  a 

memorandum  in  the  book  of  registers  of  the  further  tiine  ao 
granted ;  and,  during  such  time,  i^o  other  bill  of  sale  shall  be  ^•' 
tered  for  the  transfer  of  the  same  ship  or  vessel,  or  for  the  same 
share  or  shares  thereof.  And  by  the  38th  section  it  is  further 
enacted,  that  if  the  certificate  of  registry  of  such  ship  or  veaad 
shall  be  produced  to  the  collector  and  comptroller  of' any  port 
where  she  may  then  be,  after  any  such  bill  of  sale  shall  have  been 
recorded  at  the  port  to  which  she  belongs,  together  with  such  bill  of 
sale,  containing  a  notification  of  such  record,  signed  by  the  col- 
lector and  comptroller  of  such  port  as  before  directed^  it  shall  be 
lawful  for  the  collector  and  comptroller  of  such  other  port,  to  in- 
dorse on  such  certificate  of  registry,  being  required  so  to  do,  th^ 
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tniufer  mentumed  in  Bufch  bill  of  sale ;  imd  6ach  collector  and  Of  tl>i.Mhtrta 
Comptrefler  fihall  give  notice  thereof  to  th6' collector  and  comp-  ghips^by^i 
tioller  of  liie  port  to  which  such  ship  or  vessel  helongis^  who  ^^*^^J^^ 
kbaD  record  th6  same  in  like  manner  as  if  the^  had  made  such  in- 
domement  themselves,  but  inserting  the  n&me  of  the  pOrt  to 
Which  taeh  indorsement  was  made ;  provided,  that  the  collector* 
and  eomptroUer  of  such  other  port  shall  first  give  notice  to  the 
cbDector  and  comptroller  of  the  port  to  which  such  ship  or  vessel 
htkmfif  of  such  reijuisition  made  to  them,  to  indorse  the  certi- 
ficate of  te^strf$  and  the  collector  and  comptroller  of  the  port 
to  whibh  such  ship  or  vessel  belongs  shall  thereupon  send  inform- 
Ition  to  the  collector  and  Comptroller  of  such  other  port,  whe- 
ther any  tfnd  what  other  bill  or  bills  of  sale  have  been  recorded  in 
the  book  of  the  registry  of  such  ship  or  vessel ;  and  the  collector 
and  comptroller  of  such  other  port,  having  such  information,  shall 
proceed  In  nftanner  directed  by  this  act,  in  all  respects,  to  the  in- 
dorsing of  the  certificate  of  registry,  as  they  would  do  if  such 
port  were  the  port  to  which  stidi  vessel  belonged. 

XXIII*  The  next  section  (99)  goes  on  to  enact,  that  if  it  shall  be- 
come necessary  to  raster  any  ship  or  vessel  de  novo^  and  any  share 
inr  diaies  of  such  ship  or  vessel  shall  have  been  sold  since  she  was 
last  registered,  und  the  transfer  of  such  share  or  shares  shall  not 
have  been  recorded  and  indorsed  in  manner  in  section  35.  directed, 
^  bill  of  sale  thereof  shall  be  produced  to  the  collector  and  comp-^ 
troUer  tf  his  Majesty's  customs,  who  are  to  make  rc^stry  of 
fioch  ship  oE  vessel ;  otherwise  such  sale  shall  not  be  noticed  in 
nch  registry  de  novo,  except  as  hereinafter  excepted ;  provided, 
thai  upon  the  future  production  of  such  bill  of  sale,  and  of  the 
edsting  certificate  of'  registry,  such  transfer  shall  and  may  be  re- 
corded or  indorsed,  as  well  after  such  registry  de  nova,  as  before. 
Ihe  following  section  then  proceeds  to  enact  that  if,  upon  any 
change  of  property  in  any  ship  or  vessel,  the  owner  or  owners 
shall  desire  to  have  the  same  registered  de  ftovo,  although  not 
lequired  by  this  act,  and  the  owner,  or  proper  number  of  owners, 
shall  attend  at  the  custom  house  at  the  port  to  which  such  ship 
^  vessel  belongs  for  that  purpose,  it  shall  be  lawful  for  the  col- 
lector and  comptroller  of  his  Majesty's  customs  at  such  port,  to 
Qiake  registry  de  novo  of  such  ship  or  vessel  at  the  same  port, 
^&d  to  grant  a  certificate  thereof,  the  several  requisites  herein- 
fcefotein  this  act  mentioned  and  directed  bemg  first  duly  oh- 


XXIV.  The  next  section,  42  provides  for  the  sale  of  vessels,  in  the 

^oboenoe  of  die  owners,  without  the  formal  powers ; — ^it  enacts,  tftat 

it  the  ship^  or  the  share  of  any  owner  who  may  be  out  of  the  king* 
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Oftlie  fsileof  demy  shall  be  sold  in  his  absence  by  bis  known  agent  or  corre' 
absence^of  ^  spondent^  tinder  his  directions,  either  expressed  or  implied,  and 
4'Sro*4  41  *^"^S  ^^^  ^^^  interest  in  that  behalf,  and  such  agent  or  cone- 
s.  42.    *       *  spondent  who  shall  have  executed  a  bill  of  sale  to  the  purchaser  of 

the  whole  of  such  ship  or  vessel,  or  of  any  share  or  shares  tliereof, 
shall  not  have  received  a  legal  power  to  execute  the  same,  it  shall 
b^  lawful  for  the  commissioners  of  his  Majesty's  customs,  upon 
application  nlade  to  them,  and  proof  to  their  satisfaction  of  the  £ur 
dealings  of  the  parties,  to  permit  such  transfer  to  be  registered, 
if  registry  de  novo  be  necessary,  or  to  be  recorded  and  indorsed,  as 
the  case  may  be,  in  manner  (Greeted  by  this  act,  as  if  such  legal 
power  had  been  produced ;  and  if  it  shall  happen  that  any  bSl  ol 
sale  cannot  be  produced,  or  if,  by  reason  of  distance  of  time  or  the 
absence  or  death  of  parties  concerned,  it  cannot  be  proved  that  a 
bill  of  sale  for  any  share  or  shares  in  any  ship  or  vessel  had  beeo 
executed,  and  registry  de  novo  of  such  ship  or  vessel  shall  have  be- 
come necessary,  it  shall  be  lawful  for  the  commissioners  of  cos- 
toms,  upon  proof  to  their  satisfEustion  of  the  fair  dealings  of  the 
parties,  to  permit  such  ship  or  vessel  to  be  registered  de  novo,  in 
like  manner  as  if  a  bill  of  sale  for  the  transfer  of  such  share  or 
shares  had  been  produced ;    provided,  that  in  any  of  the  cases 
herein  mentioned  good  and  sufficient  security  shall  be  gi?en  to 
produce  a  legal  power  or  bill  of  sale,  within  a  reasonable  time,  or 
to  abide  the  future  claims  of  •the  absent  owner,  his  heirs  and  snc- 
cessors,  as  the  case  may  be ;  and  at  the  future  request  of  the 
party  whose  property  has  been  so  transferred,  without  the  pro- 
duction of  a  bill  of  sale  from  him,  or  from  his  lawful  attorney,  sadi 
bond  shall  be  available  for  the  protection  of  his  interest,  in  addi- 
tion to  any  powers  or  rights  which  he  may  have  in  law  or  equity 
against  the  ship  or  vessel,  or  against  the  parties  concerned,  until 
he  shall  have  received  full  indemnity  for  any  loss  or  injury  sus- 
tained by  him. 

Such  are  the  provisions  of  the  new  registry  act  as  to  the  trans- 
fer of  ships,  and  the  duties  of  buyers  and  sellers.  They  adapt 
themselves  to  all  the  circumstances  in  whidi  the  ship,  or  the 
vendor  or  vendee  of  the  ship,  can  possibly  be  placed.  It  istat 
faint  praise  to  say  of  them,  that  they  are  at  once  clear,  comprehen- 
sive, and  judicious ;  and  admirably  suited  to  the  exigences  of  navi- 
gation and  commerce. 
No  equitable         XXV.  We  now  pass  to  the  consideration  of  another  branch  of  wr 

interest  in  ,  -     •  j-jJ  "« 

firiUih  sbipi.     subject.    In  the  construction  of  the  registry  acts,  it  was  dedveom 

the  very  first  cases  which  came  before  the  court,  that  the  obvious 
policy  of  these  statutes,  as  well  as  their  plain  and  natural  meamng, 
precluded  «U  equitable  titles  to  British  ships^  and  regarded  no 
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other  property  than  fluch  as  was  atrietly  legal  according  to  the  No  etpiitabie  ] 
nqtiisites  of  the  actfl«    The  4  Geo*  4.  c.  41.  makes  no  alteration  British  ships, 
in  this  respect.    Thus,  irf  RoUeston  v.  Hibbert^  already  cited,  the  Ronfttcm  v. 
Coort  of  Chancery  concurred  with  the  Court  of  King's  Ben^h  in  Hibbcrt. 
decUfiog,  that  a  bill  of  sale  of  a  ship  at  sea,  (void  by  the  omission 
to  recite  the  certificate  of  reg^try)  intended  as  security  for  the 
payment  of  a  note,  could  not  be  enforced  by  the  vendee's  retaining 
the  ship,  as  having  a  lien  on  her,  against  the  assignees  of  the  vendor^  i 

lAo  became  a  bankrupt  after  the  transfer ;  and  the  Lord  Chan- 
cellor thought  that  the  register  acts  were  equally  binding  in  a  court 
of  equity  as  in  a  court  of  law,  and  refused  to  compel  the  vendor  to 
make  a  legal  conveyance  to  the  purchaser,  (a) 

XXVI.  No  inchoate  or  fiduciary  title,  therefore,  can  be  sustamed 
in  qypontion  to  the  words  of  the  statute,  which  expressly  declare 
that  no  contract  or  agreement  for  an  interest  in  ships  shall  be  of 
any  avail  for  any  purpose  whatever,  either  in  law  or  equity,  tmless 
a  bQl  of  sale,  &c.  is  executed  according  to  the  prescribed  regula* 
tions.  The  case  of  a  mortgage  of  a  ship  will  be  considered  here* 
after,  as  it  stands  on  peculiar  circumstances ;   being  a  title  both  ^ 

equitable  and  legal.    In  the  case  of  the  New  Draper,  the  learned  The  New 
Judge  <rf  the  Admiralty  Court,  in  a  cause  of  possession,  decreed  ^^P*"". 
that  the  master  should  be  dispossessed  of  a  ship,  who  set  up  a 
tirtual  title  to  a  majority  of  interest,  on  the  groimd  of  an  agree^  - 
ment^   In  giving  judgment  Lord  StoweU  observed :  ^'  Independent 
of  any  other  objection,  I  do  not  think  that  under  the  act  of  parlia- 
ment it  would  be  possible  for  the  court  to  recognise  such  a  trans- 
action ;  for  the  words  of  the  act  are  as  strong  as  they  can  be."  (i) 
And  in  another  case,  where  the  legal  title  remained  in  A.,  who  The  Sisten. 
was  m  possession  of  a  bill  of  sale,  the  court  sustained  that  title  in 
oipposition  to  an  asserted  eqiutable  interest;  ^^for  this  court,"  said 
tii6  same  learned  judge,  *^  is  bound  down  to  decide  on  the  legal 
tttk,  without  taking  notice  of  equitable  claims."  (c)    So,  likewise, 
in  the  case  of  Brewster  v.  Clarke,  in  the  Court  of  Chancery,  a  biU  Brewster  v. 
was  filed  for  a  specific  performance  of  an  agreement  to  purchase  a  ^^^^ 
^p^  of  which  the  plaintiffs  were  ioint*owners.    The  ship  had  been 
put  up  to  sale  by  public  auction^  at  which  the  defendant,  Clarke, 
having  agreed  to  become  the  purchaser,  paid  the  deposit,  and  exe- 
ented  a  memorandum  of  sale,  reciting  that  the  ship  had  been  duly 
registered;  and  a  copy  of  the  certificate  of  registry  was  actually 
wmexed  to  the  memorandum.    The  answer,  (admitting  that  the 
defendant  was  in  possession  under  this  agreement,)  raised  objec- 
tioQs  to  hie  titjle  under  the  registry  acts,  viz,  that  the  certificatQ 

•  <4  BdiestOB  V.  Hibhert,  S  T.  B.'  .      (»)  4  Rob.  991. 
^0SriaAsaro.C|i.€B.»71.  (e)  Sislens  5  Eob.  155, 


« 

c^  «i4  d«-  of  registry  was  not  duly  recited  in  the  memorandnm,  or  instni- 
th«  transfe^  of  ment  of  sale^  according  to  the  26  Geo.  3.  and  34  Geo.  3.  Tie 
^^nb^uBder  ^^  Chancellor  refused  the  motion^  stating  that  the  policy  of 
the  registry  these  acts  prevented  a  coiut  from  looking  on  any  one  who  hsd' 
c  60.  and  34  *  *^^  strUtfy  complied  with  their  provisions  in  the  light  of  a  pu^ 
Geo.  3.  c  68.     chaser,  (a) 

No  eqniuble  Indeed^  If  an  equitable  hiterest  could  prevtul  in  oontradistinctioB 
liah  ahipa.      *  to  a  1^^  interest,  it  would  tend  to  defeat  all  the  salutary  policy 

of  these  acts ;  {b)  and  though  an  equitable  interest  may,  in  many 
instances,  be  protected  by  an  insurance,  the  Court  of  King's  Bench 
refused  to  sustain  such  an  interest  in  a  ship,  though'  in  an  action 
upon  a  policy  on  freight.  Therefore,  where  two  partoers  pur- 
chased a  ship  under  a  bill  of  sale,  conformably  with  tiie  registry 
act,  and  afterwards  took  in  two  other  partners,  but  there  was  no 
transfer  of  the  ship  to  them  jointly  with  the  others,  they  hdd  that 
the  four  partners  had  not  any  insurable  interest  in  the  frd^t 
For  they  considered  the  right  to  freight  as  resulting  fnMn  the  right 
of  ownership,  and  that  these  partners  had  neither  a  legal  nor 
Ounden  v.  ah  eqmtable  title  to  the  vessel,  (c)  But  it  is  clear  that  if,  previ- 
^''^^^'^         ously  to  these  acts  of  parliament,  a  partnership  of  four  had  bought 

^  ship  in  the  name  of  one  of  two  of  them,  or  in  that  of  a  stranger 
advancing  them  money,  they  would  in  equity  have  he&k  the  own- 
ers of  that  ship,  and  might  have  recovered  in  a  policy  of  insuraAce 
upon  her.    * 

XXVII.  It  is  not,  however,  to  be  inferred  from  the  above  case, 

that  the  property  in  the  ship,  and  the  prc^etty  in  the  fifeight,  ake  g<^- 

Verned  by  the  same  principles  >  the  property  in  the  freight  may  be 

.  distinct  from  that  in  the  8hi{>,  and  the  interest  in  the  ship  txAf  ht 

Assiniment  of  ijl  one,  and  the  freight  in  another:    An  assignment  of  ^  the  frtight 

^t  wUMn'the   ^^'^^  ^^  ^^  withui  the  registry  acta,  and  does  not  require  any  of 

reg:i8ti7  acts,     its  fOrms.  {d)    But  where  A.,  B.,  and  C,  agreed  to  purdiase  a 

ship,  and  that  it  should  be  registered  in  the  nafnes  of  A.  and  Bi 
only,  but  the  {)rofits  of  the  ship  to  be  divided  amongst  the  three, 
and  C.  filed  a  bill  against  A.  and  B.,  for  an  account  of  the  fireight 
and  earnings  of  tiie  ship,  on  a  general  demurrer,  th6  Vice*Chiin' 
celloi'  held  that  agreement  to  be  illegaL    *'  No  doubt^"  he  said, 

(a)  Brewster  and  Others  v,  Clarke  (e)  Camden  e,  Asderson,  5  T.  R' 

and  Otfars,  2  Merivak,  75.    See  also  709.    See  likewise  Stringer  v.  Urn- 

Biddell  o.  Leader;  in  which  case  it  ray,  8  Barn.  &  Aid.  S48.  >  P0ti» 

was  decided,  that  an  executory  agree-  (d)  Mestaer  o.  Gille^ie,    II  Vo. 

ment  to  transfer  ^  share  of  a  ship  was  6S6.    As  to  an  assignment  of  freij^ht, 

void,  for  not  containing  the  recital  of  see  Robinson  v.  Macdonnell,  4  Haul. 

the  certificate  of  registry.— Bam.  and  and  Selw.  828.    No  freight  can  be  as- 

Cress.  38e.  signed,  which  is  not  in  cfkMlkGB  attbe 

(>)  4  Robiasoo,  S9I.  time,  either  actually,  or  ptfteatially- 
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^'&  Ijtle  to  freight  may  be  acquired  by  aQsignment :  bat  tbis  is  an  ^c^  ud  4e^ 

agieement  that  three  shall  buy  a  ship,  and  that  it  shall  be  regis*  the  tnufer  of : 

tcred  in  the  name  of  two  only,  and  that  the  three  shall  share  the  J^j^®^^ 

]frQ&t8  of  the  ship.    The  case  is  new.    My  opinion  is,  that,  on  theregistiy 

grounds  of  public  policy,  such  an  agreement  cannot  be  permitted.  ^%o.  aD/34  * 

It  is  a  stipulation  contrived  for  the  purpose  of  escaping. from  the  Gtp.3.  c,68. 
provisions  of  the  registry  acts."'  (a) 

XXVIII.  A  case  under  very  similar  circumstances  to  Camden  v.  Of  shipt  por- 
Anderson  came  before  the  Lord  Chancellor  in  a  case  of  bankruptcy,  partner,  oikter 
niien  his  Lordship,  reviewing  and  confirming  the  previous  cases  in  the  old  registry 
courts  of  law,  decided,  that  ships  purchased  by  one  partner  in  the 

name  of  the  one  partner  only,  who  became  a  bankrupt,  and  was  the 
sole  registered  owner,  were  to  be  considered  separate  property  as 
between  the  joint  creditors  of  the  bankrupt  and  his  deceased  part- 
ner io  trade.  In  this  case  his  Lordship  observed,  that  where  the 
Interest  in  a  ship  is  derived  under  a  party's  oiyn  act  and  contract, 
not  executed  according  to  the  registry  acts,  it  cannot  be  reformed 
in  equity,  any  more  than  an  annuity  deed,  not  pursuing  the  forms 
of  the  annuity  act.  ^^  The  case,''  he  said,  "  requires  this  ;  that  if 
a  man  enters  into  a  partnership,  where  one  of  the  articles  is  a  ship, 
there  must  be  a  new  registry.  (£) 

XXIX.  About  six  years  after  the  decision  in  the  above  case,  the 
registry  acts,  and  their  operation  upon  property,  both  eqidtable  and 
legal,  were  again  brought  before  the  attention  of  Lord  Eldon,  in  ex 

parte  Yallop.  (c)  Since  the  new  act,  4  Geo.  4.  c.  41.,  the  facts  of  ^J£*^' 
this  case  are  not  so  important :  but  the  observations  of  the  Lord 
Cbancellor,  as  they  apply  to  the  system  of  registry  generally,  are 
worthy  of  particular  attention.  Lord  Eldon,  in  giving  judgment, 
oiaerved,  that  a  decision  that  the  interest  in  a  ship  should  be 
taken  as  joint  property,  (the  case  then  before  the  court)  if  the 
qpiestion  arose  in  a  contest  between  the  partners  themselves, 
woold  destroy  the  whole  effects  of  the  registry  acts.  '^  These 
acts,"  he  added,  '^  were  drawn  upon  the  policy,  that  it  was  for  the 
public  interest  to  receive  evidence  of  the  title  to  a  ship  from  her 
oc^in  to  the  inoment  in  which  you  look  back  to  her  history }  how 
&r  throughout  4ier  existence  she  has  been  British*built,  and 
Brituih-owned ;  and  it  is  obvious  that  if,  where  the  title  arises  by 
act  of  the  parties,  the  doctrine  of  implied  trust  in  this  court  is  to 
be  supported,  the  whole  policy  of  these  acts  nmy  be  defeated ;  as 
neatials  may  have  interests  in  a  ship,  paitly  British-owned ;  and 
the  means  of  enforcing  the  navigation  laws  depend  upon  knowing 

C«)  Btttenby  o.  Smith,  8  Madd.  1 14«     .   (ft)  Es  perU  Tallop,  15  Yes.  60.  ^ 
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OMi  wmA  d«-  from  time  to  time  who  are  the  owners,  add  whetlier  the  bUp  ii 
the tnoaferof  British-owned  and  British-built.  Upon  that  the  Legislature  will 
^^^^de  ^'^^  ^  content  with  any*  other  evidence  than  the  registry ;  and  re- 
t^  refistiy  quires  the  great  variety  of  things  prescribed  by  these  acts.  Thai 
c^fiO.^uki^^'  S^  ^  /^^  ^  ^^  cfec/are,  th(d  notwithstanding  any  transfer^  anj/ 
Geo.  3.  c  66.  siUe,  or  any  contract,  if  the  purpose  is  not  executed  in  the  mode 
Sspttrie  and  form  prescribed  by  the  acty  it  shall  be  void  to  all  intents  ami 

Yaltop.  purposes.    The  consequence,  established  by  positive  and  repeated 

decisions,  is,  that  upon  a  contract  for  the  purchase  of  a  ship, 
which  it  may  be  supposed  might  have  been  executed  without  pub- 
lic mischief,  though  by  force  of  that  contract,  and  by  operation  of 
faiw,  the  purchaser  would  be  the  owner  in  equity  from  the  moment 
of  the  purchase,  and  the  vendor  from  that  moment  would  be  di- 
vested from  all  interest, — ^yet  it  is  decided  that  these  acts  are  to 
imperative  that  if  tiiey  rest  upon  the  contract,  it  cannot  be  said  of 
a  ship,  as  of  an  estate,  that  by  operation  of  law,  and  by  force  of 
the  contract,  the  ownership  is  changed;  and  if  the  money  bad 
been  paid,  the  decision  would  be  upoQ  the  same  prindple ;  and  it 
DUference  be-   must  be  recovered  by  another  form  of  proceeding.''  But  his  Lord- 
to  ITship'by*     ®^^P  ^  snothcT  place  observed,  that  there  is  a  wide  difference  be- 
contract  of       tween  the  title  set  up  under  the  contract  of  the  parties,  and  under 
^^luSonof      the  operation  of  law,  or  the  act  of  God ;  and  that  is  authorized  by 
law.  ^  f|^f  construction  of  the  act  of  parliament.    Speaking  of  transfers, 

his  Lordship  said ;  ^^  The  act  could  not  be  intended  to  apply  to 
transfers  that  could  not  be  carried  through  in  the  mode  and  by  the 
means  prescribed :  the  transfer,  for  instance,  from  a  testator  to  his 
executors ;  or  the  transfer  tp  assignees,  in  bankruptcy.  The  next 
of  kin,  or  residuary  legatees,  take  by  operation  of  law,  not  under 
a  contract  for  transfer,  capable  of  being  carried  into  ejcecution  in 
the  modes  prescribed.  A  transfer  of  that  description,  therefore, 
is  not  that  species  of  ti:an8fer,  the  regulation  of  which  was  in  tbe 
contemplation  of  the  Legislature :  but  if  the  transfer  is  of  that 
species  which  was  the  subject  of  regulation,  the  Legislature  ei' 
pects  obedience  from  all  parties  contending  for  interests  and  title 
under  such  acta  of  transfer.  The  ai^^ument  of  the  joint  creditors 
must  go  to  this  extent,  that  if  these  partners  had  not  purchased 
■  this  interest  in  the  ship  in  the  name  of  one  of  themselves,  a  cir- 

cumstance not  material,  but  a  stranger  had  made  the  purchase, 
advancing  the  money  of  the  partners,  and  they  had  permitted  the 
bill  of  sale  to  be  made  in  his  name,  he  swearing  that  he  was  the 
jM)le  owner,  and  the  registry  being  made  by  him  sua  such, — as  the 
partnership  advanced  the  money,  therefore,  notwithstanding  all  this 
parliamentary  regulation,  upon  principles  of  public  policy,  with  re- 
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Kard  to  the  mode  in  which*  for  the  benefit  of  the  public,  that  prd-  ^^  •»*  *•* 

o  ^  r  ■*  M,  ciBioni  upon 

perty  was  to  be  acquired^  they  are  to  be  considered  the  owners ;  the  tniii»f«r  o£ 
as  if  the  subject  of  the  contract  had  been  an  estate.    That  is  di-  JhT^^'SndSr 
Tcctly  inconsistent  with  the  act  of  parliament ;   that,  if  it  could  *!»«  ^^^    • 
prevail,  instead  of  securing  the  eridence  which  the  public  was  c.  60.  and  34  , 
intended  to  have,  how  far  the  ship,  through  every  period  of  her  ^^'  ^•'*'  ^^* 
existence,  was  British-owned  and  British-built,  it  would  be  the  ^P^^ 
easiest  thing  to  cover  the  ownership  of  neutrals  and  enemies, 
\rithottt  a  possibility  of  detection  by  means  of  the  act ;  which  wa^ 
intended  to  furnish  decisive  and  incontrovertible  evidence  of  those 
facts/'    His  Lordship  concluded  by  stating, — ^^  Upon  the  first 
question  made  by  this  petition^  whether  by  the  manner  in  which 
tUs  ship  was  dealt  with,  it  is  partnership  property  ?    My  opinion 
is,  that  no  such  dealing  in  the  partnership  could  possibly  make  it 
partnership  property,  as  between  the  partners ;  as  that  would  be  a 
direct  infringement  of  the  act  of  parliament.    A  distinct  question 
is,  whether,  though  it  cannot  be  so  taken  as  between  the  partners 
themselves,  the  ship,  if  dealt  with  in  that  manner,  ought  not,  upon 
the  statute  of  King  James,  to  be  considered  as  partnership  pro- 
perty ;  whether  it  vras  so  held,  that  the  joint  creditors  can  say  it 
was  partnership  property  before  the  bankruptcy ;  or,  on  the  other 
hand,  the  tide  being  of  a  public  registered  nature,  that  public 
registry  must  not  decide,  as  among  all  mankind,  where  the  pro- 
perty is  ?     My  opinion  is,  that  the  registry  is  the  evidence  of  the 
prc^erty;  and  must  be  taken  to  be  the  evidence  of  it,  even  among 
the  creditors.    Upon  every  ground,  therefore,  this  petition  must 
be  dismissed.'' (a)  t^.-^     " 

XXX.  The  new  registry  act  has  made  an  important  amendment  in  Ai  to  partner- 
the  hws  with  respect  to  the  interest  which  partnerships  and  joint  iodiipii^j 
stock  companies  may  now  hold  in  ships,  or  shares  of  ships,  and  the  ^  ^^  ^  ^*  ^1* 
manner  in  which  such  interest  is  to  be  described;  and  has,  therein, 
hod  down  a  new  rule  for  the  guidance  of  courts  of  justice,  when  any 
cases  shall  occur  under  the  circumstances  of  those  which  we  have 
cited.    It  is  enacted  by  s.  30.  that  it  shall  be  lawful  for  any  num-  au  the  part- 
bcr  of  owners  named  and  described  in  the  registry y  being  partners  "*"'  ?*?*• 
in  any  house  or  copartnership,  actually  carrying  on  trade  in  any  serted  in  the 
part  of  his  Majesty's  domiifions,  to  hold  any  ship  or  vessel,  or  any  "^s*"*^-  ^ 
"duoe  or  shares  of  any  ship  or  vessel,  in  the  name  of  such  house  or  property  in 
copartnership  as  Joint  moners  thereof,  without  distinguishing  the  ^J*4^^  41 
pn^rtionate  interest  of  each  of  such  owners ;  and  that  such  ship  s.  36.  to  be  * 
«  vessel,  or  the  share  or  shares  thereof  so  held  in  copartnership^  Sc«me  ^es 

(e)  ExpmrU  Yallop,  15  Vesey,  60.      251.  and  Abbott,  73.  ^l^mMp 

8ae  likewise  ex  perte  Cribble,  1 7  Ves.  property. 
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No  more  than  gball  be  deemed  and  taken  to  be  partneriMp  property  to  aU  mtents 
persons  enti-  andpnrposes^  and  shall  be  goremed  by  the  same  rules^  both  in  law 
owicMftt  «r^  and  equity,  as  relate  to  and  govern  all  other  partnership  property 
MM  fifiM,  4  in  any  other  goods,  chattels,  and  eflfects  whatsoever.  But  the  next 
t.  31 .  *  ^'  ^  *     dause  proceeds  to  enact,  that  no  greater  number  than  thirtjf'tm 

persons  shall  be  entitled  to  be  the  legal  owners  at  one  and  th^ 

same  time  of  any  ship  or  vessel,  as  tenants  in  commoi^,  or  to  be 

registered  as  such.    But  it  is  provided  that  this  clause  shall  not 

a£fect  the  equitable  title  of  minors,  heirs,  legatees,  creditors,  or 

others,  exceeding  that  number,  duly  represented  by,  or  holding 

from,  any  of  the  persons,  within  the  said  number,  registered  aa 

legal  owners  of  any  share  or  shares  of  a  ship  or  vessel.    It  is  aLiO 

provided,  in  favour  of  the  more  extensive  employment  of  capital 

in  shipping,  and  to  encourage  large  investments  in  this  valuabte 

property,  that  as  often  as  it  shall  be  proved,  to  the  satisfaction  of 

Any  number  of  the  commissioners  of  customs,  that  any  number  of  persons  have 

^j^^*^"     associated  themselves  as  a  faint  stock  company  for  the  purpose  of 

joint  stock        owning  any  ship  or  vessel,  or  any  number  of  ships  or  vessels,  cs 

oil^^y  num-    the  Joint  property  of  such  company,  and  that  such  company  liare 

ber  of  vessels,    Jvily  elected  or  appointed  any  number,  not  less  than  three,  of  the 

members  of       members  of  the  same  to  be  trustees  of  the  property  in  such  ship  or 

ti^iiiffthc*ppe-  v^scl,  or  ships  or  vessels,  so  owned  by  such  company,  it  shall  be 

Bcribed  oath,      lawful  for  such  trustees,  or  any  three  of  them,  with  the  permission 

tbev^"  or'^^  ^^  ^^^^  commissioners,  to  take  the  oath  required  by  this  act  before 

vessels,  accord-  registry  be  made ;  except  that,  instead  of  stating  therein  the  names 

form.  ,  and  descriptions  of  the  other  owners,  they  shall  state  the  name  and 

description  of  the  company  to  which  such  ship  or  vessel,  or  ships 
or  vessels,  shall  in  such  manner  belong;  provided  also,  that  if  it 
shall  become  necessary  to  register  any  ship  or  vessel,  or  ships  dr 
vessels,  belonging  to  any  corporate  body  in  the  United  Kingdom, 
the  oath  required  by  this  act  to  be  taken  before  registry  be  made 
shall  be  taken  by  the  secretary  or  other  proper  officer  of  such  ^r- 
porate  body,  who  shall  in  such  oath  declare  the  name  and  descrip- 
tion of  such  corporate  body,  instead  of  the  names  and' description 
of  the  owners  of  such  ship  or  vessel. 

XXXI.  It  is  needless  to  enlarge  upon  the  sound  policy  of  the  sec- 
tions of  the  new  registry  act  ttbove  cited.  Many  doubts  and  diffi- 
culties, and  it  may  be  added,  much  injustice,  which  occurred  iuauder 
the  old  registry  acts,  will  be  got  rid  of  by  this  alteration  of  the  law. 
'  XXXII.  The  next  class  of  cases  relates  to  the  moi^tgage  of  ships^ 
in*  regard  to  which  a  very  impottant  alteration  has  been  made  by 
the  new  act  4  Geo.  4.  c.  41.  ss.  43  and  44.  But  under  this  head  it 
will  be  necessary  shortly  to  consider  the  former  decisions. 
It  being  the  obvious  intent  of  the  registry  acts^  that  no  one 
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ihimld  blave  the  property,  and  the  use,  of  the  ship,  whose  name  ^.mm  And  de- 
night  not  be  discovered  by  reference  to  some  public  document,  the  tnni^or 
tlie  courts  hfnre  never  suffered  a  trust  of  a  ship  to  prevail  under  ^^^^^^J?^ 
vsj  exAxxoat  whatever,  whether  in  the  nature  of  lien  or  deposit,  theMUtry 
Ibeiefiire,  where  the  owner  of  a  vessel,  upon  receiving  a  loan  of  ^Igo.iaadSi*^ 
ViOLj  d^osjted  her  ^in  the.  bands  of  a  broker,  and  executed  a  bill  c»*3.  c.  68. 
d  safe  to  hiin,  wherein  was  an  indorsement,  that  the  Assignmeg^t 
f^  made  as  a  lien  or  security  for  the  loan  on  the  vessely  and  that 
the  broker  shouh(  immediatefy  sell  and  execute  a  lawful  bill  of  sale 
^  her  to  the  fUTchaseryOndj  after  retaining  the  loamy  conunissiom,  Heather** 
end  charges,  pay  the  surplus  to  the  owner ,  but  the  requisites  of  the  ^  Taant  642. 
icgistry  acts  were  not  pursued ;  the  Court  of  Common  Pleas  held, 
that  this  did  not  constitute  a  lien,  but  a  mortgage,  and  was  there- 
fore void  under  the  registry  acts;  and  that  th^  broker  could  not 
xetain  the  vessel  untU  the  payment  of  the  loan,  (a)    Notwithstand-  A  mortgage  of 
iDg  the  above  case,  it  is  not  to  be  concluded,  that  there  could  be  under  96Geo.3. 
no  valid  mortgage  of  a  ship,  and  that  the  own^r  could  not  make  any  f?i^/^^'  h* 
tomsfer  of  the  property  without  parting  entirely  and  irredeemably  the  refiatry 
with  all  his  interest.    The  mortgage  of  a  ship  under  the  former  J^^ST* 
registry  acts,  like  the  mortgage  of  any  other  chattel,  might  take 
place,  subject  to  the  restrictions  laid  down  in  courts  of  law  and 
ecpiity^  relative  to  such  mortgages.    The  main  and  fundamental 
prindfAe  as  respects  property  in  shipping  is  this, — ^that  there  can 
be  no  valid  mortgage  without  complying  with  all  the  forms  of  the 
roister  acts.    But  if  these  forms  are  complied  with,  the  mortgage 
of  a  ship,  whether  at  sea  or  in  port,  will  be  sustained  as  a  valid 
security.    Before  the  registry  acts,  ships  were  constantly  mort- 
gaged; and  the  free  transfer  of  property  in  shipping,  as  in  other 
aob|ecta  of  trade  and  commerce,  encouraged.    These  acts  were 
mtended  for  the  benefit  of  commerce,  and  not  meant  to  deprive  the 
omiers  at  their  former  right  of  raising  money  by  mortgage. 

XXXIII.  In  the  cafse  ofThompson  v.  Smith,(a)  the  Vice  Chancellor,  niompson 
Sir  T.  Plumer,  commenting  upon  an  observation  which  had  been  ]i|^^^^, . 
thrown  out  at  the  bar,  that  since  the  registry  acts  an  agreement  to 
noo^vey  a  vessel,  pledged  for  a  debt,  was  merely  honorary,  and 
ttat  these  could  be  no  mortgage  of  a  ship,  is  reported  to  have  said, 
^  Such  a  proposition,  publicly  stated,  calls  for  immediate  reproba- 
tion; and  1^  totally  without  foundation.  The  acts  only  meant  to 
confine  the  ownership  of  ships  to  British  subjects,  and  were  not  in- 
tended  to  have  any  effect  upon  the  right  of  mortgaging.  A  transfer 
by  mortgage,  nuuie  known  to  the  public,  and  confined  to  British 
subfeeti,  is  within  the  spirit  of  die  acta;  nor  b  there  any  thing.in 

(«)  Wilton  tr.  Heather,  5  Taunt  64«.  (»)  1  Madd.  399.         ' 
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WheiLmoit-      the  lettei^  to  ootifine  the  transfer  to  an  absolute  sale.    Ever  rince 
an  raUd,  &c.     the  passing  of  the  7th  and  8th  William^  and  the  more  reoeat  sti- 

tates,  it  appears^  from  many  cases  i#  law  and  equityi  to  have  been 
admitted  that  a  ship  may  be  mortgaged,  and  no  doubt  hu  em 
been  suggested  on  the  subject,  (a)    In  Hibbert  v*  RoUestone,  and 
Mestaer  v»  Gillespie,  there  were  mortgages  of  the  ship^  and  no  ob- 
jection made  on  that  account.    In  the  late  case  of  Wilson  t;.  Hea- 
ther, (b)  in  the  Common  Pleas,  the  court  considered  the  mortgage 
of  a  ship  as  yalid,  provided  the  forms  required  by  the  repstry  acts 
are  attended  to.    Indeed,  the  terms  of  the  statute  pLdnly  skew  dnt 
there  may  be  an  equitable  title  in  a  ship,  for  the  terms  ^  conirad 
and  agreefnent*  will  obviously  embrace  such  a  title.    The  ut 
says,  (c)  '  No  transfer,  contract^  or  agreement  for  transfer,  of  ad^' 
property  in  a  ship,  shall  be  valid  and  effectual,  either  in  law  or  in 
equity,  unless  such  transfer,  contract,  or  agreement,  &c.  shall  be 
made  by  bill  of  sale  or  instrument  in  writing,*  containing  such  re- 
citals as  the  clause  prescribes.    To  say,  therefore,  that  there  can- 
not be  an  equitable  title  in  a  ship  is  to  contradict  the  words  of  tbe 
act.'' 
Of  tke  mort-         XXXIV.  It  must  be  admitted,  however,  that  the  form  of  indone- 

gsge  of  BuipB 

under  the         ment  on  the  change  of  property  in  a  vessel,  under  the  old  register  acta, 

was  adapted  only  to  a  total  and  absolute  sale,  and  did  not  apply  to  > 
transfer  by  mortgage ;  the  mortgagor  not  being  properly  within  Ik 
term  ^^  seller''  nor  could  he  truly  declare  (as  the  lonu  of  sale  re- 
quires,) that  he  had  sold  aU  his  interest,  &c.  in  the  ship,  noi 
was  the  mortgagee  properly  a  purchaser.  At  the  Custom  Houae 
the  officers  would  not  permit  any  entry  but  according  to  this  pit- 
scribed  form ;  the  former  statutes  not  having  provided  fcMr  a  dena 
tion  from  it  in  any  case,  nor  allowing  any  sale  to  be  valid  withpol  \ 
strict  observance  of  it.  The  consequence  was,  tliat  where  s  du| 
was  mortgaged,  the  practice  had  usually  been  to  have  two  infitn 
ments;  one,  an  absolute  conveyance  of  the  ship;  the  other,  a  dee 
of  defeasance;  the  former  only  being  registered  at  the  Cuatoi 
House.  Consequently,  in  such  a  case,  a  difficulty  arose  in  n 
forcing  in  a  court  of  justice  the  mortgi^;or*s  right  of  redemptio! 
by  setting  up  the  unregistered  deed  in  opposition  to  the  rq^sten 
title ;  and  from  this  circumstance  the  notion  arose  that,  since  tl 
register  acts  26  Geo.  3.  and  34  Geo.  3.  no  tranrfer  of  property  is 

(ff)  In  King  v.  King,  S  P.  W.  S60.  creed  to  pa j  the  monej  for  which  I 

mention  ts  made  of  a  decree  of  Lord  ship  was  mortgaged. 

Harcoort,  on  the  mortgage  of  a  ship  {b)  See  ciifo. 

mt  sea,  which  ship  was  takea,  aad  the  (c)  34  Geo*  S.  c.  66.  a.  14* 
eiecvtors  of  the  mortgagor  were  de- 


former  acts. 
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iUp  could  be  made,  except  by  neay  of  absolute  sale  $  and,  coofie^ 
qoenfly,  that  no  Talid  mortgage  could  be  made  since  those  acts. 
But  this  course  of  reasoning  was  founded  on  mbtake. 

XXXV.  The  new  registry  act  expressly  permits  the  mortgi^  of  ^^  '^c  "^ort- 
vesseb,  or  shares  of  vessels.    It  provides,  moreover,  that  the  mort-  under  4  Geo.  4. 
/pgee  shall  not  be  exposed  to  the  liabilities  of  an  owner;  and  it  43^14'**^^' 
gives  new  fecilities  to  a  mortgagor,  and  stronger  securities  to  a 
mortgagee,  than  the  courts  allowed  them  to  possess  under  the  former 
acta,  and,  indeed,  by  the  general  law  of  the  land.    It  is  enacted  by 
the  forty-third  section  of  the  new  act,  that  when  any  transfer  of 
any  ship,  or  of  any  share  thereof,  shall  be  made  only  as  a  security 
for  the  payment  of  a  debt,  either  by  way  of  mortgage  or  of  assign- 
ment to  a  trustee,  for  the  purpose  of  selling  the  same  for  the  pay- 
ment of  any  debt,  then  and  in  every  such  case  the  collector  and 
oonqytroller  of  the  port,  where  the  ship  is  registered,  shall  in  the 
entry  in  the  book  of  registry,  and  also  in  the  indorsement  on  the 
certificate  of  registry,  in  the  manner  directed  by  the  act,  state 
and  express  that  such  transfer  was  made  only  as  a  security  for  the 
payment  of  a  debt,  or  by  way  of  mortgage^  or  to  that  effect;  and  Mortgragee  not 
the  person  to  whom  such  transfer  shall  be  made,  or  any  other  ^  o*tt!!i?rTy 
person  claiminfr  under  him  as  a  mortccaeee.  or  a  trustee  only,  shall  reni^on  of  bis 
not  by  reason  thereof  be  deemed  to  be  the  owner  of  such  smp  or 
share  thereof;  nor  shall  the  person  making  such  transfer^  be  deemed, 
by  reason  thereof,  to  have  ceased  to  be  an  owner^  of  such  ship,  any 
nune  than  if  no  such  transfer  had  been  made ;  except  so  far  as  may    ^ 
be  necessary  for  the  purpose  of  rendering  the  ship  or  share  so 
tfansferred  available  by  sale,  or  otherwise,  for  the  payment  of  the 
debt,  for  securing  the  payment  of  which  such  transfer  shall  have 
been  made. 

XXXVI.  The  next  section;  is  more  important,  and  disposes  of  a  xhc  tmnsfer  of 
great  variety  of  cases  which  occurred  under  the  old  law.    It  enacts  5^^5*1/^  ©?* 
that  when  any  transfer  of  any  ship,  or  of  any  share  thereof,  shall  debts,  being 
ha?ebeen  made  as  a  security  for  the  payment  of  any  debt,  either  by  thi  ri^^ts^f^' 
way  of  mortgage,  or  of  assignment,  gnd  such  transfer  shall  have  tJ>e  mortgagee 
hcea  duly  registered  according  to  the  provisions  of  the  act,  the  affected  i.y  any 
i^htor  interest  of  the  mortgagee  or  other  assignee,  shall  not  be  in  J^p^/j^^^J^j^"^ 
lay  manner  affected  by  any  ac^  or  acts  of  bankruptcy  committed  mortgagor^ 
ly  such  mortgagor  or  assignor,  mortgagors  or  assignors y  after  the  tntc^!^^2uTc. 
time  when  such  mortgage  or  assignment  shall  have  been  so  regis^  ^"  ?^^*'!•  *'  /J* 
tered  as  aforesaid;  notwitlistanding  such  mortgagor  or  assignor ^  ownership. 
^iiortgagors  or  assignors,  at  the  time  he  or  they  shall  so  become 
bankrupt  as  aforesaid,  shall  have  in  his  or  their  possession,  order, 
«rf  ^sposition,  and  shall  be  the  reputed  otvner  or  otvners  of  the 
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said  ship  or  vessel^  or  the  share  or  shares  thereof^  to  by  him  er  thm 
mortgaged  or  assigned  as  aforesaid.;  but  that  such  mortgage  w 
other  assignment  shall  take  place  of  and  be  preferred  to  any  r^to, 
daimy  or  interest ^  ivhich  may  belong  to  the  assignee  or  assignees 
of  such  bankrupt  or  bankrupts  in  such  ship  or  vesselj  share  or 
shares  thereof,  any  law  or  statute  to  the  contrary  therecfnotwkk- 
standiTig, 

XXXVII.  Under  the  ibnner  regiBter  acts.  Use  courts  of  cqtifty 
jealously  watched  over  their  execution,  and  invariably  refbsed 
relief,  on  the  alleged  ground  of  accident  and  fraud,  wlrcre  fte 
forms  of   registration  were    either    evaded   or    ondtted.     The 
cases  under  this  head  are  not  wholly  superseded  by  the  new 
act. '  It  becomes  dierefore  necessary  to  state  them  concisely;  and 
then  to  point  out  the  alterations  and  amendments  which  are  in- 
troduced by  4  Geo.  4.  c.  41.    Two  cases  occurred  before  the  hie 
Master  of  the  Rolls;  (a)  Newnham  v.  Graves,  and  Baxker  v. 
Chapman.    In  the  former  case,  the  circumstanees  were  as  fid- 
lows:  (i) — ^On  the  23d  of  Aprils  1908,  Dawson  and  his  partner, 
for  a  valuable  consideration,  assigned  to  Bland  and  his  partner  i 
ship,  called  the  Venus,  by  a  prop^  bill  of  sale*    The  vessel  was 
then  at  sea.    A  copy  of  the  bill  of  sale,  with  notice,  was  didy  sent 
to  the  commissioners  of  the  customs,  according  to  the  act  94 
Geo.  3.  c.  68.    In  May,  1808,  Bland  and  Co.  became  baxikru^tB, 
and  the  plaintiff  were  appointed  assignees.    In  the  same  monA 
Dawson  and  Co.  became  bankrupts,  and  Graves  and  another  weie 
chosen  asisignees.  'On  the  31st  of  July,  1608,  the  vessel  arrived 
in  London,  to  which  port  she  belonged.    The  plaintift  inime- 
diately  took  actual  possession,  and  applied  to  the  captain  for  tbe 
certificate  of  the  registry,  to  get  it  indorsed  within  the  ten  da;! 
after  the  arrival  of  Ae  ship,  as  required  by  the  act :  but  the  cap- 
tain,  in  collusion  with  the  assignees  of  Dawson,  delivered  it  tD 
them ;  and  it  was  admitted  that  application  had  been  made  to  ike 
assignees  of  Dawson  to  direct  the  captain  to  deliver  tiie  certificate 
within  ten  da3p^,  and  that  they  refused  to  do  so,  conceiving  that 
they  were  not  bound  to  do  any  act  to  assist  tlie  plaintift  ia 
making  perfect  their  title.     7%e  Master  of  the  Bolls  vras  of  opi- 
nion that  the  registry  act  precluded  tlie  court  from  faring  any 
relief;  and  dismissed  the  biU,  but  without  costs.    In  Bailter  v. 
Chapman  and  Others,  assignees  of  Robson,  it  appeared  liiat  on  the 


(a)  Sir  William  Grant 

(b)  Newnham  and  Others,  assignees 
of  Bknd  and  Others,  v.  Graves  and 


Another,  assignees  of  Dawson  ao4 
Another,  1  Madd,  399.  in  nM. 


mif.  Hi]         -      TkeJlegktryAciii.  l(tS 

U  d  March,  1813,  the  bankrupt  Robeon  had  ezeouted  a  bill  of  BaricM'e. 
Mk  of  the  Aip  Bacdms  to  the  plBmtifi!^  and  made  an  uidoroemefit  i  sSld^dS. 
OQ  tke  repurtry  m  the  poreaefuie  of  twa.witoeBsei^  and  sent  the  in-* 
fferanieiit  to  the  breker :  but,  from  madveitence  <»  desiga,  the  vit- 
lenes  had  not  ngited  the  attestation,  and  it  was  sent  back  to 
Rokion  to  get  the  proper  atteatatien;  bwt  he  detained  the  same  till 
h» kecama  baaJuapt,  and  the  assigneea  refused,  to  defiyer  up  the 
VSifit  aale.  •  llie  Master  of  the  Rolh  dismissed  tha  biU^  ao  &r  aa 
lahted  to  the  aUp  Baeduia,  but  withoMi  cost&  So,  likewiae^  ui 
aMthar  eaae.  Sir  Thomaa  Humer  decided  in  conformity  aath  the 
ilNive  caaea,  that  if  on  the  ade  of  a  ahip  there  waa  no  bill  of  sale 
•tiadonemest  on  tiie  certificate,  no  relief  coald  be  given  in  eqmtjr  Thomoton 
eatba  gvoiind  et  accident  and  fraud.  In  this  caae,  that  learned  i'm^!39« 
Jadge  obaerved,  that  in  Barker  v.  Chapman,,  joat  cited,  Aere  was 
gran  finud  in  preventing  the  ahq^s  register  fitom  besag  indorsed, 
irWhin  the  time  prescribed  by  tha  adv  afbev  tibe  ship's  return  to 
har  poiC  ^  And  yet,''  he  adds,  '<  the  Maater  of  the  RoUs,  Sir 
WiBiam  dent,  widi  mndi  reluctance,  and  after  a  year's  delay  of 
Ma  jadgmenty  in  hope  that  the  parties  would  coBopromise,  decided 
that  he  could  aot  ndieve.  In  that  ease  there  waa  no  appeal.  It 
k,  therefore,  an  caqiresa  deteradaalioa  that  firaud  is  not  reUevable 

m  theae  oaaea."  (0) 

XXXVIH.  The  Courts,  howeyer,  under  the  old  registry  acts,  have 
set  so  ngidly  insisted  upon  these  requiaitea,  as  to  suffer  them  to 
iqpenede  plain  and  obviouB  righta,  which  only  wanted  something 
si  their  focaial  oonaj^etion.  Therefore^  where  apower  of  attorney 
wm  pnn  to  aiga  ^n  Indoraement  on  a  certificate,  the  Lord  Chan«- 
arihr  decided,  that  it  was  not  revoked  by  the  bankruptcy  of  the 
vtadof^  aubseqnent  to  the  execution  of  the  power,  but  previous  to 
ika  kdoreementr  Hia  Lordship  considered  it  as  a  power  to  exe*  fw^'^^snai 
CilacMily  a  meae  famal  act,  ^riddi  the  bankrupt  himself  mis^t 
hava  bee»  oompdled  to  execate,  notwithstanding  hia  bankruptcy  ; 
■d^  ha  dedded  Aat  an  indoraement  on  the  certificate,  made  . 
littin  ten  daya,  by  virtue  of  such  a  power  of  attorney,  (the 
pantDr  of  which  had  aince  become  a  bankrupt),  waa  a  siJ&ciant 
annJiinie^with  the. vegistvy acts,  {b) 

XXXIX.  The  oaae  to  ^iAiehi^  ham  rdSEsried  is  more  important  f^^^^n^ 
lyaa  another  eimsideratioii^  4Ui  the  Lord.  Chamcellof  therein  con*  viewed^  and  ^ 
fantt  the  judgment  of  the  Court  of  King's  Bench  in  Pahner  v.  co^£S^^by 

(i)ThonipfOB  V.  Luke  and  Others,     Sugden,  5th  edilioD^  p.  700.  Ex  pmtie 
1  Madd.  99.  Bat-wheie  there  ib  dit0ct      Wright,  1  Rose,  308. 
^nad,  it  is  SBid  equity  will  tdiave*         (p)  Dixon  v.  Swmii,.3Merivale,a62* 
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*^?i^^M^*"*  Moxon5{a)  and,  in  conformity  with  that  dedsiou,  and  the  pie- 

32:2.  '  viouB  case  of  Hubbard  v»  Johnstone,  {b)  decided,  that  a  bill  of  sak 

passed  the  absolute  property  of  a  ship  at  sea,  subject  only  to  be 

DUonv.Ewart  divested  in  case  the  indorsement  on  the  certificate  of  registry  were 

not  made  within  ten  days  after  the  ship's  return  to  port  The 
Lord  Chancellor's  judgment  in  this  case  cannot,  with  any  pio- 
priety,  be  omitted.  The  facts  of  the  case  are  not  important:  but, 
in  adverting  to  the  arguments  at  the  bar,  his  Lordship  says,. ^^ I 
ain  glad  to  have  been  rtfcrred  to  the  case  of  Palmer  v.  Moxon; 
for  I  thought  something  had  been  said  on  this  subject  *m  the 
courts  of  law,  since  Moss  v.  Charnock,  npon  which  I  formerly  oIh 
served  in  Mestaer  v.  Gillespie.  (<r)  It  strikes  me  very  forcibly  that 
the  principle  must  be  similar  to  that  of  the  cases  under  the  an- 
nuity act,  {d)  by  which  it  has  been  decided  that  the  grant  of  the 
annuity  passes  the  ownership  instantly,  subject  to  be  divested  in 
case  of  noncompliance  with  the  provisions  of  the  act  by  inrolmcnt 
within  the  twenty  days  thereby  limited.  And  this  appears  to  be 
Lord  Ellenborough's  opinion  in  Palmer  t;.  Moxon;  for  I  cannot 
think  that  the  decision  of  the  Court  of  King's  Bench  in  that  case 
can  be  satisfEictorily  accounted  for  by  the  doctrine  of  relatioD. 
The  ship  might  have  been  taken  in  execution  within  tke  tea 
days :  but  the  property  must  be  in  actual  possession  when  ex^* 
cution  is  executedVand,  therefore,  if  the  property  were  not  paaeed 
by  the  bill  of  sale,  there  could  be  no  valid  execution.  There  is  no 
doubt  that  there  can  be  no  such  thing  as  an  eqidtable  titk  to  a 
ship ;  and  the  case  before  the  Vice-Chancellor  (e)  is,  as  to  tbiS) 
also  very  material.  When  the  former  act  (/)  passed,  thcte  waa 
not  sufficient  attention  paid  in  framing  its  enactments  to  what 
might  be  its  effect  upon  the  principles  adopted  in  courts  of  equity; 
and  it  was  to  remedy  that  deficiency  that  the  last  act  was  intro- 

an  indonement  duccd,  (^)  by  which  it  is  now  Completely  established  that  there 

op  a  ship  d  cer-  ^  >o  /      ^  ^  r  j  ^ 

tificateofre-  Can  be  no  such  thing  as  the  equitable  ownership  of  a  ship,   i 

Smc  gi^'^by  *  ^^^^  ktiow  that  a  bill  does  not  lie  to  compel  the  execution  of  the 

the  sututc.  indorsement  after  the  ten  days  are  expired:  but,  if  it  were  poauble 

that  equity  will  for  the  plaintiff  to  bring  his  case  before  the  court,  within  the  time 

afford  relief  by  lii^j^ited ;— would  the  court  rcfuse  to  entertam  it  ?  Or,  if  the  Legia- 

.compelling  the  '  ^  *  ^ 

Execution  of      lature  had  given  twelve  months  instead  of  ten  days, — ^wouldthe 
of  tiic  register'  c^^^  refuse  to  aid  the  party  in  such  a  case  by  the  exercise  of  ita 


No  bUl  lies  to 
cofupel  the 
executioQ  of 


{d\  See  ante, 
(b)  See  ante, 
(e)  11  Vez.  637. 
{d)  17  Geo.  3.  c.  46 


<e)  Thompson  v.  Smilh,  1  Msdd. 
S95. 

(/)  86  Geo.  3.  c.  60. 
ig)  34  Goo.  3.  c.  68. 
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jorudiction  to  compel  the  specific  performance  of  an  ainreement  ?  '^f  ^>  ^^«*^ 

r  -•  •         i^i-r.i  11  1  1  there  is  Rn  in- 

1  caimot  miagme  that  the  Liegislature  meant  to  declare,  that  there  choftu*  title  in 
may  be  a  sale  of  a  ship  at  sea,  but  that  there  shall  be  no  means,  he*nr°y  witWn 
dther  at  law  or  in  equity,  of  compelling  the  execution  of  those  the  proper  time 
foimalities  which  it  has  directed  to  accompany  the  transfer,  (a)  iTiix^  bylaw) 
The  L^slatore  could  not  hare  meant  to  deny  to  the  suitor,  in  ^^^  withia  a 

1  ,,  1  <•  .     1 1         1.   «       T  .  re«»oanbIe 

racB  a  case,  the  advantage  of  equitable  rehef.    Its  meanmg  must  time,  where  it 
have  been,  to  give  the  party  an  inchoate  right  to  the  property  %^^J^^l^f^' 
whick  is  the  subject  of  the  assignment/'     His  Lordship  subse-  time  aiion-cd 
quently  observed, — "  When  this  case  was  before  me,  I  considered  gutry  acM' °' 
that  there  are  some  important  points  of  law  which  will  be  involved  ^?;/:  «/*•  , 
ill  iti!  decision;  and  resolved,  before  I  did  any  thing  further,  to  theconse- 
We  the  opinion  of  some  other  judges  upon  these  questions.  I  have  2eS'^^'  °^ 
QDce  received  from  Lord  Chief  Justice  Abbott,  now  on  the  Circuit, 
a  note,  containing  the  opinion  of  himself  and  the  Lord  Chief  Jus- 
tice of  the  Common  Pleas,  (Sir  Vicary  Gibbs)  which  is,  in  sub- 
«t8iioe, — That  the  transfer  of  a  ship  at  sea,  if  all  the  requisites  of 
the  legifltry  acts  have  been  duly  complied  with  at  the  time  of  the 
UdJMkty  vests  the  property  in  the  vendee,  subject  only  to  be 
divested,  upon  the  neglect  of  the  vendor  to  make  the  indorsement 
on  the  certificate  of  registry  within  the  ten  days  after  the  return  of 
the  ship  into  port.    That,  if  a  bankruptcy  intervene  before  the 
arrival  of  the  ship,  the  indorsement  being  only  an  act  of  duty,  on 
Ae  part  of  the  vendor,  and  passing  no  intei^st,  may  be  performed 
by  the  bankrupt  himself.    And  that,  (as  in  this  case)  if  the  vendor 
iave  given  a  power  of  attorney  to  perform  this  act  of  duty  pre- 
noQs  to  the  bankruptcy,  his  attorney  may  carry  it  into  effect, 
notwithstanding  the  act  of  bankruptcy  has  intermediately  occurred. 
lUs  is  the  opinion  which  these  judges  have  given ;  and  on  the 
mfaority  of  their  communication  I  shall  act  as  if  it  were  the 
aetllfid  law  of  the  case,  which,  indeed,  upon  looking  into  the  acts 
of  Parliament,  and  considering  the  opinion  delivered  to  me,  I  think 
that  it  18/' 

XL.  But  if  the  forms  of  registration  be  not  complied  with,  how- 
ever peculiar  the  circumstances  of  the  case  may  be  as  between  the 
parties  themselves,  the  law  will  not  relieve  them.  Therefore, 
wbeee  A.,  having  contracted  for  a  ship  to  be  built  for  him  in  the 
East  Indies,  agreed,  during  the  time  of  its  building,  to  sell  a  share 
to  B.;  and  B.  paid  a  part  of  the  price  in  pursuance  of  the  agree- 
Boent;  and  afterwards,  on  the  ship's  arrival  in-England,  A.  caused 

(«)See  the  case  of  Meslner  v.  Gil-      corajaented  upon  in  Abbott,  p.  77. 
'^■pie^  U  Vez.  Jan.  021,  and  the  cases 
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OftlMdtent- 

tioBS  in  tlie 
syttem  of  re- 
glstty^  «iider 


her  to  be  r^gisten^,  and  weottnted  with  B.  M  pM-0WMr$1kat 
B/8  riiare  wae^  never  on  the  vegistitf  as  part  cmtkti\  the  Cooit 
of  King's  Bench  decreed  tluft  B.  had  ao  legal  ifttereet  in  fte 
ship,  {a) 

XLI.  We  hav^  ^ven  the  aboPre   eases^  as  bong  ^  mm 

recent  decisions  of  the  couirts  trader  the  former  registxy  acts 

96  Geo.  3.  c.  00.  and  34  Geo.  3.  c.  68.    The  new  act  4  Geo.  i 

4  Geo.  4.  e.  41.^^  ^1^  has  introduced  a  most  important  amendment  faithelawe 

-xX  registry,  in  most  of  the  paitfcnlaiB  upon  whkh  these  cases 

turned.    It  requires  indeed,  as  an  indi^nsable  con(fition,  tint  di 

-transfers  of  ships,  or  any  interests  therein,  shall  be  by  InU  of  nk 

or  other  instrument  in  writing.    2.  That  such  Mil  of  sale,  fte. 

should  recite  the  certificate  kA  registry.    In  these  two  drcna- 

•stances,  the  new  act  is  in  perfect  agreement  with  the  fonMr 

registry  acts.    But  it  adds  this  important  proviso  (i)  that  no  bill 

of  sale  shall  be  deemed  vcrfd  by  reason  of  any  error  in  sudi  reeital, 

or  by  the  recital  iA  any  former  certificate  of  registry  instead  s(  Ae 

Of  the  recital    existing  certificate,  provided  the  identity  of  the  ship,  intended  lo  * 

t^of^tx^^  conveyed,  be  eflfeetually  proved.    The  clause  in  the  34  GeoJ. 

in  tiie  bUl  of     e.  0B.  s.  14.  had  always  been  strictly  construed ;  and  many  oon- 

tracts,  which  were  brought  into  discussion  in  the  courts^  had  been 
pronoimced  invalid,  from  the  omission  to  recite  the  certificate  sf 
registry  in  the  blQ  of  sale.  Ilie  necessity  of  recidng  the  en- 
tificate  of  rej^stry  in  the  bill  of  sale  was  founded  upon  ptibiic 
policy;  (c)  and  this  principle  is  efiectnally  guarded  in  the  new  act 
But  the  substantial  justice  of  a  contract  is  also  protected,  by 
•declaring  that  it  shall  not  be  invalidated  by  emnr  or  mistikeki 
the  recital  of  the  certificate. 

XIJI.  We  have  before  stated  the  important  imendflMtB 
whiA  the  new  r^stry  act  hlM  introduced  with  respect  to 
the  transfer  of  vessels  and  the  indorsementa  upon  the  certi- 
ficate, both  as  to  the  time  and  the  manner  in  which  they 


(a)  Stringer  v.  Murraj,  8  Bam.  & 
Aid.  248.  Anil  see  Camden  o.  An- 
derson, 5  T.  R.  709.  Curtis  o.  Parry» 
«  Vasey  Jun.  7S9.  Maesler  v.  6il- 
leq^e,  1 1  Y^asy,  SSI  •  Theae  are  ei:- 
press  atttboritiea  to  shew  that  the 
roister  is  coficlusiye  evidence  of  the 
legal  title,  where  the  ship  has  once 
passed  hy  bill  of  sale;  and  that  the 
ownership  nmst  he  mdeaeed  hy  the 
register,  and  the  register  alone.    See 


ex  parte  Tallop,  15  Ves.  60. 

(h)  See  ante,  4  Geo.  4.  c  41.  & 
«9. 

(e)  Bidden  9.  Leader,  1  Bus.  * 
Ciess.  p.  SS7.  In  this  ease  it  wiide- 
cided  that  an  executory  agreemeatto 
transfer  a  share  of  a  vessel  is  Toidbj 
the  34  Geo.  3.  c.  68.  S.  14.,  for  not 
containing  a  recital  of  the  rertificsls 
of  regisliy.    Sea  this  €aBe»  safr. 
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mtfe  lii  te  made*      A  sufficient   but  defined  time  is   allowed 

fnt  aft  indoniemeiito  on '  the  certificate^  under  whatever  coadi- 

tioQ  the  veflBel  may  be  at  the  time  of  sale :  but  the  transfer  is  Transfer  not 

not  rendered  null  and  void  by  the.  omission  to  make  the  indorse-  by  omissio&^to 

msA  tnthin  tte  time  aUowed.  as  it  was  under  the  34  Geo*  3.  ^^  ^^^  '^^^ 

Ci  ^  s*  lUb     The  consequence  of  permittmg  the  given  time^  the  certiacatc, 

^Mttdy,  thirty  days)  to  elapae^  is,  that  the  purchaser,  though  his  ti^  thirty  *" 

OQOtniet  be  prior  in  point  of  time,  will  incur  the  haesardof  being  ^v^* 

postponed  to  a  pnrdb^ascir  who  has  used  due  diligence.    The  intent 

ef  Ihe  act  being  expiessed  to  be^  that  the  several  purchasers  os 

BMVtgs^geea  shall  have  priority  (me  over  the  other,  not  according 

lo  Ihs  respeetive  times  what  tbe  particulars -of  the  bill  of  sale  (by 

which  ihe  transfer  is  made)  is  entered  in  the  book  of  registry^ 

hfl  acctrdyjig  to  the  tune  when  the  indorsement  is  made  upott 

tlie  certificate  of  registry.    This  clause  will  at  once  secure  all 

that  notoriety  of  transfers  which  the  policy  of  Uie  registry  acts 

requires,  and  will  at  the  same  time  prevent  the  many  hardships 

wUi^  eiynirred  undrar  the  former  acts.    We  thus  see  that  there 

Hdngtirsttecessary  to  secure  the  title  of  the  purchaser  of  a  ship,—* 

1.  A  bill  of  sale  in  writing.    2.  The  production  of  such  bill  of 

Mkf  %ot  the  offioers  of  the  customs,  and  the  recording  of  it  in  the 

hook  of  registry.    3.  An  indorsement  on  the  certificate  of  registry 

witUn  thiity  days,  if  the  ship  be  sold  in  her  home  -gost }  and  within 

Ihe  aane  period  of  time  after  her  return  to  her  home  port,  if  she 

he  sold  when  i^eat  from  such  port  \  but  the  poialty  upon  the 

HmMsAon  <rf  this  latter  form^ty  on  the  part  of  the  purchaser  is 

not,  as  we  have  seen,  to  avoid  his  contract,  but  to  postpone  hit 

title  to  that  (rf  intermediate  purchasers. 

XUIL  It  will  be  necessary  in  all  cases  on  the  r^stry  acts,  The  reffistr^r 
to  obaerve  the  distinction,  that  trusts  implied,   or  arising  by-  ntTrroniy  ?^ 
opeiatkHi  of  law^  are  not  within  the  meaning  of  the   statute.  ^°  ^^^  voiuoU'- 

m.  .  .  ^»  1      ,  ,         ry  transfer  of 

^!^  tefpa^  aets  are  imperative  upon  voluntary  contracts  be-  parties,  not  on 
iwecB  party  and  party  only:    but  are  not  so  upon  transfers  o]^^5^of^^ 
which  are  made  by  the  act  of  the  law,  or  by  causes  inde*  law. 
ptndent  ef  the  ilmoaediate  will  of  the  parties.    Thus,  ass^nments 
by  comaaissraiera  of  banknipts  to  assignee^  under  the  bankrupt ' 
hnrs,  Ind  titles  passing  to  executors  and  administratoris,  in  case 
of  death,  SKt  not  that  apeciea  of  *  transfer  the  regulation  of  which 
ivas  ki  the  contemplation  of  the  Legislature,  (a)    With  respect  ta 
ezecutors,  administrators,  or  ^ext  of  kin,  the  immediate  point  has 
aerer^  we  believe,  come  before  the  court :  but  in  the  case  of  Blox- 

^}  S  ¥^  J%n.  959.    15  Ycz.  Jan.  68. 
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NotwithsUDd- 
ing  t.he  bill  of 
sale  of  a  ship 
may  be  roid, 
a  party  may 
Lave  a  remedy 
on  a  coUatend 
coYenant  con- 
tained in  the 
tame  instru- 
menu 


Kerrison  v. 
Cole,  8  East. 
231. 


Meataer  r.  At^ 
kins»  5  Taunt 
381. 


hatn  V.  Hubbard  the  Court  of  King's  Bench  had  no  difficulty  m 
deciding  that  these  acts  had  no  application  to  cases  of  transfer  by 
operation  of  law^  such  as  from  the  commissioners  to  the  assigmees 
of  a  bankrupt  trader,  (a) 

XLIV.   We  have  already  had  occasion  to  observe,  that  an 
assignment  of  freight  was  not  within  the  provision  of  these  sta- 
tutes;  and  that  although  the  bill  of  sale  of  a  ship  might  be  void  by 
a  neglect  of  the  proper  forms  of  these  acts,  a  contract  for  frdght, 
or  an  assignment  of  freight,  might  be  valid  and  capable  of  being 
enforced  in  law  or  equity.    And  it  woidd,  we  apprehend,  mak^  no 
difference  whether  the  assignment  of  freight  were  contained  in  the 
same  instrument,  which  was  void  as  to  the  ship,  or  in  a  difiEerent 
instrument,  {b)     A  point,  which^  resembles  in  substance  the  case 
above  put,  has  been  decided  in  the  Court  of  King's  Bench.    The 
decision  of  the  court  was,  that  though  a  bill  of  sale  for  transfemng 
the  property  in  a  shipi,  by  way  of  mortgage,  might  be  void  as  such, 
for  the  omission  of  reciting  the  certificate  of  registry  therein,  yet 
the  mortgagor  might  be  sued  upon  his  personal  covenant,  contained 
in  the  same  instrument,  for  the  repayment  of  the  money  lent  (c) 
In  giving  judgment  in  this  case,  Lawrence,  J.  observes,  "that 
the  object  of  the  act  will  be  very  sufficiently  answered,  if  we  hold 
it  to  make  void  so  much  only  of  the  instrument  as  is  meant  to 
convey  the  property  in  the  ships'.    The  object  of  the  Legifilatore 
was,  that  it  should  be  made  appear  who  were  the  real  owners  of 
British  ships,  in  order  to  prevent  any  transfer  of  them  to  foreign- 
ers, #ho  might  navigate  them  under  the  privileges  of  the  British 
flag.    That  will  effectually  be  done  by  saying  that  the  transfer 
shall  be  void  if  the  requisites  be  not  complied  with,  without  avoid- 
ing a  collateral  covenant  for  the  payment  of  money  contained- in 
the  same  deed  by  which  the  ships  were  intended  to  be  mortgaged. 
And  this  construction  is  according  to  the  rule  of  the  common  law, 
as  laid  down  by  Hutton,  J.,  in  Ley's  Rep.  79.  that  when  a  good 
thing  and  a  void  thing  are  put  together  in  the  same  grant,  the 
common  law  makes  such  a  construction  that  the  grant  shall  be 
good  for  that  which  is  good,  and  void  for  that  which  is  void."  ^ 
likewise,  it  has  been  determined  that  the  ship  registry  acts  do  not 
prevent  a  person  having  a  lien  upon  papers  deposited  with  him 
belonging  to  a  ship  which  he  is  commissioned  to  selL  {d) 


(a)  5  East  ¥^l,^Sed  vide  the  new 
act,  4  Geo.  4.C.  41.' 

{h)  Spledi  V.  Lechmere,  IS  Vez. 
Jun.  6S^. 


{c)  Kerrison  v.  Cole,  8  East.  S3I. 

(lO  Mestaer  v.  Atkins,  5  Taunt.  SSI. 

In  this  case  it  is  dear  that  the  cuitod/ 

.of  the  papers  gave  the  party  detain* 

2 
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XLV.  Many  cases,  under  the  former  acts  have  arisen  as  to  the  The  former 

,_"_  1.1/1  1  1  .  rcgiBtry  actf 

operation  of  the  statutes  of  bankruptcy,  where  the  possession,  did  not  affect 
crder^  and  disposition  of  the  ship,  have  been  left  with  the  vendor,  *  f\^^JStcT 
bat  the  vendee  has  compfied  with  all  the  requisites  of  the  acts,  as  to  reputed 
and  become  the  registered  owner.    The  cases  upon  this  head,  ^  ^ 

vhich  are  not  very  important  since  the  late  act,  will  be  considered  « 
iD  the  second  part  of  this  Treatise.    It  is  manifest,  however,  from 
aU  the  cases,  that  where  the  title  of  a  ship  comes  strictly  and  pro- 
perty in  question,  no  claim  can  be  received  in  opposition  to  the 
nodes  of  conveyance  required  by  the  law.    The  statutes  of  bank- 
ruptcy, particularly  the  21  Jac.,  which  are  directed  against  the 
false  appearances  of  property,  and  which  are  meant  to  punish  those 
who  enable  the  trader  to  procure  for  himself  a  delusive  credit  by  a 
rqputed  ownership,  were  held  not  to  be  at  all  affected  by  the  former 
r^futry  acts.    The  registry  acts  relate  only  to  the  formalities  of 
title  as  between  the  parties  contracting  and  the  public :  but  they 
do  not  interfere  with  the  operation  of  any  other  statutes  which  are 
enacted  to  prevent  false  credit,  and  which,  by  assuming  the  pos* 
session,  order^  and  controul  of  property,  as  the  indicia  of  right^ 
deal  with  it  as  belonging  to  the  bankrupt  in  whose  disposition  they 
find  it,  though  the  le^  ownership  and  title  may,  in  &ct,  be  in 
another.    In  the  cases  under  the  act  of  21  Jac.  there  are  always 
two  parties,  the  real  owner  and  the  apparent  ownev;  and  the  real 
<iwner  is  punished  for  the  fictitious  semblance  of  property  which 
be  enables  the  apparent  owner  to  hold  out.  -  This  branch  of  our 
subject  does  not  fall  under  our  present  enquiry :  but  the  cases 
under  it  will  be  of'little  use  since  the  43d  section  in  4  Geo.  4^ 
cil. 

XLVI.  There  are  cases,  however,  independent  of  the  bank-  Rpbcrtioiir. 
nipt  laws,  in  which  the  possession  of  a'ship  has  been  deemed  suf-  F«nch,4Eart. 
^ent  evidence  to  maintain  an  action,  though  the  legal  title  may 
be  in  another.  Thus,  in  Robertson  v.  French,  (a)  which  was  an 
^on  on  a  policy  of  insurance,  the  Court  of  King's  Bench  deter- 
ntbed  that  the  property  of  a  ship  might  be  proved  by  parol  evi- 
dence of  the  possession  of  the  assured,  unless  disproved  by  the 
production  of  the  written  documents  of  the  ship  under  the  regis- 
ter acts.  They  likewise  held  that  such  parol  evidence  of  owner-- 
ahap,  arising  from  possession  at  a  particular  period,  was  not  dis- 
proved by  shewing  a  prior  register  in  the  name  of  another,  and  a 
^ibsequent  register  to  the  same  person.    And  in  another  case,  in 

ttgtbem  BO  p<nfer  overtha  ship.  He     bj  the  possesBion  of  the  papers  alone^ 
^nU  not  send  her  to  sea,  or  soil  her,         (a)  4  £ast.  ISO. 


< 
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«  tiiie  Cknirt  of  CoBim6&  Pleai^  (a)  it  ww  decided  thil  trhcM  the 
pbuntiff  bought  and  pftid  far  a  rfbip  stranded  on  the  EngUih  comI| 
buthmd  no  regular  ocniTeyBnee  df  her>  and  the  d^ndast  |M- 
seaaed  hhnaelf  of  parts  of  the  wreclt^  which  drifted  on  hi»  iam^ 
thtti  the  plaintiff's  poasesaon  enabled  him  to  recover  for  ihto  a 
Satton«.Biick,  Ml  aotMBi  of  toTt.    The  CouH  being  of  oj^ahm  tha*  tike  pottMcn 

^?^^^«^^  »  ^^^^.  ^oid  for  non^compUance  with  the  w- 
gister  aets^  wma  a  svfficienfc  title  in  troter  against  a  stnoager  for 
parts  of  a  ship  being  wreeked^  Lavnrence^  J.  in  tiiiis  case  sb* 
served,  ^'  That  there  was  enough  of  property  in  the  phdntiff  to 
enable  him  to  maintain  trover  against  a  wrongdoer;  and  aUhauf^ 
it  has  been  urged  that  the  contract  is  void  with  respect  to  the 
rights  of  third  persons,  as  well  as  between  the  parties,  yet, » 
iw  as  regards  the  possession,  it  is  good  as  against  aU  hat  the 
vendor  himself/' 
Sorf^cdb^^ihS  XLVII.  It  was  ftMinerly  tlM  practice  to  proAm,  at  tridi 
reffbtryacu.     atNiri  Prios,  the  register  •  book  Of  shipping,  from  the  clUlDm- 

house,  as  eridmoe  of  the  title,  both  to  estaUidi  an  ownenhqiss 
die  part  of  the  pfadntiff,  and  to  charge  the  defendant,  if  a  ds^ 
vwner,  with  the  panqirrty  in  the  vessel.  This  eridenee  was,  fart 
long  time,  received  wiAiout  discussion  or  objeotiom.  But  in  tiie 
esse  of  Fraaer  v.  Hopkins,  {b)  when  this  question  was  farcmght 
heEDte  the  Court  of  Common  Pleas,  they  held  that  the  legto 
alone  did  not  furnish  even  prima  faeie  evklenoe  to  ehargtB  pcnos 
as  owner  of  a  ship  in  a  suit  between  private  individuala*  Ssoh  I 
nae  of  the  register  was  certainly  not  in  ihe  contempladon  of  the 
Legislatnre ;  and  it  is  periiaps  possible,  though  not  likely  tD  occnr, 
that  the  name  of  a  person  may  be  introduced  into  the  book  <)f  re- 
gisters without  his  assent.  Therefore,  in  a  subsequent  caee^  the 
Court  of  King's  Bench  determined  that  procf  of  the  exeeoiioB  d 
a  bill  of  sate  of  a  ship  to  the  defendant  was  not  evidence  to  dnrge 
Ikim,  as  an  own^,  with  stores  furnished  to  the  ship,  without*  Aeir- 
ing  his  assent  to  such  sale.  And  they  likewise  determfased  thit 
4iie  register  of  a  ship,  naming  a  person  as  a  part-owner,  aiaik  by, 
and  TqKm  the  oaths  of  others,  was  not  even  prima/acie  evidesee  to 
diarge  hhn  as  owner,  without  his  assent  or  adoption,  [t)  ^  Fornotr 


<a)  Satton  v.  Buck,  e  Taiuit.  306.  (c)  Tiakkr  v.  Walpole.  14  Btft 

See  also,  to  the  same  effect,  Proating  226.  and  see  Phillips  oa  Bvideoce, 

e.  HammoDd,  8  Taunton  688. i  and  tit  Ships'  Registry,  Vol.  I.  sndi; 

Dixon  V.  Hammond,  2  Barn,  and  Aid.  whoiwtliit  subject  is  ezaiDined  vith 

ue.  4he ami  abiihy  aad  p«8pkall|if 

.  (»)  e  Taunt  5.  the  ww^bm..    . 


€AMP. n]  Thg Registry  Acts.  171 

^Mu^tmSmg/*  nid  Lord  Menborcmgh,  ^^  ^  pthd&ce  may  ha^  'MaUertk^WAi. 
pfcvated  for  a  kmg  tbne^  to  receive  a^'s  regiflCera  ae  €videa6e  of  ^»  ^^ 
4r  property  being  in  the  perions  therein  named;  yet^  when  we 
tie  hroo^  to  consider  Ae  admimbilitjr  of  such  evidence  agmnst 
OedefeDdHit,  in  a  case  wbete  be  has  done  no  act  to  adopt  the 
icgiBtar  as  havmg  been  made  by  Ids  anthority^  we  cannot  give 
fftotto  it,  without  saymg  that  a  party  may  have  a  burtheneomis 
chtrge  tbiown  upon  him  by  the  act  of  a  third  person,  without  his 
•mm  assent  or  privity.    If  it  had  appeared  that  the  defendant  by 
msj  act  of  his  own  had  recognized  the  register,  he  would  have 
been  Uaideto  aU  the  conaeqnences  as  a  part-owner,  which  it  de- 
'  •eribas  hint  to  be^:  but  here  he  has  done  no  act  to  adopt  if.    His 
partner  haa,  indsed,  deate  With  tiie  property  as  if  the  defendant 
were  a  part-owner,  by  tegieetering  the  riiip  hi  his  name :  but  the 
act  of  a  ddrd  person,  without  some  act  of  the  defendant  to  re- 
cognize it,  cannot  ftrow  upon  him  a  bnrthen,  without  vibkting 
the  plain  nde  of  law/'    Mr.  Justice  Bayley  said, — ^^  Before  the 
fint  raster  act  passed,  thete  must  have  beein  other  media  of 
pfoaf  todiargea  party  aa^  owner  of  a  ship;  and  Ihe  object  of  that 
*act  was  not  to  create  evidence  to  charge  any  person  named  as 
«wner,  bnt  that  no  penon  should  have  the  benefit  of  the  British 
sav%;ali6n  without  regiBtering  his  ship  in  the  manner  prescribed. 
It  would  be  very  unjust,  in  many  cases,  if  a  person  could  be 
barged  as  a  part-own^,  with  the  expenses  of  the  ship,  by  having 
Ids  name  inserted  in  the  rq^ister,  without  his  knowledge.    It 
would  often  be  converted  into  an  engine  of  firaud ;  for  if  the  owners 
woa  not  in  good  circumstances,  it  would  be  easy  to  introduce 
aDother  name  of  a  solvent  man  into  the  register,  in  order  to  pro^ 
tare  eredit;  and  tiiien,  if  that  were  evidence  against  him,  he 
WMdd  be  liaUe  to  be  sued;-— and  how  could  he  be  prepared  to 
aegatiite  tiie  evidence,  if  he  knew  nothing  of  the  &ct  of  such  a 
regizfter  ?  The  other  owners  named  would  be  made  parties  to  the 
action,  so  that  he  could  not  call  them  to  disprove  the  facf 

XliVIII.  Upon  the  same  principle,  a  register  is  not  of  itself  evi- 
dence of  a  jointownarship,  in  support  of  the  defendant's  plea,  that 
other  persons  there  ham»l  are  jointly  liable  with  him ;  (a)  nor  is  it 
evidenoethat  the  ship  is  British-built,  as  there  described.  (A)  So,  in 
an  action  brought  by  the  plaintiff,  aa  agent,  on  a  policy  of  insurance, 
Hk  register  ia  not  evidence  to  prove  an  averment  that  the  inter- 
est  lit  the  ship  Is  in  the  persons  there  described,  (c)    The  Legis- 

M  VloiMr  0«  Yomig,  a  Caiapl.     47a. 
2^.  (t)  Pirie  v.  Anderson,  4  Tannt 

(5)  ReusBc  o.  Meyers,   3  Gampb.     6iHi. 


ITS  Na\)igati6n  Lam.  ^  [pari  i. 

Oftheerideace  ktu^  has  made  the  registration  necessary  to  perfect  a  title  fbut 
ngistr^  mL.  ^  thiB  does  not  make  it  of  itself  proof  of  the  title;    Property  in  a 

ship  is  to  be  proved  now  as  it  was  proved  before  the  acts  of  par- 
liament relating  to  registers ;  as,  for  example, .  by  provmg  actual 
possession  in  the  party,  or  in  those  to  whom  he  has  committed  it, 
or  in  those  from  whom  he  has  himself  derived  his  title.    Anyone 
of  these  media  of  proof,  (accompanied  by  the  evidence  of  the  re- 
gistry, in  order  to  make  the  other  evidence  admissible,)  will  be 
Register  and     sufficient.    But  the  register  and  certificate  of  registry  are  condu- 
p^Sn?a>n-     ^^^  evidence  of  want  of  title  ag^st  those  who  are  not  named  in 
ciustye  eri-       the  register.    Thus,  in  an  action  on  a  policy  of  insurance  on 
Jtmt  Bgainftt   freight,  where  the  interest  in  a  ship  and  its  earnings  were  allq;ed 
umed'^  .     to  be  in  four  persons,  who  were  partners  in  trade,  two  only  of 

whom  were  named  as  owners  in  the  renter,  it  was  decided  that 
the  action  could  not  be  maintained,  although  it  was  proved  as  a 
fact,  that  the  ship  had  been  paid  for  by  the  four  partners ;  for,  as 
the  plaintifis  claimed  the  freight  only  in  right  of  ownership,  they 
could  not  recover  witl^out  proving  that  right ;  and  it  appeared 
conclusively  from  the  register  that  all  the  four  partners  had  not 

H**^  buTw  ^^f^  ^^^  ^  ^^  **"?•  ^^^  ®***  where  the  party  sued  as  a  partner 
Eoit.  169.  for  the  value  of  goods  furnished  for  the  owners  of  a  ship  was  nei- 
ther a  partner  in  fact  at  the  time,  (having  parted  with  his  share 
sometime  before,)  nor  held  himself  out  as  such,  having  previously 
withdrawn  his  name  from  the  firm  at  the  coimting-house,  and 
sent  circular  letters  to  the  correspondents  of  the  house,  notifying 
the  change,  the  Court  of  King's  Bench  held  that  he  couM  not  be 
charged,  merely  because  having  defectively  conveyed  his  whole 
share  in  the  ship  before  that  time,  he  had  subsequently  joined 
with  the  assignees  of  the  bankrupt  partners  in  the  ship  in  making 
a  good  title  to  it. to  a  purchaser  from  the  assignees,  (b)  In  the 
above  case,  the  defendant's  name  was  on  the  register  of  the  ship, 
with  his  own  consent,  until  aftier  the  goods,  for  which  the  action 
was  brought,  were  furnished ;  the  court,  hovrever,  considered  it 
as  a  question  to  whom  credit  was  given,  and  held  that  the  evidence 
of  the  register  was  not  of  itself  sufficient  to  charge  him.  In  this 
case  it  is  observed  by  Mr.  Justice  Bayley,  "  That  the  object  rf 
4he  rc^stry  acts  was  to  inform  the  government  whether  the 
owners  were  Bvitishj  and  to  prevent  ships  belonging  to  foreigners 
from* being  navigated  under,  the  British  flag;  and  the  object  was 
not  to  inform  the  tradesmen  to  whom  they  should  give  credit 

(a)  Cainden  v.  Anderson,  5  T.  R.     .169.    But  8eejpo«<»  Powson  v.  Los(S' 
709.    See  likewise  this  caae,  ^nte.  slcr,  MS.  case. 

(b)  Mac  Iver  v.  Humble,  16  East      . 


w 
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The  cases  of  Young  v.  Brander,  (a)  and  Frazer  t;.  Marshy  (b)  both  Of  the  mdtncm 
ahew  that  a  person  may,  be  deceived  as  to  the  true  owner  by  look-  ^^la^^^ 
ing merely  at  the  registers;  and  that,  therefore,  before  trust  is 
giFcn,  it  is  proper  for  the  tradesman  to  inquire  further/* 

XUX.  There  is  a  case,  the  authority  of  which  seems  doubtful,' 
HaX  in  trover  for  a  ship,  if  the  plaintiff  produce  the  original  re- 
girter,  and  attempt,  imsuccessfully,  to  deduce  title  under  it,  he 
cannot  afterwards  rely  upon  his  possession.    On  the  contraiy,  it 
should  seem  that  the  plaintiff's  possession  of  the  ship  would  be 
the  very  heat  prima  facie  evidence  of  title  he  could  give,  and  that 
the  ship's  raster,  though  necessary  to  perfect  a  title,  is  no  evi- 
dence per  se  of.  ownership,  (c)     There  is  another  case,  likewise, 
which  seems  questionable,  in  which  it  is  stated,  that  where!  a  ship 
is  purchased  by  a  British  subject  firom  a  foreigner,  the  produdoon 
of  the  copy  of  the  register  from  the  custom-house,  in  which  the 
vendee  is  stated  to  be  the  owner,  is  evidence  of  property  witibout 
producing  the  bill  of  sale,  {d)    It  should  seem,  from  recent  deci- 
si(Hi8,  that  more  evidence  would  be  required;  that  it  wo|^  be 
necessary  to  prove  either  the  transfer  in.  fact,  or  some  acts  of 
ownership  and  possession,  indicating  property.    It  has  been  held, 
however,  sufficient  to  prove  the  transfer  of  a  ship  in  France, 
(where  it  is  usual  to  lodge  the  bill  of  sale  with  an  officer,  and  to 
obtain  a  copy  from  a  notary,)  to  produce  such  copy  in  evidence 
without  proof  of  its  having  been  examined  with  the  original. 
The  leaibon  seems  to  be  this ;  that  the  court  will  give  credit  to  a 
poblic  mstrument  delivered  out  by.  the  proper  officer  in  a  foreign 
country,  though  there  may  be  an  original,  of  higher  authority, 
opable.of  production,  {e)    An  affidavit  of  register,  made  by  A. 
ttd  B^  stating  that  A.,  B.,  and  C,  are  the  owners,  will  not  be  evi- 
dence to  a£Rect  C    Such  evidence,  as  we  have  above  shewn,  was 
fonnerly  deemed  sufficient  prima  fade  proof  of  ownership :  (/) 
but  the  late  cases,  to  which  we  have  adverted,  have  decided  otilier- 
^.    But  in  an  action  against  the  owners  of  a  ship  it  is  sufficient 
fnma  facie  evidence  of  ownership,  to  put.  in  an  undertaking  to 
appear  for  them,  given  before  the  commencement  of  the  action  by 

(•)  8  fiisL  10.  ((?)  Sheriff  V.  Cadell,  «  Esp.  SlVI 

(^)  IS  East  S3.    These  cases  will  {i)  Woodward  v.  Larking,  S  Bqi. 

^  cited  iu  another  Chapter,  together  887. 

^^  sach  cases  as  have  occurred  be-  {e)  Ibid. 

tmnvior^agor  and  mortgagee,  as  (/)'  Ditchburn  tr.  Spi^acklin,  5  Esp. 

to  the  liability  for  necessaries  for-  31.;  and' Stokes  v.  Came/ 8  Campb* 

**hed  to  a  ship.; — repairs,  seamen*s  M. 
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orte<(^Ueim  ^  pet«0n  wiu>  aubiequeiitlj  acted  aa  their  mtboney  ia  defaidb; 
regvu^Mts.     it^  m  vliick  he  dflK»bes  tluBm  at  otmieri;  irifthiait  foither  pnof 

of  agncjr.  (41^ 
OftbegeQena  L.  But  lii  acUona  of  thk  had,  where  there  b  &  difficaHi 
e^"::^'i^a»  inpro^gttiedefaidantetobeawn^s^itwmalwaTabepn^^ 
•hh^ajF^m*^  to  obtaiix  from  the  cvatoiDr-houae,  bf  a  proper  8«bp<£iiaaiidliiotMe; 
iSctfmrframend-  Ae  origfaial  af&daidt  upoD  which  tiie  aUp*ft  ceitiiicaie  of  i^^irtrj 
Uw^'m^re^  ki8  beu  {puted.  The  proof  of  the  Mbscripdonef  theparti»(o 
•pect^4  0ea  fUg  affidavit  Will,  of  cowae,  be  the  etvongeat  evidence  afpaasl 

themiy  upon  the  prindpk,  thait  it  ia  their  admiaaion  upea  oitk 
thai  they  are  oweaera.    But  aa  there  are.  eaaea  under  the  ttgukj 
miBf  ia  which  some  of  the  owners  are  excuaed  imta  msiiag  tk 
aAdttril  tequind  by  t9ie  26  Gecw  3.  c.  6O1  a*  10^  lin  iaet  of  lUr 
ownerahip  mast,  of  ODadie,  (aa  we  have  above  shewn)  be  jnvd 
by  odiev  evidence  tfaaa  that  of  the  vqiatar ;  aadb,  for  czasifle,  u 
by  aouMe  act  of  owuerahip ;  by  aome  adoption  cnr  veoogaitiaa  of 
the  regieter,  or  some  foaliity  ov  adjunct  of  poaaeaaion^  aa,  by  coa^ 
tvacting  for  fre^t,  ordering  repairo,  or  neceasariea,  coanHrnag 
with  other  ownera  m^  a  joint  appomtment  of  the  ofiioeia  d  tk 
ahq^  aasnming  a  diapoaal  of  the  aUp  or  eaigo,  ct  having  thaao* 
counts  rendered  to  theai.    Any  or  all  of  these  acta  oonatitate  1 
preaumptive  evidenee  of  ownership,  which,  of  couna^  maybe  nr 
bneted  by  a  proof  of  the  contrary,  in  which  tiie  coavt  and  joiy 
wifl  have  to  decide  npon  tht  ^obataility  of  oppodte  atateoMatft 
it  ia  the  practice  to  produce  at  the  tsial  the  ociginai  book  of  » 
giaters  ffom  the  cudtom-honan :  but  thia  ia  not  neeeaaary  3  ftr «( 
thia  book  id  a  public  document,  aa  eooutiined  copy  of  an  entry 
thecein  win  be  m^cient.  (by    Wit&  regood  to  the  paioof  of  «ota0 
in  pnbBe  boehs^  it  ia  now  ctearly  aettled,  that  wherever  »  ^ 
ginaliaofa  public  nature,  and  admiaaiUe  hi  evidence,  an «B^ 
mined  copy  wifl  equally  be  admitted^    I^ia  not  aeceaaary  tuolt 
eaaea  to  eonftrm  tl^s  position,  oait  atanda  upon  two  atrongpuM* 
reaaonsj  the  firat,  ^be  eeeurity  of  the  pufaJic  document^  ^Ud 
would,  of  oourse,  be  endtogeied  by  frequent  camagea  baclCNtfA 
tnd'Anrwards;  and,  seeondQi^  fortfie  convenience  of  ooorti  lirf 
public  business. 
Sdeofaihip        LI.  We  have  already  shewn  that  if,  upon  the  prodad»oB  ^^^ 

not  EToldedt  or    %  •  1  •  X  »    t  ,  -  i;^j 

title  deemed     we  register,  the  reqniaiteB  of  the  acta  have  not  been  oompiiea 

(a)  Manhall  v.  Cliff;  4  Campb.  133.  deace.    It  is  ao  longer^  ^benfott,  1 

(a):Se«  4.Geo.  4.  «.  4K  a.  4L.  Copies  qaestioa  at  to  tha  neoeaitsr  ef  P^ 

of  oaths  and  eztracU  ftom  books  of  dactni^  the  orifiaab- 

rcKUlry  may  now  be  admitted  in  evi- 


mf.  il]  TbB  Begidryi  Aeks.  Vt$ 

wkhj  and  the  oniMsiosi  appear  to  be  with  die  p«hlic  oRcevB  salefy^  defectlre,  for 
lad  Mt  wkh  the  contraoliDg  parties,  it  ia  ao  ph^ectkni  to.  the  veal^  ^^^  rT^^iliu^^ 
kf  «f  a  title  in  the  ^miidee.    Serenl  oasea  hare  decided,.  I3mk  of  the  reg:i8ti7 
iptere  every  thit^  le^favred  te^  be  done  by  the  ownenr,  ia  ankr  to  t^esby  the' 
hansbr  tiieir  interest,  ia  vegnkiiy  fttSotm^  &»  neglect  ef  the  public  officers. 
tMtom»h(mse  ofieers,  Aether  in  London  ov  dac^ere,  ipraM  act 
^if/M  the  sale,  or.render  them  liaUe  as  ownets  to  thivd  peniona.^^ 
The  new  act  makes  no  alteration  ia  tUa  reqMCt. 

We  hate  befbve  aeen  that  by  the  regiatvy  acts  a  trust  canaoi  be 
nfaai  ill  biwmr  of  peceons  not  named  in  the  register,  (b).  and  thait  ^ 
•  li^  pvchaaed  by  one  partner,  and  registeted  ia  hia  name  only, 
«haB  enui^  aa  the  aiyarate  property  of  that  partner,  akhong h  the 
j^urdaK  and  outfit  sifaauld  be  taken  bom  the  paitnenhap  HoUb, 
and  the  eamlnga  pbced  to  Ae  paetaiOBship  account,  (c)    ThetOh  The  registry 
foie^  whether  any  one  be  an  owner  or  pavt^oimer  »ustbedet»  tte'^m^v'e^'e^. 
anned  by  the  evidence  of  the  regtstes^  and  by  netUng  ebe :  but  ^^^J^^^ 
Iheae  aots  do  not  rehire  that  the  naitare  or  pn^ortion  of  the  inter*-  the  particular ' 
eat  of  the  parties  shonld  he  atated  thenein  -,  nor  doea  it  cmcem  the  ^^1^^.^'' 
publie  lo  know  ki  what  particiilar  union  or  ^tision  of  intBceats  owners  m  in- 
part-^wneia  ataiid  related  towards  each  othev.    The  atatutea  pem-  gidp! 
vide  for  the  transfer  of  property  in  a  alup  from  one  atd^rct  to 
another :  b«ft  they  make  no  mention  of  the  varaation  of  intaaent  be^ 
tween  part-owners  themsetrea.    Therefoie,  in  a  case  aent  by  the  f^^^^^^ 
Lord  Okaocettor  to  the  Coist  of  King's  Bench,  where  the  names  450. 
of  two  partners  in  trade  appeared  (amongst  others)  on  the  ceetifi*  ^if^^^i 
cafte  of  registry  as  owners  of  a  ship,  tbat  oauit  determined^  that  32. 
tiie  registry  aots  did  not  prevent  Hke  shewibg  how^  aad  ia  wiiat 
pnqporlion^  tiie  several  owners  were  rei^ectively  entitled;  and, 
tfemgh  the  paitoers  might  deiive  title  under  diSiMnA  conveyance^ 
yst,  if  tlmr  shares  were  purchased  with  the  partnership  fimdl^  and 
treated  by  them  as  partnership  property^  and  the  partneea'  bebame 
hnakropta,  these  sharea  were  to  be  considered  as  joint  pooperty*  (cQ 
So,  Biewise,  upon  tiie  rule  that  an  i^^ent  cannot  dispute  the  tttje  ^^^J^  «•  ^am- 
of  hia  principal,  it  has  been  decided  that  where  a  riup  jorigina&y  and  Aid.  310. 
hefamgedto  one  of  two  partners,  and  had  been  conveyed  to  B«  fiir 

(•>  Retchfoffd  a.  If  eadoWi«  8  ^Bsp.     sad  see  oate. 
m.    Heaih  ».  Hnbkud,  4  East  1 10.         (b)  Heath  v.  HahlHUPi^  4  Bast.  1 10. 


9.  Hvtbsrd,  5  Bssti  SOT.  Un-         (e)  Curtis  o.  Perry,  S  Tetagr,  78a%4 
a.  Miller»    1  Taant  887.     and  ex  parte  Tallop»  15  Yasey,  SO. 
HaUnrd  a.  Johnstone,  a  Taant.  17T.         (i)  Es  pmrtt  Jon^,   4.BiaaLand 


Dixon  V.  Kwaft,  8  llerivale>   825.     Selwyn,  450.  And  see  4  Geo.  4  c.  4I^« 
Thoofsen  v.  Lank,  1  Madd.  SO.i and     so.  90^  81, 88,  daew 
Thooipioa  9.  Smitb,  I  Iiad4. 999*4 
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When  a  new 
registry  may 
be  obtained. 


MThat  yeseels 
&c.  need  not 
be  registered. 


i^ecuring  a  debt,  and  B.  became  the  sole  registered  owner  of  th« 
ship^  and  afterwards,  as  agent  for  both  partners,  insured  the  ship 
and  freight,  and  charged  them  with  the  premiums,  and,  on  a  loy 
happening,  received  the  money  from  the  imderwriters  3  the  Court 
of  King's  Bench  held,  that  he  was  accountable  to  the  assignees  of 
the  surviving  partner  for  the  surplus,  after  payment  of  his  owt 
debt,  and  not  to  the  executors  of  the  deceased  partner,  to  whom 
the  ship  originally  belonged,  (a) 

'    LII.  Having  shewn  that  the  registry  of  itself  (though  neces- 
sary, to  complete  a  title,)  is  not  evidence  of  property,  unless  it  can 
be  confirmed  by  some  collateral  circumstance,  which  ascertains 
tthat  such  registry  has  been  made  by  the  authority  or  adoption  of 
the  persons  sou^t  to  be  charged  as  owners>  it  merely  reniaina  to 
add^  that  the  statutes  of  registration  have  not  omitted  to  ptomik 
for  accidents  and  incidents,  to  which  the  certificate  of  registrf  is 
peculiarly  exposed.     Officers,  therefore,  are  permitted  to  make  a 
registry  de  novo,  under  the  six  following  circumstances : — 1.  Wheie 
the  old  certificate  has  been  lost  or  mislaid,  {b)    2.  Where  the  cer- 
tificate is  wilfully  detained  by  the  master,  (c)     3.  Whece,  afkera 
transfer  of  part  of  the  property  in  the  same  port,  the  ovmend  tke 
part  not  transferred  desire  a  new  registry,  (rf).    4.  Where  the  ship 
is  altered  in  form  or  burthen,  {e)    6.  Upon  any  transfer  of  ptt- 
perty  to  another  port.  (/)    6.  And  where,  though  the  law  does 
not  require  it,  the  parties  are  desirous  of  a  new  r^sttiy,  upon  the 
change  of  property  in  a  ship,  or  otherwise.  (^)    It  may  be  necesstfj 
here  to  add,  that  in  order  to  take  away  all  possible  evasion,  it  is 
expressly  prohibited  to  change  the  name  of  a  ship.  (A) 
,    LIII.  We  shall  conclude  this  Chapter  by  repeating  what,  is 
substance  at  least,  we  have  before  stated,  that  these  acts  apply  to 
merchant  ships  only ;  that  is,  to  vessels  traversing  the;  sea,  or  tiaf- 
:ficking  upon  the  sea-coast.  Vessels  of  war,  and  vessels  of  whaleier 
built  or  character,  belonging  to  his  Majesty  and  the  Royal  Fam%y 
are  not  required  to  be  registered.    And  lighters,  barges,  boats,  ai^ 
vessels  of  any  built'  or  description  whatever y  used  solefyin  ia- 
land  navigation,  or  in  rivers,  are  not  within  the  compass  of  theie 
acts,  (f) 

(a)  8  Bam.  and  Aid.  310.  And  see 
Pronting  v,  Hammond,  8  Taunt,  689. 
to  the  same  point. 

(P)  26  Geo.  a.  c.  60.  8.  S2. 

(c)  S8  Geo.  8.  G.  34.  fl.  14.  and  34 
.Geo.  81  c.  68.  .a.  19. 

{d)  34  Geo.  3.  c.  68.  s.  81. 

{e)  86  Geo.  8.  c.  60.  s.  84. 


(/)  X  &  8  Will.  3.  c.  88.  s,  81. 

(g)  4  Geo.  4.  c.  41 .  S.  40. 
•    (A)  86  Geo,  8.    c.   ^0.  s.  19.     34 
Geo.  8.  c,  68«  8.  j^2. }  and  4  Qe^  4. 
c.  4K  pa$sim»  , 

(I )  ^6  Geo.  3.  c,  60.  •.  6.  See  like- 
Avise  Laroche  r.  Wakenian»  Tetkt'^ 
jr.  P.  p.  140. 
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07  8BI2URBS  AND  FORFBITCTRBS   FOR  THE   BREACH  OF  THB     . 
NAVIGATION  LAWS,  RBi^IBTRY  ACTS^  &C.  &C.  * 

Tbb  penalties  which  huve  been  enacted  againat  persons  guilty 
of  vidations  of  the  navigation  and  registry  acts  have  already 
been  faronght  before  the  notice  of  the  reader  in  the  detail  of  the 
several  statutes  themselves.    It  will  be  seen  that  the  forfeiture  of 
the  veaael^  and  sometimes  of  the  cargo^  is  the  ordinary  penalty  for 
a  breach  of  these  laws.   Unquestionably  these  penalties  are  severe^ 
and  if  they  were  exacted  with  a  rigorous  justice,  which  did  not  re- 
lax aoDoidhig  to  the  circumstances  of  the  alleged  case  of  forfeiture 
md  seizure^  they  would  deserve  the  character  of  harshness.    The  DiscretionarT 
Legifllatttre^  however,  notwithstanding  its  jealousy  and  suspicion  ^^JeU^of 
lest  these  salutary  laws,  framed  for  so  many  important  interests,  the  Treasury  , 
dxNild  be  evaded  or  violated,  has  introduced  an  equity  and  discre^  of  CuBtoms  in 
tain,  established  by  several  acts  of  parliament,  to  controul  their  tiie  execution 

of  toe  DEvura- 

Indication  ^  tiiereby  accommodating  them  to  those  accidents,  and  tiqn  and  the 
aometimes  to  those  mixed  cases,  where  an  innocent  intention  id  not  ^^  ^* 
altogether  apparent,  which  are  constantly  occurring  in  a  course  of  shippUig^trade^ 
extensive  trade  and  commerce.    In  furtherance  of  this  prinqiplcf,  *"  commencj. 
aad  with  a  view  to  relieve  merchants  and  ship-owners,  the  lords 
itftbe  treasury  and  the  commissioners  of  customs  are  empowered 
liyan  act  of  parliament,  to  which  we  shall  presentiy  advert,  to  rer 
Aire  ships  and  goods  seized  for  a  violation  of  these  laws  ;.  such 
pow«r  to  be  limited  to  those  cases  where  there  is  no  proof  of  irau*- 
Aiknt  intention. 

I.  One  of  the  most  able  decisions  in  this  dass  of  cases  of  equit-  The  Bettj, 
abk  constructions  is  that  by  Lord  Stowell,  in  the  case  of  the  i  Rob  220. 
Betty,  Cathcart.  It  was'  the  case  of  a  British  vessel,  sailing  with- 
^  a  register  from  circumstances  of  necessity.  That  learned  judge 
decreed  her  not  to  be  forfeited  under  the  navigation  acts.  .  '^  The 
lerenue  and  navigation  laws,"  he  sajrs,  **  are  certainly  to  be  con- 
strued and  applied  with  great  exactnesfs :  they  are  framed  for  the 
Mcurity  of  great  national  interests ;  and  the  effect  of  such  lawp, 
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The  B«ty,        founded  on  great  purposes  of  public  policy^  must  not  be  weakened 
Cithcart.  ^y  ^  joinute  tenderness  to  particular  hardships.    At  the  same  time, 

it  is 'not  to  be  said  that  they  are  not  subject  to  all  ccmsiderations 
of  rational  equity ;  cases  of  tinavoidable  accident,  invincible  neces- 
sity, or  the  like,  where  the  party  could  not  act  otherwise  than  he 
did,  or  has  acted  at  least  for  the  best,  must  be  considered  in  thifi 
system  of  laws,  just  as  ki  other  >ByMems^ — ^laws  that  would  not 
admit  an  equitable  construction  to  be  applied  to  the  unayoidable 
misfortunes  or  necessities  of  men,  or  to  the  exercise  of  a  fiur  <b- 
cr^ti6n  undiar  dUKc^iKes,  cotld^Mt  be  hiWB  fNoa^  4*  iMoaalo- 
<ieties.    T%e  court,  therefore,  wW  moKLdMtt  lt«*4e^tttoie  from 
the  duty  of  legal  interpretation  in  such  cases,  to  give  a  fur  akten- 
iioii  to  <xMiaiderafioD8  elf  this  natwe.    The  pvMeftt  teie,  (adiM^ 
fag  1o  the  <ease  before  Urn)  is,  in  tte  geneiid  a^uMaiwai»  ti  I 
CwronraMe  aspect ;  fc  laa  no  sympUlm  of  frmvd $  th^ke  4s  noiU 
lempt  to  impost ;  this  alone,  it  is  true,  wovld  not  te  sMMaat^ 
for  it  certainly  nay  hapt>en,  tliat  a  ionajide  owe  amy  'iMeor  tin 
{lemlty  ^  tiie  law,  4utd  may  becotte  the  lActim  df  a  getievei  folky, 
itnxious  to  prevent  the  possibilities  of  frand,  and  thmcfat  McHat 
fe  prohibiting  modes  of  dealing  wfaidi  are  gromly  liable  to  vknei 
ef  that  hind,  though  Idie  particular  ttsMacftioii  may  not  be  4ifecdf 
hnpieachable/'  (^)    1^^  ^^^P  ^^^  ^isrected  to  be  Testored. 
97  Gm.3.  fe.d3.      II.  One  of  llie  kiiding  acts,  vAiSbi  respect  to  4he  tMtkigiof  li  db- 
51QM.3.C96.  cretkmary  po^wer  in  the  oomiUBsioners  of  theeustom  toieskflte 

Vessels  and  goods  seised  and  ferfioited  for  a  vicrfatioii  of  the  levenfc 
Fowertofcom*  laws,  was  the  27  Gto.  8,  c.  82.  This  moat  eqidteble  «sd  hoe- 
^^Im^^  Sdal  law,  originafily  confined  in  its  ap^cation  to  levenue 


«iidK  wiaaies,  is  esTtended  by  a  subsequent  i^tatote,  (i)  which  Imliiiirises  ifo 

'iniasioners  of  customs  in  'Kaghmd  and  Scotland)  «oeMdlngto  Adr 


respective  jurisdictiona,  to  order  any  goods  wluil;crvti^  w  iny 
•els,  boats,  &c.  that  shaH  be  seiaed  as  forfeited,  ckfaer  bynny  tSf 
cer  of  customs,  or  by  any  other  persons  wbatsoemer^  fy  virtue  tf 
any  ad  o/parUammt  made  far  ike  protection  0/inmle^the  hmifi 
^ftommerce^  or  the  enomtragement  andineneasiHif  of  shipping  md 
navigation,  or  in  pursuance  of  any  other  act  of  paxiifeantat  fin  wof 
respect  relating  to  the*  department  of  customs,  4o  be  reatoeed  to  the 
proprietor,  whether  such  goods,  &c.  ishaH  have  i»e«n  srised  as  but- 
felted  in  Great  Britain,  or  on  the  hig^  seaa,  or  in  taiy  otlier  idVi^ 
M^esty's  doBodnions,  settlements,  or  plantationa.  TUs  diacretiflB] 
iiowever,  is  not  to  be  exercised  except  evidence  dmli  be  gifen  to 

(a)  1  Roi.  240.    9ec  nkeHrisc  the         (b)  51  Geo.  S.  c;  96«  s.  1. 
case  of  fhe  PelicsD,  8  Bodson  194. 


€W.  m.]       Seizures  tmd  P&ifeUwres,  %c.  119 

Ae  ssdrfEictiaii  ot  the  efmniiissio&ersj  Bcet^tdang  to  tfaeif  r«^o« 
tire  jurisdictions^  that  Ae  forfeitiiTe  arose  without  apy  deffign  of 
frnid  m  the  proprietor  of  such  goods.  And'  in  osse  tiie  seizuie 
duA  hare  been  made  by  any  officer  in  any  of  his  Majesty's  set- 
flements  or  plantations,  or  on  the  high  seas,  k  must  be  made 
to  appear  to  the  satisfaction  of  the  commissirniers  ot  customs  in 
En^d,  tbat  the  seizure  was  occasioned  by  the  proprietor  of 
snch  goods  having  acted  in  conformity  with  the  orders  or  dipec- 
tioDB  which  the  governor  or  chief  officer  of  any  settlement  or 
phntation  may  have  deemed  it  expedient^  on  any  paiticiilar  emer- 
gency, to  issue. 

HI.   But  in  any  case  wherein  the  commissioners  shall  fxer-  OVrnuonwhieli 
dtt  the*  powers  vested  in  them,  such  goods,  &e.  shall  be  restc^ed  be'maaft^si'a 
to  tiie  proprietor,  in  sudi  manner,  and  on  such  terms  and  eon-  3.  c  96. 
dhScns,  as^  under  the  circumstances  of  the  case,  shall  appear  to 
Ibe  commissioners  to  be  reasonable,  and  as  tiiey  shall  think  fift  lo 
ffirect ;  and,  if  the  proprietor  shall  comply  with  the  terms  imd  Proprietor 
conditions  prescribed  by  them,   it  shall  not  be  law&l  for  the  ^"Py™»' 
officer  of  customs  or  any  other  person  who  shaU  have  seized  such  51  Geoi.3.c9e. 
goods,  Ac.  or  any  other  person  whatever  on  his  behfdf,  to  proceed 
in  any  manner  for  their  condemnation :  but,  if  such  proprietor  Proprietor  not 
Aafl  not  comply  with  the  terms  and  conditions,  such  officer  or  ^<">^]^7uv« 
person  is  to  be  at  liberty  to  proceed  for  the  condemnation  of  such 
goods^  &c. ;  provided  always,  that  if  such  proprietor  shall  accept 
tlie  terms  and  conditions  prescribed  by  the  conmnssioners  of  cus- 
toms, such  proprietor  shall  not  have,  or  be  entitled  to  any  recom- 
pence  or  damage  on  account  of  the  seizure  or  detention  of  such 
goods,  '&c.,  or  maintain  any  action  whatever  for  the  same. 

W.  This  act  was  IdHaweA  by  other  statutes,  framed  upon  views  S4  Geo.  3.  c. 
rf  flie  same  equity  and  liberal  policy.    Thus,  the  64  Geo.  8.  J^miiioSr 
c«  ffl.  makes  it  lawfrd  for  the  commissioners  of  the  treasury,  by  of  ^^^  treasorr 
ttiy  order  made  for  that  purpose,  under  their  hands,  to  direct  any  idsurei. 
iUpi  or  goods  whatever,  seized  as  forfeited,  by  virtue  of  any  act 
Tehtfng  to  the  revenue  of  customs  or  excise,  or  any  actfar4he 
regulation  of  the  trade  and  navigation  of  this  kingdom,  to  be  re- 
lUxed  to  the  proprietor  on  the  terms  wbicfx  ^Hmjjl  \^  ^mep.tione^  in 
mj  tmch  ofder.    The  commissioners  are  likewuie  empoil^^refl  tp 
nuligate  or  remit  any'penalty  or  forfeiture  which  shallhave  been 
^curred  under  any  law  relating  to  his  Majesty's  revenue  of  cus- 
toms or  excise,  or  any  act  relating  to  the  trade  and  navigation  of 
this  kingdom. 

V.  The  act^  however^  with  proper  precaution,  pro  vide^  thiat,  i|i  Tenu  to  be 
9nj  case  wherein  the  commissioners  shall  exercise  the  powess  ^^^^' 
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S6  G.  3.  c.  104. 
S.7.  Reward  to 
informers. 


Tested  in  them,  such  goods  shall  be  restored  to  the  proprietorB|  or 
sudi  fines,  penalties,  or  forfeitures,  remitted  or  mitigated,  m  bucIl 
manner,  and  upon  such  terms  as  to  coKts  or  otherwise,  as,  wider 
the  circunutanoes  of  the  individual  case,  shall  appear  to  the  com- 
missioners to  be  reasonable,  and  as  they  shall  think  fit  to  direct 
And  no  person  is  to  be  entitled  to  the  benefit  of  any  such  order, 
unless  the  terms  therein  contained  shall  be  complied  with. 

VI.  In  order,  however,  that  lenity  might  not  relax  viplance, 
nor  too  much  discourage  that  inspection  and  supervision  in  subor^ 
dinate  officers  and  agents,  by  which  the  interests  of  the  leveiuie 
can  alone  be  maintained,  and  encroachments  and  frauds  repelled 
and  punished,  the  same  act  makes  it  lawful  for  the  lords  commis- 
doners  of  the  treasury,  or  for  the  commissioners  of  customs  or 
;  excise,  under  their  direction,  to  order  so  much  of  the  reward, 
part,  or  share  of  any  seizure,  or  of  the  value  thereof,  as  isl)y  this 
act  given  or  granted  to  the  officers  making  any  such  sdzure  as  they 
may  deem  proper,  to  be  paid  to  the  persons  by  whose  infmnnftti*^ 
'  or  through  whose  means  and  assistance  such  seizure  may  be  lo 
made ;  and  that  every  such  reward,  or  share  of  any  such  seizure, 
or  of  the  value  thereof,  as  shall,  under  this  or  any  other  act  be 
payable  to  any  officers,  non-commissioned  officers,   petty  officers, 
seamen  or  privates  of  his  Miyesty's  army,  navy,  or  marinci^  w 
acting  under  the  orders  of  the  commiasioners  of  the  Admiralty  of 
Great  Britain  and  Ireland,  shall  be  divided  and  distributed  in  each 
proportions,  and  according  to  such  regulations  and  orders  as  his 
Majesty  shall,  by  hb  order  or  orders  in  council,  or  by  his  Toy>i 
proclamation  in  that  behalf,  be  pleased  to  direct  or  appoint,  (a) 
By  wbom  ac-         VII.  The  fourteenth  section  of  this  act  contains  &  clause  which 
brought,  ff.  14;  is  meant  to  restrain  vexatious  informations  and  suits  for  forCafeure. 

It  enacts,  that  it  shall  not  be  lawful  for  any  person  whatsoever  to 
commence,  prosecute,  enter,  or  file,  or  cause  to  be  commenced, 
&c.  any  action,  bill,  plaint  or  infonnation  against  any  person  for 
the  recovery  oi  any  fine,  penalty,  or  forfeiture,  incurred  under  any 
act  now  in  force,  or  which  shall  hereafter  be  made,  relating  to  hU 


'  («)  By  order  of  the  Board  of  Cus- 
toms, dated  Nov.  te,  1817,  ia  caies 
of  seizure  of  goods  or  Teasels,  when 
the  proprietors  are  desirous  of  beiiif^ 
acquainted  with  the  cause  of  such 
seizure,  the  collector  and  comptroller 
and  the  seizing  officers  are  not  ip 
withhold  any  proper  information,  on 
application  i>eiiig  made  to  either  of 


them  by  the  owoar,  or  any  persot 
duly  authoHxed  .by  bim.  ^d  bj 
order  of  the  Board  of  Castoms,  dated 
June  23,  1818,  informers  are  not  ta 
have  more  than  the  reward  of  9»t 
third  pdri.  tf  ike  seizin f^  ^cer^* 
fkmre^  without  previous  conHBoni^ 
cation*  witii,  and .  speeial  directioai 
IVom  tl)e  B€9ird.: 


Uyesty'B  revenue  of  customB  or  excise,  or  to  iasue,  or  cause  to 
be  iuned,  any  writ  of  ^praisetneat  for  the  condemnation  of  any 
boat  or  other  vessel,  or  any  goodd  seized  as  forfeited  by  virtue  of 
my  such  act,  onlesa  the  same  be  commenced,  &c.  by  order  of  the 
cominighaoners  of  cuBtome  or  excise,  or  by  or  in  the  name  of  hia 
Majesty's  Attorn^  General  j  and  if  any  action,  &c.  is  commenced, 
&c.  by  or  in  the  name  of  wiy  person  ■whatsoever,  except  upon  such 
Older,  or  by  or  id  the  name  of  hia  Majesty's  Attorney  General, 
Ck  same,  and  all  proceedings  thereupon  had,  shall  be  null  and 
vmd ;  and  the  court,  or  justices  of  the  peace,  where,  or  before 
wbom,  such  action,  &c.  shall  be  bo  commenced,  &c.,  shall  not 
pennit  any  proceedmg  to  be  bad  thereupon,  (a) 


(*)  k  rnlfl  had  been  obtained  cb[|< 
ia|;  OD  tbe  collector  of  cattoiiw  for 
Oe  port  of  FalmouUi  to  shew  cnuie 
«hj  the  writ  of  appraiiement  of  cer- 
tiifl  TCneb  and  their  cargoes,  sued 
oat  of  tluicsart  by  tbesriiing' officer, 
ihoaU  Dotbeqaasbed,  and  all  further 
pnetedings  thereoa  staged.  Tbe  »f 
Sicilian  was  made  on  the  part  of  the 
conmissiooers  of  costoms,  in  aid  of 
■a  order  made  by  them,  under  tba 
nlboriljoffil  Geo.  8.  c.M.,  for  re- 
dantivn  of  tbe  subject  of  teixure, 
fiMBdcd  on  their  rertificale  [hat  the 
faitaXan  had  been  incurred  without 
ftandon  tbe  part  of  the  owners.  Cause 
n»  ibewn  on  behalf  of  tbe  seizing 
•Acer,  utd  cantrAi — Tbomiok,  Chief 
Butw,  delivered  tbe  judgment  of  the 
cenrt,  "  This  applicatioo,"  he  said, 
"  ii  made  to  the  court  on  the  part  of 
Ike  tonnBiMioaeis  of  cosionu,  on  the 
gtnnd  of  their  order,  OMde  in  pur- 
•naoe  of  the  powen  vested  in  them 
bjiIOeo.3.  c  96..  which  is  founded 
•a  tbe  a7th  of  tbe  snme  reign,  c.  38. 
Tbe  I7tb  copfioea  that  power  to  ships 
niied  for  breach  of  tbe  revenue 
Irai.  TbeBlstettendiittosUseiE- 
-«()  made  for  aoj  cause  of  forfeit- 
'  ve  wb^cTcr.    In  parsnancc  of  tiiis 


power,  so  vested  in  them,  the  eom- 
missionerv  have  nude  an  order,  stat- 
iag  that  thej  arewtisfied  that  nofraud 
was  intended  on  tbe  part  of  the  inns- 
lers  or  proprietors  of  the  Tesselsseized, 
aadthat  thej  have  therefore  ordered 
a  resloralion  of  the  goods.  For  the 
seizing  officer  it  is  contended,  that 
the  commissioners  have  nv  power  un- 
der  the  act  to  make  such  an  order, 
without  directing  compensation  to  be 
made  to  him,  and  imposing  terras  on 
the  proprietors  for  hb  indemnilj.nnd 
projection.  But  it  appears  to  the 
court,  that  though,  if  an;  terms  had 
been  imposed,  tbej  must  have  been 
complied  with,  yet  that  it  is  not  ne- 
cessarily iocnmbent  on  the  commis- 
sioners to  ingraft  terms  on  their  order  , 
for  restfiratioD.  It  it  as  a  preliminary 
step  to  the  enforcing  of  that  order, 
that  tbe  present  application  is  made 
on  the  part  of  the  CroWn.  Perhaps 
we  should  go  too  far  to  order .  the 
writ  of  appraisement  to  be  qnashe^, 
and  therefore  our  order  will  be,  that 
all  further  proceedings  on  the  writ  of 
appraisement  and  indenture  of  iieiEure 
be  sUyed:"  Bnle  absolute.  /«  Oe 
mttttr  of  Me  tkif  MtrU,  MMd.Mm 
vetKlt,  1  Price's  Escb.  Rep.  p.  4. 
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PART  II. 


OF  MEnCHJNT  SHtPPIN6  AND  SJBAJfBN. 


CHAPTER  L 
6f  owners  and  part  owners. 

V 
1 

Summuy  of     In  the  totmtt  part  of  tbts  Treatise  we  have  been  occupied  h  d^ 

veloping  and  explaining  the  general  navigation  system  of  the 
ooontry.  We  have  shewn  the  origin  and  policy  of  this  8y8te^^ 
as  well  with  respect  to  our  whole  trade,  as  through  all  its  subdi- 
virions  ahd  details.  We  have,  we  trust,  made  it  manifest,  lliftt 
the  same  reasons  and  the  same  principles,  "vatying  only  accordb^ 
to  circumstances,  which  occasionally  throw  them,  in  practice,  into 
different  shapes,  are  pursued  by  our  navigation  laws^  both  in  our 
home,  colonial,  foreq^n^  and  European  trade. 
'  it  must  be  obvious  to  every  one  that  it  is  a  matter  of  indispem- 
able  necessity  to  the  English  inerchant  to  be  instru<H;ed  in  a  systcan 
in  which  the  law  comprehends  his  interests  and  duties.  Under 
these  circumstances,  we  have  deemed  it  necessary  to  enter  ifith 
some  minuteness  into  the  details  of  the  several  provisions  for  regu- 
lating the  trade  of  our  colonies ;  and  for  the  sake  of  explaising 


tbco^  to  give  ^  reaam  and  principle  upon  trtich  they  proceeiL 
In  oar  remarks  m  this  trade  we  have  been  the  more  particular,  on 
KKOuiit  oi  the  importance  of  the  subject  and  the  complexity  of 
■WW  of  the  regulations.  We  have  been  equally  ao  upon  the  sub- 
ject o£  the  tande  with  Aaioj  Airica,  and  America,  which  involve^ 
the  charters  of  aome  of  our  great  public  companies,  and  more 
tqiedaUy  of  the  East  India  Company.  In  our  observations  oii> 
tkt  European  trade  we  have  been  necessarily  led  into  a  review  of 
tits  late  treaties  of  commerce :  hut  have  dispatched  them  with  as 
WKh  brevity  aa  was  consiatent  with  cleameaa  and  utility ;  inaiati 
log  i^oa  nothing  but  what  is  necessary  to  the  practical  merchant, 
Sad.¥hat  may  operate  in  caaes  brought  before  our  own  courts  o^ 
law.  As  respects  Uie  fisheries,  we  have .  only  touched  -apoa  tbem, 
dtortly,  aa  they  belong  rather  to  the  custom  house  regulations 
thao  to  a  treatise  on  the  general  law  of  shipping  and  navigation, 
lliis  trade,  indeed,  within  the  last  few  years,  has  been  nearly 
wholly  recast,  and  there  ia  still  a  prevalent  disposition  to  get  rid 
mtiieljr  of  the  system  of  bounties.  In  the  Chapter  on  the  regis- 
try acts,  the  most  important  branch  of  our  navigation  law,  and 
which  has  been  much  altered  and  improved  by  tiie  new  act,  we 
have  deeouij  it  our  duty  to  examine  the  leading  decisions  in  full, 
under  former  acts,  and  to  deduce  such  principles  from  them  as 
may  be  safely  ^plied  in  practice  to  analAgoua  cases  within  the 
new  statute.  We  now  proceed  to  tiie  second  part  of  our  subject, 
the  Law  of  Merchant  Ships  and  Seamen ;  and  we  shall  commence 
with  exphunisg  the  rights  and  duties  of  owners  and  part-owners, 

1.  Ilie  property  of  ships  is  acquired,  as  that  of  other  chattels,  Of  pmpcm  i* 
rittier  by  being  the  iabricator  of  flie  thing,  or  by  purchasing  it  of  l|^^ij^i,rf. 
another;  ;ind  ships,  bcinj?  personal   chattels,  devolve  m    iisnt^ts 
to  the  reprcacntjitivea  of  the  owners,  their  executors,  or  adminis- 
trators.   There  ia,  however,  this  main  difference  in  ships,  as  dis- 
tinguishable from  other  personal  chattele,  namely,  that  not  beiuj; 
subjects  of  market  overt,  and  being  moreover  property  of  grccit 
ralue  and  always  moving  from  place  to  placr,  the  law  will  not  rest 
the  property  in  the  buyer,  unless  it  shall  appear  that  the  seller  had 
Buthi>rity  to  sell,  (a)     Hence  property  in  ships,  like  real  property, 
has  iu  almost  all  times  been  transferred  by  written  documents,  in 
*hich  the  seller  exhibits  his  power  to  sell,  and  by  which  the  buyer 
nay  ascertain  the  safety  of  his  purchase.   Previous  to  the  34  Geo.3.  Tnnsforof 
c  fi8.,  it  was  matter  of  doubt  whether  a  ship  might  not  be  trans-  ^^l[^_    ' '" 
Itrreil  from  hand  to  hand  like  other  property,  notwithstanding  the 
previous  act  of  the  2(jth  of  the  lute  King.     But  this  act  required  all 
(»1  Sn;  Abbott  on  Shipping,  Part  I.      delivery   of   a  ship  by    the   biiiWf  r, 
9-'*,  h^i.  5w  also  as  to  thc^^cand     Woods  v,  pahiD,  5  Ba[a.&  Aid.  94S, 
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tranBfers  of  sMpB  to  be  by  bill  of  sale  or  other  inetruaieat  m  writ- 
ing, which  is  also  required  by  the  new  registry  act.  (a)  This  pro- 
vision  is  partly  on  accocmt  of  the  great  value  of  this  spedes  of 
property,  and  the  frequent  occasions  on  which  it  is  absent  at  rery 
remote  places  from  the  supervision  of  the  owner ;  and^  in  part,  m 
an  additional  security  to  the  public  policy  of  the 'Registry  ads. 
These  written  documents  thus  constitute  a  title,  by  means  of  iriuch 
the  transfer  of  vessels  is  greatly  £eu;ilitated,  and  is  publicly  ie> 
tbrded,  and  in  most  cases  they  are  the  only  means  by  which  sudi 
transfer  can  be  made.  When  any  ship  is  to  be  sold,  she  is,  a( 
course,  either  absent  upon  the  seas,  or  in  her  home,  or  in  aome 
other  port.  If  absent  upon  the  seas  there  are  necessarily  no  means 
of  transfer  but  by  assignment  of  the  grand  bill  of  sale ;  and  such 
bill  of  sale,  together  with  its  due  entry  in  the  book  of  registry, 
ieu;cording  to  the  provision  of  4  Geo.  4.  c.  41.,  is  a  perfect  tnns- 
fer  of  the  property,  (b)  Upon  the  return  of  the  vessel  to  her 
home  port,  the  buyer  should  confirm  his  purchase  by  an  indone- 
ment  on  the  certificate  of  registry  within  thirty  days,  or  his  claim 
may  be  defeated  by  an  intervening  bankruptcy,  or  by  some  sobsfr' 
quent  transfer,  which  may  be.first  registered,  (c) 
Potseuton  ne-  '  H-  It  IS  the  same  with  respect  to  the  purchase  of  a  vessel  in  her 
^^^'^  ?» *       home  port.    The  forms  of  the  registry  acts  must  be  observed.— 

pradentiai  pre-    ,.,  tj-jji. 

eautioii,thougli  It  IS  always  usual,  and,  indeed,  matter  of  prudence,  for  the  por- 
qSbSX"^'!^'  ^^*®®^  ^  *^®  actual  possession  of  the  ship  :  but  it  seems  neces- 
Sedvide  sew  gary  as  an  act  of  caution  rather  than  as  a  requisite  of  law.  For 
4  Qeo.  4.  c.  41.  the  title  to  personal  chattels  by  the  common  law  vests  m  the 
«.  43  and  44.     owner  all  possessory  rights,  and  he  is  entitled  to  mnintAJn  actions 

of  trespass  or  trover  without  a  manual  possession  of  the  chattel 
itself.  If  a  part  only  of  a  vessel  be  sold,  it  is  manifestly  imposttble 
that  such  actual  delivery  should  be  made ;  and,  in  any  case,  where 
such  possession  is  necessary,  the  possessfon  of  the  other  part- 
owners  will  enure  to  the  benefit  of  a  purchaser  of  a  part. 

Before  the  new  registry  act,  an  actual  possession  was  absolutely 

necessary  to  complete  the  title  of  a  mortgagee,  against  an  intervoi- 

Mair  v.  Glen-    Ing  bankruptcy.    In  Mair  t;.  Glennie,  the  jdaintifib  were  assignees 

and  Sci^rm   of  T.  Mair,  a  bankrupt;  the  defendants  were  assignees  of  Sharp  and 

Co.  T.  Mair,  the  bankrupt,  had  transferred  a  ship  and  cargo  at 
sea,  to  Sharp  and  Co.,  the  other  bankrupts,  as  a  security  far 
money  borrowed :  but,  upon  the  arrival  of  the  vessel  in  her  home 
-  port,  Sharp  and  Co.  neglected  to  take  possession,  or  to  do  any  act 
to  notify  the  transfer  of  the  property  to  them.    Upon  these  cir- 

(«)  4  Geo.  4.  c.  41 .  8. 89.  compiyiag  with  Ibem,  see  mUt^  Chap- 

(b)  For  the  forms  which  the  re-     ter  on  the  Re^try  Act 
gistry  acts  require,  and  the  mode  of        (c)  See  ante^  4  Geo.  4.  c.  41.  s.  57. 


cnmstances  the  Court  of  King's  Bench  deternuned  that  die  pro- 
perty should  pasB  to  the  asBigueeB  of  Mair,  as  beiog  in  the  pOA- 
Bendon,  order,  and  dispoBition  of  Mur,  at  the  time  vhen  he  became 
abanlmipt.  It  waa  likewise  a  collateral  determination  in  this  caae, 
that  an  agreement  between  Mair  and  the  n^rtBin^  that  the  captain 
slumld  have  one*fifth  share  of  the  profit  or  loss  on  the  voyage 
<A  the  ship  and  cai^,  did  not  prevent  Sharp  and  Co.  frOm  taking 
pOBsesrioD,  it  not  being  such  a  part-ownership  as  to  amount  to 
a  constmetive  possession  for  Mmaelf  and  others,  (a) 

in.  The  case  of  Robinson  v,  Macdobell  fell  within  the  same  RoUhmd  b. 
principle.  This  case  proceeded  upon  the  authority  of  Mmt  ».  5  u^iia  u^ 
Glennie.  It  was  an  action  of  trover  for  a  ship.  B.  being  the  |''<'-  388. 
registered  owner,  executed  a  bill  of  sale  of  the  ship  to  S.,  as  a  Regi*ti7Aet 
■ecnrity  for  advances,  which  had  been  made  by  S.  to  B.  At  the 
time  of  the  execution  of  the  bill  of  sale  the  ship  was  at  sea;  she 
retnmed  the  latter  end  of  the  year  1811.  S.  did  not  take  posses- 
non :  hut  in  May,  1812,  the  ship  was  registered  in  the  name  of  S. 
Notwithstanding  this  alteration,  the  sMp  continued  under  the 
contronl  of  B.,  who  ordered  her  out  for  the  whale  fishery,  ap- 
pointed tiie  obtain,  and  exerdsed  all  the  ordinary  acts  of  owner- 
shqt.  S.  became  a  bankrupt ;  the  ship  returned ;  and  shortly 
iflCT  B.  became  a  bankrupt,  llie  question  was,  whether  B.  was 
die  ostensible  owner  under  the  statute  21  Jac.  1.  c.  19.  so  as  to 
^re  his  assignees  a  cimm  to  the  ship.  'Ilie  court  were  of  opinion 
that  B,  wa*  the  ostenuble  owner ;  and  Lord  Ellenborough,  in  de- 
livering the  judgment  of  the  court,  said,  "  Hie  re^ster  acts  were 
pigied  for  purposes  of  public  policy,  and  the  means  adopted  for 
eflectSng  that  object  are  such,  that  every  person  claiming  title 
thnn^  the  medium  of  a  conveyance,  as  the  act  of  partus,  must 
tbew  a  conveyance  of  the  form  and  character  prescribed  by  those 
itatntes.  The  plainti&  did  shew  an  original  title  in  the  bank- 
nipt,  whom  they  represented,  grounded  upon  such  conveyances. 
Has  that  title  been  divested,  as  against  them  (they  being  the  re- 
presentatives also  of  the  general  body  of  creditors,)  by  any  other 
coDTeyance?  It  la  admitted  that  deeds  alone,  in  the  caae  of  an 
vnqpatered  ship,  would  not  liave  that  effect,  and  we  think  the 
nprtnttion  and  new  certificate  cannot  produce  it,  Hiese  statutes 
do  not  affect  titles  passing  by  operation  of  law,  as  to  executors  or 
adnunistrators  in  case  of  death ;  or  to  assignees  generally  in  caae 
of  bankruptcy.  In  these  cases  a  title  may  be  transmitted  without 
ny  of  the  forms  required  by  the  statutes ;  and  if  a  title  may  be 

<•) Bat  Mc IbeamMdiMot  luado  in      c.  41.  m.  43.  and  44. 
■^  IM,  ia  Uiia  respect,  I1Y-4  Gc«.  4. 
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tfansmilted  without  these  fimw  in  canet  of  bankruptcy  genenUy, 
we  see  no  reason  why  it  nay  not  be  so  done  in  a  particular  coae, 
falling  Within  the  scope  and  operation  of  the  statute  of  James, 
though  these  fonns  have  been  complied  with  in  a  conveyance  to 
others,  >•  e.  the  Shaxps ;  such  conveyance  being  fraught  with  all 
the  lni^chief  that  statute  was  meant  to  prevent.  Hie  register  acts 
make  certain  forms  necessary  to  the  validity  of  trsnsfem  and  ccm- 
veyances,  which  antecedently  would  have  been  good  and  valid 
without  them :  but  it  was  never  boitended  by  the  Legislature  tii&t 
a  compliance  with  these  forms  should  give  vididity  to  a  transfer  end 
conveyance  which  antecedently  would  have  been  bad  and  inn- 
Itdy  and  we  think  such  an  effect  ought  not  to  be  attributod  W 
them."  (a) 

rV.  A  point  nearly  similar  was  again  brought  before  the  court  in 

Hay  and  Othersi  asugnees  of  Matthews,  against  Fairbmn.  (i) 

H«7  o.  Fair-      Mi^ews,  the  bankrupt,  the  registered  owner  of  the  ship  Dol- 

andAid.  193.'    phln,  assigned  her,  then  being  at  sea,  as  a  security  foe  Ua  debt 

to  the  defendant  Fairbum.    The  deed  contained  a  covenaat  by 
Fairbura  to  re-assign  upon  payment  of  the  debt,  and  the  more 
important  condition,  that,  until  the  sale  of  the  ship,  Maithew 
wms  to  be  permitted  to  have,  holdj  and  enjoy  the  same,  amd  to  re- 
"   eeive  the  shy}'s  earnings  for  his  own  benefit.    All  the  requiutes  d 
the  registry  acts  were  complied  with  so  as  to  vest  the  legsl  in- 
terest in  Fairbum.    At  the  time  of  the  execution  of  the  assign- 
ment Matthews  had  possession  of  the  vessel,  and  continued  in 
possession,  and  in  the  apparent  exercise  of  ownership,  until  hia 
bankruptcy.    The  defendant  never  interfered  in  any  way  with  ^ 
conduct  or  management  until  the  1st  of  June,  1816,  when  b^  tool 
possession,  displaced  the  master,  and  appointed  one  under  himr 
self.    The  commission  against  Matthews  issued  on  the  11th  of 
May,  1816,  under  which  he  was  duly  declared  a  bankrupt.    Fair- 
bum's  demand  upon  the  ship  had  been  reduced  by  payments  to 
about  695L ;  he  sold  the  ship,  and  the  proceeds  remained  in  liia 
hands.    The  question  for  the  opinion  of  the  Court  of  King's 
Bench  was,  whether  the  bankrupt  was  not  to  be  conudered  th 
ostensible  owner  under  the  21  Jac.  1.  c.  19.  The  court  gave  judg- 
ment for  the  plaintiffs,  cm  the  authority  of  the  case  of  Robinsor 
t;.  Maodonndl :  but,  on  account  of  its  importance  they  permittee 

(«)  e  Bam.  and  Aid.  p.  100,  where  and  the  application  of  2  ^  Jac  1.  c  IS 

thisjadgment  is  cited.    And  5  Maule  to  the  reputed  Ownership  in  cases  fl 

and  Selw.  988.    And  see  the  altera-  ships,  anie^  Chapter  on  the  Re^ 

Hon  made,  by  the  new  registry  act.  Acts, 

in  the  law  as  to  the  mortgage  of  ships,  (»)  8  Bern,  and  Aid*  p.  1 93. 


ittooenimeQ  mm  a  special  veraici.  ine  case  was  Bnecvords 
htud  in  the  Exchequer  Chamber^  and  the  judgment  of  the  Court 
of  King's  Bench  confirmed. 

V.  Hiese  cases  Illustrate,  very  strongly^,  the  eiqiediency.  Hot  to 
mj  the  prudential  necessity,  of  confirming  a  purchase  of  ships  by 
an  actual  poBssssion  as  soon  as  possible ;  not,  as  ve  have  above 
i^  that  Buch  poBBesnon  is  necessary  to  complete  a  title  in  law : 
but  ss  a  cantion  to  remove  soch  contracts  from  any  possible 
operatioB  of  the  bankrupt  acts,  and  &om  the  preenmptiooB  of 
emits  iqtOD  cases  where  an  execution  may  issue  against  an  ap- 
pCRnt  ownor. 

Thus,  in  the  recent  case  of  Kirkley  v,  Hodgson,  which  was  KirU«y*. 
determined  under  tiie  following  circumstances.  A. B,  being  sole  i^^^ 
owner  of  a  sh^  by  indenture  of  the  24th  June^  1819,  assigned  '''*••■  '^ 
three-fourth  shares  of  it  to  a  creditor,  as  security  for  a  debt.  The 
deed  contuned  clauses  by  which  the  creditor  was  to  re-convey  the 
three-fourth  shares  i^n  payment  of  his  debt ;  and  a  power  of  sale 
mta  gWen  to  the  creditor,  in  case  the  debt  was  not  pfdd  within 
a  given  time.  No  possession  was  given,  and  A.  B.  was  to  be  per- 
miited  t»  freight  the  ship,  and  to  load  cargoes  from  time  to  lime, 
&C.,  and  was  to  insure  the  ship  for  the  amount  of  the  debt  in  the 
name  of  the  creditor ;  or  otherwise  to  asdgu  the  policies  to  him. 
&t  the  time  of  the  executiolt  of  the  deed,  the  ship  was  ab$ent  from 
her  port  of  re^try  on  a  voyage  to  North  America :  but  all  the 
fi>rms  prescribed  by  the  ship  r^atry  acts,  as  to  the  transfer,, 
were  duly  complied  with.  Tht  8hq>  returned  to  her  port  of  re- 
^stry  in  July  1819,  and  was  constantly  employed  &om  that  time 
till  February  1822,  by  A.  B.  in  carrying  cargoes  for  his  own  use, 
and  on  his  sole  acconnt ;  and  he  continued  durii^  all  that  time  in 
the  actual  possession  ot  the  ship,  and  proceeded  to  manage  and 
navigate  her  without  the  mterference  or  controul  of  the  creditor. 
A.  B.  having  become  bankrupt,  it  was  decided  in  the  King's 
Bench,  that  as  he  had  once  been  the  real  owner  of  the  ship,  and 
had  never  done  any  thing  to  make  it  notorious  to  the  world  that 
f  be  had  ceased  to  be  the  owner  of  the  three-fourth  shares,  he  conti- 
aned  to  be  the  ^^arent  owner  of  those  shares,  with  the  consent  of 
the  true  owner,  down  to  the  time  of  the  act  of  bankruptcy,  and, 
therefore,  that  those  shares  passed  to  his  asRignees,  as  property,  in 
his  order  and  disposition,  within  the  meaning  of  the  21  Jac.  1. 
c.  19.{a)_ 

(■J  The  TUadtr  is  referred  ta  tbe     for  insertion  io  ttils  Treatise,   1  Bani. 
'erj  tamed  Judgment  of  Mr.  Jostice      and  Crcsc  596. 
Ba;l«j  in  Ibii  case,  which  a  too  long 
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Of  the  inufer  VL*  Anumnit  the  cither  benefits  conferred  upon  the  mercantile 
of  ahipsy  ami  Dody  by  the  new  registry  act^  4  Geo.  4.  c,  4L^  it  is  peifaaps  the 
b^Tceof  4!^  ^^^^  important,  thai  by  a  series  of  brief  and  perspicuous  diuves, 
4 1. ;  and  the  it  Jias  not  Only  afibrded  the  greatest  possible  fiicility  to  the  tratufer 
tLe  21  Ja&°.^  o^  ships,  and  shares  of  ships,  but  has,  at  the  same  time,  so  q«a* 
to  n'  "tod '  ^^  ^^  ^^  general  law,  and  particularly  the  act  of  21  Jac.  1.  c.  19., 
owaerebip)  in  ais  to  reputed. ownership,  as  to  give  to  the  transfer  and  mortgage  of 
mmtmeuA  ^  '^P'  ^  shares  of  a  ship,  a  dq^ree  of  security  never  hitherto pos- 
tnuufen.         sessed  by  them*    By  the  29th  section,  the  statute  of  4  Geo.  4. 

c.  41.,  as  we  have  shewn  in  the  Chapter  on  the  registry  acts,  I^ 
quires  all  transfers  of  ships,  or  shares,  to  be  by  bill  of  sale,,  or 
other  instrument  in  writing.  By  the  S5th  section,  no  sudi  biUof 
sale,  or  other  instrument  in  writing,  is  valid  to  pass  the  property 
of  a  ship,  or  share  of  a  ship,  until  such  bill  of  sale  shall  be  pro- 
duced to  the  registering  officer  of  the  ship's  port,  and  an  entry  d 
such  bill  of  sale  and  its  particulars,  be  made  by  such  of&cer  in  the 
book  of  reg^tries*  And  if  the  ship's  certificate  of  registry  shall 
be  produced  to  the  officers  at  the  same  time  (as  in  common  pru- 
dence it  ought  to  be^  if  the  ship  be  in  the  port  of  transfer  at  the 
time)  the  registering  officers  are  directed  to  make  an  indorsexneDt 
of  sudi  bill  of  sale  upon  the  certificate  of  repstry.    And  farther 

•  (for  the  convenience  of  future  transfers)  the  same  officers  are  di- 
rected, if  required,  to  certify  (by  indorsement  on  the  bill  of  sale) 
that  such  sale  has  been  duly  entered  and  indorsed  on  the  certi* 

'  ficate  of  registry.  By  the  3Gth  section,  such  entry  in  the  book 
of  regbters  shall  render  the  bill  of  sale  or  mortgage  valid  and  ef- 
fectual to  pass  or  bind  the  property  to  all  intents  and  purposes^ 

•  subject  only  to  the  following  limitations^  that  is  to  say,  that  when 
the  bill  of  sale  has  been  so  entered^  thirty  days  from  the  date  of 
entry  (if  the  ship  be  in  her  port),  or  thirty  days  from  the  day  of 
the  ship's  arrival  in  her  port  (if  she  shall  be  absent)  shall  be  il* 
lowed  for  the  production  of  the  certificate  of  registry,  and  for  tlie 
indorsement  upon  it  of  the  particulars  of  the  bill  of  sale.  If  the 
certificate  be  then  produced  and  indorsed,  the  transfer  is  com{dete| 
and  passes  the  property.  If  it  be  not  then  produced,  any  other 
transfer  (the  parties  to  which  shall  first  produce  the  certificate)  viD 

'  be  entitied  to  such  indorsement,  and  of  course  to  a  priority  of 
pnperty  in  the  ship  or  share.  By  the  44th  section  of  the  same 
act,  when  any  mortgage  has  been  so  duly  registered^  the  rigUi 
of  the  mortgagee  will  not  be  afiected  by  any  act  of  bankruptcy'<'( 
the  mortgagor,  although  such  mortgagor  may  h^  at  the  time  the 
reputed  owner  of  the  ship  or  share,  and  may  have  the  order  snd 
disposition  of  the  same* 


VH.  It  ifl  scarcely  neceeaary  to  observe  that  the  above  cbuuea  Of  tbe  tnmtti 
pot  u  efiectual  end  to  all  such  futnre  oa«es  as  those  above  rited ;  (a)  dTi^^!^? 
iairiuch  a  fonner  ship-owner  had  tiansferred  his  ship  as  a  security  ^"T^^^* 
ibTmonef  borrowed,  and  became  bankrupt  before  the  mortgagee  41.;  uulths 
had  Uken  oirfua/ possession  of  the  ship.   We  have  seen,  that  under  uia2l'jicl. 
mdi  drcomstBDces,  llie  courts  have  holden  that  the  assignees  of  °-  '9'  ■■  "■  (*■ 
tlKbinknipt  (the  bankrupt  being  the  reputed  owner)  were  entitied  omtMUp)  ia 
to  dw  ship,  and  that  the  mortgagees  must  relinquish  her.  ■  3y  the  J^^^T^ 
Hdi  clause  of  the  new  registry  act,  it  would  now  be  sufficient,  in  a  tmufin. 
one  (tf  this  kind,  to  enter  the  mortgage  in  the  book  of  registers, 
daiii^  the  absence  of  the   ship;  and  upon  her  return  (that  is, 
irithin  thirty  days  after)  to  have  the  indorsement  on  the  ship's; 
certificate  made  by  the  proper  officers.    He  two  cases  of  Rol^- 
Boo  f .  Macdonnell,  (b)  and  Hay  v.  Fairbum,  (c)  proceeded  on  the' 
nme  principle  ;  and  would,  at  the  present  time,  fah   under  tiie 
■  mae  remedy.     In  Rolnnson  v.  Macdonnell,  the  mortgagee  had: 
Ktnallf  R^;iittered  the  ship  before  the  bankruptcy  of  the  msrt- 
Pffa :  but  as  the  mortgagor  continued  in  the  actual  poasession  of 
the  ship,  and  exercised  all  the  acts  of  owner,  the  court  held,  that 
uder  tbe  statnte  ol  James  the  assignees  of  the  mortf|;i^r  were; 
MJtled  to  iL     The  case  of  Hay  v.  Fairbum,  (d)  appears  to  be  ttxe^ 
pcoK  case,  which  led  the  fromer  of  the  new  register  act  to  the 
iitiodnction  of  these  most  useful  clauses,  and   particularly  to  the 
43d  and  44th  clauses ;  by  which  it  is  provided  that  a  mortgagee 
AaH  not  be  deemed  an  owner  (as  to  the  skip's  debts)  and  that  Sk 
■Htgagor,  not  only  nmd  not  be  put  out  of  the  posaesnon,  use,  and 
fiqndtkin  of  the  ship,  but  shall  not  be  deemed  to  be  out  of  pos- 
atnm ;  and  that  although  the  mor^agor  should  continue,  as  . 
JKcetofbre,  in  the  use,  possession,  and  controut  of  the  ship,  the 
SI  Jbc  1.  c.  19.  s.  11.,  (the  reputed  ownerslup  clause)  shall  not 
■ttvh,  so  as  to  aSect  the  rights  of  the  mortgagee.    In  Hay  v. 
^Mdnra,  which  was  likewise  an  auigmnent  vS  a  ^p  as  a  secu- 
%lbrad^t,  Uierewas  a  positive  -  condition  that  the  as^nor 
Aodd  have  the  use  of  the  ship;  and  upon  thia  ground  ttie  court 
Ud  that  the  ship  was  in  the  order,  disposition,  and  controul  of 
Ac  ■angnor,  and  therefore,  under  the  circumstance  of  his  bank- 

(.  fi)  Mtit  V,  Oteoaia,  4  Uaule  and  cases  ihertly,  u  niMT  contracls  amj 

f  U«.fio.    Bobinion  v.  MacdoDDcIl,  be  nader  lbs  condition  of  the  old 

,'  t  Mtatt  ft  Sdw.  BS8.  and  1  Bam.  &  Uir, 

I  UlH.  Baye.  Fairbura,  SBani.&  '(»)'5  HaoleandSelir.  SB8. 

'  ^113.  KirUejv.Bodgma.lBarn.  («)  S  Bam.  and  Aid.  IM. 

i  -*  Crm.  MS.    We  have;  bowevor.  (rf)  8  Bilm.  and  Aid.  IM. 
'^*"|l>t  it  aeeeMar;  to   cite  these 
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niptcjr,  passed  to  his  asstgnees.  The  more  recoit  case  of  IQiUey 
V.  Hodgson  fftfis  withm  the  principle  of  the  cases  of  repuUi 
ownershfp,  and  was  determined  upon  the  21  Jac.  1.  e.  18.  b,  11. 
AHhougfa  it  (fifiers  in  some  particulars,  it  is  in  confoffmitjf  in 
principle  with  the  decisions  in  the  previous  cases.  All  tliese  cases, 
as  abore  said,  would  now  fall  witi>in  tibe  remedy  of  the  4Sd  uid 
44di  clauses  of  4  Geo.  4.  c»  41. 

Vin.  The  two  most  usual  ways  of  acquiring  pTopert<f  ia  ibipi 

are,  by  buS^g  the  Teasel,  or  purchaiftng  it  firom  aaotker.  A 

or  property  in  thiid  mode  is  by  capture  from  an  enemy  in  time  of  war,  die 


^rise.        ""    captor  having  a  legal  title  to  make  the  prize,  and  the  vessel  bekf 

afterwards  condemned  in  a  suitable  court.    Swdi  capture  mast 
necessarily  be  made  by  a  King's  ship,  a  private  ^essd  haviag 
letters  of   marque,  or  a  merchant  vessel  flgli^g  in  hssown 
defence.    But  in  almost  all  these  cases,  Hie  capture,  !n  praetiee, 
aknost  immefiately  resolves  itself  into  a  eale$  the  prize  bdng 
taken  into  a  suitable  port,  upon  condemnation  sold,  and  the  pre- 
oeeds  divided  amongst  the  captors.    Tins  immediate  sale  u  sa 
much  indeed  the  natural   course,  that  the  acta  of  perliflraeiit, 
by  wiiich  prises  are  permitted  to  be  registered  as  Britbh  sliipfl) 
idways  presume  their  sale.    The  purdiasers  of  captnred  veeeds, 
therefore,  may  apply  for  their  register  in  the  same  manner  aa  If 
such  vessels  were  British  built;  except  that,  in  <M?der  to  prevent 
frauds,  tiiey  must  produce  to  tiie  proper  officer  of  the  cuatoiasa 
certificate  of  condemnation  under  the  hand  and  seal  of  flie  jirfge  4 
the  court  hi  wiiich  the  ship  has  been  condemned^  together  widi  m 
oath  of  the  vessel's  identity, 
^piopertvin       jx.  As  pirates  are  robbers,  and  as  a  sale  by  them  is,  of  csma^ 
by  a  pnrchast    Only  a  salc  by  robbers,  a  tbird  party,  thoug|i  a  ikma;fiie  parcteaer} 
^'^^^  v^ntes.     eaamot  cbim  against  an  owner  upon  the  allegation  of  a  capture  if 

such  pirates,  and  a  sale  to  himself,  Sudi  a  taking  is  .net  a  cip- 
twre,  but  a  robbery  5  and  does  not  ilivest  Ihc  property  <i  •• 
owner.  But  tm  eminent  distinctbm  must  be  taken  here'^ 
respect  to  captures  made  hy  Algerines,  Tunisians,  imd  olte  ^ 
'  the  Barbary  States.  Such  states,  att  least,  brfore  the  last  trei^» 
were  considered  to  be  in  perpetual  hostility  witih-Chrifllifffi^^^ 
munities,  and  captures  made  by  them  were  deemed  to  be  c»fixxK» 
by  an  enemy.  No  case  has  arisen  since  the  treaty  made  afber  the 
late  expedition  by  Lord  Exmouth.  As  respects  the  Algerines  and 
their  dependencies,  the  only  AMcan^power  comprehended  in  & 
treaty,  a  doubt  mij^t  reasonably  arise' in  a  court  whether  csufH^st^ 
made  subsequent  to  this  treaty  were  to  be  deemed  as  acta  d 
piracy,  or  as  captures  made  by  an  enemy.    But  this  question  cai 


aeij  nne  with  Rspect  to  the  vcMels  of  Algien  and  Tunis,  But 
bcfne  dda  treaty,  nil  caf><nirm  Iff  these  ptnvers  were  deemed  saffi- 
ifcat  to  give  a  title  to  a  third  party  bein;  a  htma  fUe  pnrdiaser. 
h  fte  Hel0na,  Hedop,  («}  it  was  decided  by  Lord  StetreH,  ftat 
the  <apture  «nd  sale  of  an  En^iflh  ship,  by  a  Teasel  beltrngrng  to 
Ibe  Dey  of  Algien,  •tnk  n<A  such  a  piraticid  edzure  as  to  aftHt 
ds  coiversion. 

X.  But  in  all  cases  of  legid  captore  a  eewtence  of  oondemitttion  of  propertr 
kieccBsary  to  complete  die  title  <if  the  pnrchaser;  and  he  dnmld  *"*!"•"'' 
lecariKng^y  not  neglect  to  demand  It  aaooe  of  the  ravmiaMnts  T)f  teiiceofcaa> 
*e  riiip.     In  the  flad  Oy«i,  (J)   Ae  ffierBghett,  {c)   and  die  JjTw^'^ 
PmipenmB,  (rf)  the  vessels,  after  c^tnre,  were  restored  by  fte  Couru. 
Covrt  of  Adsunlty  to  their  original  ownen  npon  two  principles; 
1.  Thit  flodi  sentence  of  cmdemnatioa  vas  necessary  tocomplete 
a  legal  Venation  of  dre  ^ipi  md,  2.  Ilut  in  the  ease  of  those 
KMeb,  ntdi  sentence  had  been  pronomiced  by  an  instfffident 
JBrisfietJem;  namely,  by  a  consul  or  minister  of  a  belligeient 
poirer  tn  the  -country  of  a  neutrai  state.     Indeed,  the  courts  of 
dfii  (tjuntry  are  so  carefnl  not  to  Inftbige  opon  the  i^hts  -of 
vettal  nations,  that  in  the  Herstdder  (e)  a  decree,  whidi  had 
teen  pasaed  upon  a  veaael,  described  as  lying  at  Plymonth,  -was 
nteinded,  on    its    sippearins;  tliat  slie   was  in   fact  in  a  port  of 
Norway  at  the  time  of  adjudication :  the  court  refusing  to  condemn 
JIKMd  lying  in  a  neutral  port. 
XI.  Under  these  decisions,  two   important  points  seem  fully 
MUshed  with  respect  to  the  property  in  ships  acquired  by 
Ipbire,  and  purchases  under  them.     The  firat,  that  condemnation 
ilvnya  necessary;  and,  secondly,  that  such  condemnation  must 
(by  a  Bufhcicnt   court.     In   the  case  of  the  Flad  Oyen,  above  The Fiad Oytn, 
Itad,  Lord  Stowell   gave  a  decision  so  strongly  illustratiTe  of 
fit  mode  of  Admiralty  law,  and  of  the  reasons  upon  which  it 
that,  with  some  condensation,  wc  shall  here  cite  it.     He 
id,  that  it  has  been  deemed  peculiar  to  the  law  of  England 
Kqtdre  a  sentence  of  condemnation,  as  necesaarj-  to  transfer 
•  property  of  prize,  whilst  with  other  nations  the  simple  act  of 
Kping  possession  of  such  prize  for  twenty-four  hours,  and  bring- 
(  her  xnfra  prcEsidia,  was  a  sufficient  conversion.     But  this 
is  not  correct,  the  more  general  practice  amongst  Euro- 
Oa  nations  being,  to  require  a  sentence  of  condemnation;  and 

'(•)tIlob.3.  (d)  Abbolt.  15.  , 

(>)lRob.l35.  (e)l  Rob.  IIB. 

{')3HDb.»6. 
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tenoe  of  oon- 
demnation  in 
the  AdminJty 
CbarU. 


The  Sljboom* 


The  Nostra 
Signora. 


Henrickaad 
Maria. 


IB  the  caaes  of  sale  by  the  capton  to  deliver  aver  such  sentence  oC 
condemnation  aa  one  of  the  tiiles  of  the  ahip.  And  this  ia  the  Imt 
of  England ;  but  it  ia  not  auflBicient  that  there  ahooldbe  a  Bentence 
of  condemnation ;  it  mnat  likewise  be  by  a  8n£5.cient  jurisdicdonr 
It  ia  entirely  contrary  to  the  uaage  and  practice  of  natious,  that 
audi  aentence  ahould  proceed  from  a  tribunal  not  existmg  m  tbe 
belligerent  country.  A  court  of  auch  jurisdiction  can  only  exist 
within  aome  part  of  the  belligerent  country  itaelf. 

XIL  In  the  Chriatopher^  Slyboom  (a)  it  wae  decided  by  die 
flame  eminent  judge^  that  a  aentence  of  condemnation,  passed  in 
the  country  of  the  enemy  upon  a  British  prize  ship,  Ipng  in  the 
port  of  an  ally  of  the  enemy,  was  valid.    Tlis  ia  manifest;  suck 
ally  being,  of  course,  a  member  of  the  belligerent  power.   And 
where  vessels  have  been  legally  condemned,  that  is  to  say,  con- 
denmed  by  a  sufficient  tribunal,  and  transferred  to  neatnl  pur- 
chasers, the  legality  of  such  conveyance,  whether  aa  respects  ves- 
sels formerly  enemy's  property,  or  of  our  own  country,  cannot  be 
disputed  here.    In  the  Nostra  Signora  de  los  Angeloi^(ft)  the 
circumstances  were  of  great  nicety,  the  point  of  a  previous  in- 
sufficient condenmation  being  implicated  in  the  question  of  a 
second  seizure  by  the  king.    This  vessel  had  been  taken  by  a 
French  privateer,  earned  into  a  Spanish  port,  and  sold  to  a  Spa- 
niard, prior  to  the  war  between  England  and  Spain.    Being  s^ed 
in  the  port  of  London  on  the  breaking  out  pf  Spanish  hostilitiesi 
and  proceedings  commenced  in  the  Instance  court  oa  the  part  of 
the  former  owner  against  the  ship,  as  not  having  been  legally  con-^ 
verted  by  a  condenanation  to  the  French  captor,  she  was  dec^ 
to  be  restored  to  the  former  owner;  the  crown,  standing  in  the 
place  of  the  Spanish  purchaser,  not  being  able  to  shew  that  asj 
•legal  sentence  of  condenmation  and  sale  had  taken  place.    Bat, 
^though  the  Admiralty  Courts  have  always  maintained  the  piinc^ 
that  a  ahip,^  lying  in  a  neutral  port,  shall  not  be  condemned,  by 
any  agent  or  jurisdiction  whatever  acting  in  such  neutral  port  or 
.copntry,  and  have  generally  extended  the  rule  so  far  as  not  eves 
to. admit  the  condemnation  of  a  prize  in  a  neutral  port  by  the 
.nearest  tribunal  in  a   belligerent  country,  it  was  nevert^ietf 
decided  by  Lord  Stowell,  in  the  Henrick  and   Maria,  (c)  that 
there  might  exist  a  state  of  circumstances  under  yrhich  a  oon- 
:demnation  in  the  court  of  the  enemy  of  a  priase  ship,  lying,  ia  ' 
neutral  port,  might  be  sufficient  to  warrant  a  sale  to  a  neutral 
merchant,  on   the  principles  of  reciprocity,  arising  out  of  the 


(a)  9  Rob.  aoo. 


(a)  3  Rob.  as7. 


(c)  4  Rob,  45, 


modem  practice  of  our  own  pnze  courta,  which '  exercise  a  power  .  '  ^j^iJ^j 
of  adjudication  over  vessels  of  the  enemy  carried  into  forei^  nnderaien- 
oeutral  porta.     Lord  Stowell,  in  this  case,  SEud,  that  the  court  deo^Btt^in 
was  bouo^,   againat  the   true  prindple,  by  the  practice  which  the  AOtnir^lty 
it  bsB  not  (mly  admitted,  but  applied ;  for  liiat  in  the  conduct  of 
war  yoK  must  hold  that  to  be  lawful  to  your  enemy  which  you 
pncUee  yourself.     But  that  the  true  and  better  principle  was, 
tlutt  the  belligerent  should  have,  at  the  time,  a  safe  and  certain 
poasesaion  of  the  prize,  and,  therefore,  that  it  should  nut  be  con- 
demned whilst  lying  in  a  neutral  port,  (a)     In  conformity  with  the  . 
principle  of  these  decisions  in  the  Admiralty,  the  courts  of  common 
-hvhavf  almoat  invariably  regulated  their  practice,  holding  that 
if  the  prize  courts  condemn  captured  vessels,  the  sentence,  whilst 
amppmled  from,  is  conclusive  in  the  common  law  courts,  and  to 
all  the  world,  (i)     The  common  law  courts,  indeed,  cannot  enter-  ' 
tun  jurisdiction  of  the  question  whether  prize  or  no  prize,  or  by 
^m  taken.     So,  likewise,  if  it  can  be  discerned  on  the  face  of 
tbe  senU^ce  of  a  foreign  court  of  prize,  that  such  court  has  con- 
demned a  ship  on  any  sufficient  ground,  the  sentence  is  con- 
cknTe  evidence  in  the  courts  here  of  the  facts  of  such'  grouad  of 
jCMtlemnation.  (c)     But  t!ie  kuiiil'  iliatinctiuii  is  ti>  be  tiiUcn  in  this 

Oae,  as  in  the  ease  of  our  own  superior  courta  reviewing  the  judg- 
|iMits  of  subordinate  tribiiiiitls.  Such  superior  courts  will  not 
Jlftet  agiun  into  facta  already  decided  by  a  sufficient  jurisdictiop. 
|Bat  if  it  appear  upon  tlie  very  face  of  tlic  case,  that  such  judg- 

nat  has  been  manifestly  given,  eitlier  against  the  evidence  of 
■inch  fecta,  or  to  a  greater  extent  tbaci  is  warrauted  by  the  facts ; 
-if  there  be  a  manifest  error  of  judgment,  or  excess  of  juriadic- 
.•»»;  in  all  such  cases  our  own  courta  will  wholly  disregard  the 

derision  of  the  foreign  tribimal.  It  will  only  not  re-try  the  same 
cfccta,  (d)  But  in  all  these  cases  the  mere  production  of  the  foreign 
.Kntence  of  condemnation  is  a  prima  facie  and  presumptive  evi- 

fcice  that  its  judgment  is  just,  and  therein  conclusive  upon  our 

two  courts.  But  in  the  case  of  Bernardi  v.  Motteux,  (e)  where 
.•ken  was  some  ambiguity  in  the  sentence,  so  that  the   precise 

{■)Sm  likewise  S  Rub.   !85 ;   the      Odd;  r.  Biivil,  S  Easl.  473.  Havelock. 


COBKL 

(t)  Duckworth  o.  Tucker,  2  Taunt. 
Tiud  Park  nn  Insurance,  490. 
"  <e)Boltim  o.  Gladstone,   2  Taunt. 
.«. 

('iPolUrd  V.  Bell,    S  T.  B.  444. 
^"«E  ».  Claggelt,  3  B.  and  P.  S15. 


RorkwiHid,  8T.H.263. 

(e)  9  Dou^l.  574.  3  B.  and  P.  SIS. ; 
and  Phillips  on  Evidence,  369.  Thn 
reader  will,  of  course,  consult  this 
most  able  and  perspicuous  writer  on 
all  questions  of  efidence. 
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Of  propertr  ground  of  tli«  determinatkm  co^  nol  be  eoHecM,  4ke  Covit  of 
unaeri! len-  KiDg'fl  Betich  eonfildered  tlleiiiselyes  at  Kberty  to  exmke nietler 
Stonioio^""  the  ground  on  which  Oie  oentenee  proeeeded^  but  nUnh  "fm  wt 
tbe  Admlraliy  Stated,  actualy  ftdsiBed  the  wfkrranty  oontaiiied  fad  the  policy  d 
^^^^  insuraDce  which  was  then  before  the  eoait,  and  on  wUeh  m 

action  was  brought.    Hence,  It  follows,  that  it  deea  Mot  He  on  Ik 
party,  who  produces  the  sentence,  to  shew  that  it  has  proeeeM 
on  the  ground  of  enemy's  property :  but  it  Is  incumbeot  on  tk 
party  who  objects  to  the  sentence,  to  make  out  thtft  it  has  pro- 
ceeded on  some  other  ground.    But  where  the  sentence  profenes 
to  be  made  on  potfioutor  grouMbf  which  are  act  fcrdi  ia  tk 
sentence,  but  wUcSi  manlfestiiy  appear  not  to  warrant  the  enir 
demnation,  tfie  sentence  wiH  not  be  conchisfve  as  to  such  &elB.  («) 
So  much  property  has  been  derived  to  Britirii  merehsBts  bm 
captures;  and,  (diough  happQy  the  country  is  at  present  eaje]% 
«  state  of  peace,)  so  many  causes  of  ftiture  war  are  inhereiH  ialfe 
very  greatness  of  our  empire  and  its  commerce,  that  flie  cesi- 
merdal  law  of  war  is  scarcely  of  less  importance  to  the  merdnat 
than  the  system  of  the  same  law  during  a  period  of  peace.    Cap- 
ture being  one  of  the  legitimate  modes  of  acquiring  propeityh 
merchant  ships,  it  was  manifestly  expedient  to  detail  and  exaniDe 
iSie  leading  cases  upon  this  head. 
OfthetiUiito        XIII.  Three  modes  of  title  to  this  species  of  property  bare 
mreluirthe'   been  above  examined,  namely,  building,  purchase,  and  csptat* 
riSitiaiidiu-    ^  compliance  with  the  forms  of  the  registry  acts  in  all  of  ^nw 
mortgagee.       ^s  presiuned,  without  which  no  title  can  exist  to  Britidi  sUps: 

there  remains  a  fourth,  no  less  frequent,  and  equally  impoitaat 
With  the  above,  viz.  title  by  mortgage,  of  which  we  have  be- 
fore spoken  incidentally.    Before  the  new  registry  act,  (4  Geo. 
4.  c.  41.)  tiiere  existed  some   degree  of   insecurity,  and  M 
more  of  practical  inconvenience,  in  this  species  of  title,    l^fxt 
existed  likewise  great  doubt,  whether  In  some  cases,  and  pa^ 
ticulaily  where  the  mortgagee  received  the  fveight  and  eamii^ 
of  the  vessel,  he  was  not  responsible  for  the  seamens'  wages,  and 
even  for  the  repairs  during  the  voyage.    It  is  tnte,  that  theieis 
no  effectual  difference  between  the  mortgagee  of  a  ship  out  of 
possession,  and  the  mortgagee  of  house  or  lan^  in  the  same 
dncumstance ;  and  the  courts  of  law  had  decided  all  such  cases 
iipon  this  principle.    But  the  new  registry  act,  as  we  have  pie- 
vioiisly  shewn^  has  pui  at  seet  all  such  future  canes  by  a  positive 
enactment,  that  the  tnoftgagoe  shall  not  be  regarded  as  the  awnar, 
and  that  fhe  tnoffgnger  ph&ll  not  be  dkemed  4o  ie  Mit  9ff<^'' 

(«)  Calvert  v,  Bovil»  7  T.  R.  5SS. 


«MOH.  (o)     Inw  act  indeed  has  coaferred  thiee  great  and  njwn  ^i    w„oJ? 
bmtfte  npoa  the  mortgagees  of  ehipi  and  ahaies  of  ships.    1 .  The  gtm,  um  the 
aw  jatt  vientioDed,   that   the  mor1^!;agee  shall  not  be  deemed  "i^^  of  tjj^* 
vmer  by  icasoo  of  the  register  of  his  mortgage ;  and,  by  necessary  mortgagee, 
ronwqoenrp,  shall  not  be  snaweiable  fat  repairs,  stores,  seamens' 
&«,    2,  That  the  mort^gagor  may  i«roi|in  ia  the  use  and 
of  the  sbipf  without  adjecting  the  rigbte  of  the  mort- 
age* to  tfae  opersticD  of  the  statute  of  21  Jac.  1.  c.  19.  a.  II,,  iq 
ths  fiKiit  of  the  bankruptcy  of  the  mortga^r,    3,  That  the  wnt- 
pge  msy  bo  registered  as  jrach ;  and  of  connie  that  the  tUJC)  ao4 
fte  esteat  of  it,  may  be  expressed  in  a  public  record*  and  an 
■nqnwtioaaMe  certificate  gnmted  upon  such  reqord. 

%IV.  It  ia  BC«rcely  necessary  to  add,  tbst  the  above  poaitirs 
provinme  «f  the  new  re^ater  act,  preclude  in  future  the  possi' 
bUity  of  such  caws  as  Westerdell  v.  Dale,  Jackson  v,  VeroQii, 
TwBg  «,  JSnoder,  Trewhella  v.  Rowe,  and  Mac  Irer  and  Hump 
W^ji)  aU  of  which  turned  upon  the  same  point,  whether  the 
nofligagw  of  a  sh^,  not  actually  in  poweHsion>  (but  in  some  of 
(he  CiHea  leaping  aU  tiie  ship's  earnings)  was  sai  responsible 
bi  lefttirq,  wages,  stores,  &c,  AJl  ca«et  of  thif  kind  will  here- 
after fall  under  the  positive  enactmmt  of  4  Geo.  4.  c.  41.  a.  43. 
tiwt  is,  tbat  mortgqgfee  shall  not  be  deemed  tg  be  owners,  exe^ 
M  w  to  M  is  qecKBsary  to  coaipel  the  sale  of  the  ship,  if  the 
mney  fpr  w^<^  the  mortgage  or  assigiuneot.  be  mAde,  be  not 
Jvlypaid  accordiug  to  the  conditttwi of  tiie  sacurity. 

XV.  In  tiie  «a«e  of  charteved  vessels  taken  up  by  charter- 
imrtp,  or  other  ipstrament,  attd  ladea  by  the  freighter  with 
Ms  0W9  go0da,  or  with  ^oods  beioi^ing  to  different  persons,  the 
il|i4<red  owner  ia  not  respos^ble  to  such  persons,  but  the  <:bar- 
tenr  U  to  be  eonsidered  as  owner  of  the  ship  mth  respect  to 
Ibem,  It  anint  be  confessed,  however,  that  wme  ambiguity 
arisen  from  the  cases  on  this  subject.  In  Parish  v.  Crawford,  PariBh*. 
bsfore  iMtd  Chief  Justice  Lee,  (c)  where  the  defend^t,  the  owner  ^"*"''"•'• 
of  &  ship,  had  chartered  her  tu  one  Fletcher  for  a  voyage  for  a 
ifiecific  sum;  but  the  freight  of  paesengere  was  reserved  to  the 
defendant,  who  likeirise  appointed  the  niiiBter,  wid  covenanted 
*ith  Fletcher  for  the  condition  of  the  ship,  and  the  behaviour 
of  the  matder ;  he  was,  notwithstanding,  h^ld  liable  to  the  owner 

(■)  4  Geo.  4.  c.  41.  s.  48  and  44.  ported  in  Abbott,  S«.     But  this  sub- 

(*)}T.  R.306.  1  Hen.  Black.  114.     ject  will  be  rnoro  full;  discuned  in 
SKuLlo.  lIEast.405.  16Easl.t69.     the  chapter  on  FreigbL 
H  I  Sta-.   iSSli    iwra  liiUj   re-  \ 
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How  far  an       of  goods,  taken  on  board  by  the  charterer,  who  received  the  freiriiL 

OWDCf  COB™  V?  ^  0  #  o     / 

tinuei  liable  but  did  not  deliver  the  goodB.  In  a  iubfleqnent  case  (a)  the  de- 
tero  hS'V^  ciaion  of  Lord  Kenyon  was  different.  It  was  an  action  brought 
to  another.  against  the  defendants,  as  owners  of  the  Sea  Flower,  for  a  Iobb  of 
James o.  Jones,  some  goods  on  a  voyage  from  Faro  to  London.    One  Thomas,  the 

master  of  the  ship,  had  in  his  own  name  as  master,  and  Bi4he 
absence  of  the  owners,  chartered  the  ship  to  Reed  and  P^ukinaon, 
on  her  voyage  from  Fahnouth  to  Faro,  and  back  to  Londcn;  and 
Reed  and  Parkinson  engaged  by  the  charter-party  to  provide  a 
fidl  lading  from  Faro,  and  to  pay  a  stipidated  price  per  ton.   The 
goods  were  shipped  at  Faro,  by  the  consent  of  the  agent  of  Reed 
and  Parkinson  at  that  place ;  and  Thomas,  the  master,  signed  a 
bill  of  lading,  engaging  to  deliver  them  to  the  plaintiff  he  payiag 
freight  per  charter-party.    These  &cts  appearing  at  the  trial  of 
the  cause  before  Lord  Kenyon,  his  Lordship  was  of  opinion  thai 
Reed  and  Parkinson  were,  with  respect  to  the  plaintiff,  owaoa  of 
the  ship  pro  hdc  vice;  that  the  defendants,  Jones  andOthen^ 
were  not  responsible  to  him;  and,  consequently,  that  the  phmtaff 
could  not  maintain  his.  action.     So,  likewise,  in  the  case  of 
Mackeniievw     Mackenzie  t;.  Rowe  and  Others,  ib)    This  was  an  action  for  the 

Raw* 

non-delivery  of  fifty  casks  of  oats,  shipped  on  board  the  Trafalgar, 
to  be  carried  from  London  to  Surinam.  The  facts  relied  upon 
by  the  pi  witiff  were,  that  the  defendants  were  registered  owaen 
of  the  ship  in  question ;  that  the  oats  had  been  put  on  board  in 
the  port  of  London,  for  the  purpose  of  being  carried  to  Surinam, 
to  which  place  she  was  then  bound ;  and  that  afterwards,  the  ship 
not  being  able  to  make  Demarara,  the  captain  improperly  sold  the 
oats.  Tliere  was,  however,  no  evidence  that  the  oats  had  beea 
received  on  board  the  ship  by  any  person  appointed  iy  the  de* 
fendants;  and  it  was  proved  that  they -had  chartered  her  for  tlus 
voyage  to  Surinam  to  a  person  of  the  name  of  De  Beur,  who  \a^ 
put  her  up  as  a  general  ship.  Lord  £llenborough  held,  that  the 
registered  owners  of  the  ship  were  not,  under  these  circumstaaoes, 
liable  for  the  non-delivery  of  the  oats,  and  directed  a  nooaoit 
The  same  principle  was  adopted  by  the  Court  of  King's  Bench  in 
FraiarvJIaiBh.  the  subsequent  case  of  Frazer  v.  Marsh,  (c)    The  case  was  tUa:— 

The  defendant  became  the  purchaser  of  a  ship  under  a  sale  by  the 
sheriff,  in  October,  1806 ;  and  an  assignment  of  it  to  the  defendant 
was  prepared  in  the  same  month:  but  the  sheriff  would  not  exe- 
cute it  till  the  whole  of  the  purchase  money  was  paid,  which  waa 

{a)  James  o.  Jones  and  Others,  S         (»)  S  Camp.  48S. 
Esp.  87.  and  Abbott,  34.  (r).Frazer  r.  Manh,  IS  last  M. 


not  till  1810.  He  defendaat,  however,  was  put  into  poaseadon  -^"^  ^  ■" 
of  the  ship  iminediateljr  after  the  sale,  and  got  her  registered  in  tiam*  lUble 
htiown  Dame.  Afterwards,  by  a  charter-party,  he  let  the  "1"?  JJ^hu'^-^Id 
for  a  given  namber  of  voj/aga,  taut  at  a  certain  rent,  to  one  to  uiotb«r. 
Walker,  wbo  was  then  the  captcun,  and  who  afterwards  ordered 
■tores  for  the  use  of  the  ship,  ^hich  were  supplied  by  the  phuntiff. 
Fw  the  value  of  these  stores  Uhb  action  was  brought  agtunst  the 
defendant,  as  registered  owner.  But  Lord  Ellenborough,  C.  J., 
bdore  whom  the  cause  was  tried,  at  Guildhall,  nonsuited  the 
pbiotiff  being  of  opinion,  that  during  the  existence  of  the  lease 
the  relation  of  master  and  owner  ceased  to  subsist  between 
Walker  and  the  defendant,  and  that  the  stores  must  be  taken  to 
be  oidered  on  Walker's  own  account.  The  pliuntiff's  counsel 
^iplied  to  set  aside  the  nonsuit:  but  the  whole  court  concurred  in 
tfae  decision  of  the  learned  judge  at  nisi  prius.  "  The  register 
acta  (said  Lord  Ellenborough,)  were  passed  diverso  intuitu :  but 
to  say  that  the  registered  owner,  who  divests  himself,  by  the 
charter-party,  of  all  coiitroul  ;iml  posstsMkiii  of  the  vcsad  for  the 
time  being,  in  favour  of  another,  who  has  all  tlie  use  aiid  benefit 
of  it,  is  still  liable  for  stores  furnished  to  the  vessel  by  the  order 
of  the  captain  durinjf  the  time,  would  be  pushing  the  effect  of 
those  acts  much  too  far.  The  (luestion  is,  whether  the  captain  in 
this  instance,  who  ordered  the  stores,  were  or  were  not  the  servant 
of  the  defend.int,  who  is  sued  as  owner.  And  as  they  did  not 
stand  at  the  time  iu  the  relation  of  owner  and  master  to  each 
other,  the  captain  was  not  the  defendant's  servant ;  and,  there- 
fore, the  latter  is  not  liable  for  his  act." 

XVI.  When  repairs  are  done  to  a  Hhip,  without  express  orders  Of  the  lability 
from  the  owners,  (the  master  who  niiinages  the  ship  superintend-  terea  owners 
ng  the  repairs,)  it  is  of  course  customary  for  the  tradesmen  to  ^"'  "P^"'  *■=■ 
diarge  the  owners,  whose  names  are  on  the  registry ;  and  they 
•rein  moat  cases  responsible  by  law.     But  ([uestions  have  sonic- 
times  arisen  as  to  whom  the  credit  has  been  given  ;  and  cases  have 
•ccurred,  where  it  has  not  been  deemed  suiiicient  to  charge  a 
party,  although  his  name  stands  on  the  ship's  registry. 

It  b  a  rule,  indeed,  that  the  register  and  certificate  of  registry 
■hill  be  conclusive  evidence  of  want  of  title  in  those  not  named 
tberrin;  but  we  have  before  shewn  («)  that  the  insertion  of  the 
nime  of  a.  person  upon  a  registry  is  not  sufficient  of  itself  to 
land  him  to  contribute  to  the  dehtii  of  the  ships.  In  the  case  of  a 
owrtgagee,  it  was  holdcn,  before  the  express  enactment  in  the 

(u)  Scu  Clia|>l(T  on  Ibc  Hu^iatry  AtU. 
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Of^elUbmty  4  Geo.  4.  c.  41.  s.  44.  that  he  was  not  liable  Trfaen  otit  dpcsMh 
teredo^n  slon :  but  many  eages  occurred,  independent  of  a  mortgage,  'm 
for  repain,  &c.  ^hfch  tt  has  bectt  sought  to  charge  a  party  with  the  dcibtft  d  fl« 

fihip,  npon  the  sole  ground  of  his  name  being  on  the  legbtef. 
Hitlfl,  for  example,  in  Tinkler  v.  Walpole,  (a)  and  Mac  I  ver  v.  Bhm- 
ble,  before  cited,  in  which  the  courts  decided,  that  the  bsettiotk 
of  the  defendants'  named  on  the  ship's  registry  was  not  per  it 
sufficietat  to  make  them  liable  for  debts  contracted  On  account  of 
the  ship.    All  these  cases  proceed  upon  the  same  principle ;— fint, 
ihat  it  is  a  question  of  fact  to  whom  credit  is  g^ven;  dnd,  se- 
condly, that  the  owner,  or  part-owner  of  a  ship,  like  the  otwicr  rf 
a  house  or  land,  may  have  so  completely  divested  himsdf  of  tbe 
actual  possession  of  the  property,  by  having  let  it  out  to  a  ditf- 
tefer,  ot  other  lessee,  that  the  mere  circumstance  of  his  behg 
ownet,  and  being  recorded  as  such  by  his  own  act  (fat  stich  ia  the 
legal  effect  of  a  complete  registry,)  is  as  insufficient  to  6x  him  vidi 
necessary  repairs,  stores,  &c.  contributed  to  the  ptoperty  in  flic 
pne  case,  as  in  the  other.    But  where  such  o^vner,  or  part  owner, 
not  only  continues  his  name  on  the  register,  but  has  a  beneficial 
interest  in  the  vessel,  and  in  the  repairs  done  to  her,  and  the 
stores  {forded  to  her  at  the  time,  (though  professing  to  Iatc 
parted  with  all  his  property  by  a  bill  of  sale,}  he  is  answerable  to 
the  tradesmen  who  furnish  necessanes  to  the  ship.    Thud  in  the 
LanSSL^MS    ^'"^  ^^  Dowson  v. Longster  and  Leeke.  (6)     In  this  cafie  an actioa 

was  brought  upon  a  bill  of  exchange,  for  884/.  accepted,  by  one 
liongster.    Longster  suffered  judgment  to  go  by  default:  but  the 
other  defendant,  Leeke,  pleaded  that  he  was  not  liable.   1%^ 
plaintiffs  were  shipwrights  residing  at  Limehotiae.     Both  the 
'  defendants  had  been  the  owners  of  a  ship  called  the  Hanger,  and 
Longster  was  the  Water-side  manager.     In   1813  the  plaintift 
repaired  the  vessel ;  and  drew  a  bill  upon  Longster,  the  acting 
partner,  for  the  repairs.    This  bill  was  paid  i  and  the  ve^  in 
June  I81d,  was  again  put  into  the  plaintiff's  docks^  wtere  she 
underwent  repairs  amounting  to  847/.  11^.  9c/.;  for  ^hich,  and  for 
repairs  amounting  to  36/.  8s.  (done  in  1820)  the  present  biQ  of 
exchange  was  accepted  by  Longster.    This  bill  was  dishonottred; 
notice  was  given  to  Leeke,  who  said  that  he  was  not  liable,  as  be  had 
parted  With  his  interest  in  the  vessel  to  Longster  in  Dec.  1818. 
It  appeared,  however,  that  Leeke's  name  remained  on  the  register 

(a)|t'iDkIer  v.  Walpole,   14.  East     gistry  Acts,  cipittf. 
«S6.  MHte^  Mac  Iver  v."  Uumble,  16         (»)  MS.  tried  at  Guildhall,  April* 
East.  1G9.    See  ciMpter  <m  the  Re-      18Sd,  Abbott,  L.  C.  J. 


of  the  vessel  until  June  IS^,  which  drcunstaoce,  i±  was  coo-  Dnwson  c 
teoJed,  reodeied  him  liable  to  the  present  d«numd.  The  consiiler-'  "^  ' 
•tiea  of  the  tnU  of  exchange,  which  was  for  repairs,  the  presenta- 
tion and  non-payment  of  the  bill,  the  notice  to  I^eeke  of  the  noa- 
ftyjauA,  md  his  declaration,  that  he  kept  his  name  on  tht  regis- 
ter 9^  .the  vessel  as  a  collateral  security  for  three  bills  of  et- 
iiastge  sccqitod  by  Longster  for  his  fLeeke's)  moiety  of  t^e 
ship,  were  proved.  One  of  the  three  bills  did  not  fall  due  until 
Deconber  1819.  It  was  contended  for  the  defendant^  that  as 
be  had  aold  his  beneficial  interest  in  the  vessel  in  December  1818^ 
thr  plaintifiit  could  only  look  to  Longster  for  the  repairs ',  and 
•■  a  psoof  of  the  plaintiffs'  not  considering  Leeke  li^le,  and  of 
thdr  knowledge  of  the  sale,  the  bill  for  the  repairs  was  in  the 
amie  of  **  Longster,  owner  of  the  ship  Ranger."  The  agree- 
tmnt  entered  into  between  the  defendmits,  in  December  1818^ 
was  proved :  but  it  was  not  an  actual  deed  of  sale.  By  the 
agnement,  Leeke  was  boond  to  convey  all  his  interest  in  the  vea- 
■el  to  i«Bgster,  upon  payment  of  the  tbcee  bUls  of  exchan^ 
drawn  by  him  vn  Longater.  Abbott,  L.  C.  J.  said,  that  in  point 
o(  law,  the  transfer  of  Leeke's  moiety  of  the  ship  was  not  com- 
pleted until  Juae  I@30;  and  that  be  had  a  beneficial  interest  until 
the  payment  of  the  tliree  bilJfj  of  exchange.  That  his  niuiie  waa 
coatuiucd  OD  the  Kgistry  to  pri^flervt^  thitt  interest ;  ujid  that  uf 
coirse,  under  tlic  circuuistaiices  of  the  case,  he  became  liable  to 
tbc  plaintiffk  £or  necessary  repairti. 

XVII.  We  uuw  come  to  the  more  particular  consideration  of  rart-owoLTs. 
pan  ownership,  a  rcJiition  of  »liippijig  which  bringH  it,  though  u 
persDjial  chattel,  a  ^;ood  dciit  wiliiin  tlie  analogy  of  a  joint- tenancy, 
ud  tenancy  la  common  in  real  pfopecty.     It  will  be  immediately 
KM,  indeed,  notwithf^taudliig  an  authority  hereafter  to  be  men-  Not  jolni-ie- 
tiooed,  that  part  owners  of  a  vessel  are  not  joint  teJiante,  but,  in  n»niBm  coqi- 
all  eaies,  tenants  in  coiumon,     Tlie  distinction  of  these  two  modes  """^ 
d[  tenure  is  suhatantially  in  the  circumstance,  that  joint  tenautti 
"3SZ  not  snlv  an  miity  of  title,  but  an  unity  of  Lnlereat,  iui  unity 
*•(  liiuf,  and  uuity  of  pof scBsion.    They  have  a  concurrent  right  to 
tif  whole;  they  liave  the  same  right  in  the  smallest  particle  or 
^Tiuoii  of  the  whole  as  in  the  whole  itaclf ;  that  xa  to  say,  joint 
icouitjt  iuLvc  nothing  bcvcrul  and  distinct.     But  tenants  in  com- 
wd,  on  the  other  biuid,  liuvc  a  right  to  some  certain  and  distinct 
iKFrtion;    only  tliat  such  part  is  not  yet  marked  out  and  asccr- 
tamed,  but  all  occupy  promiscuously.     This  latter  b  always  the 
''latini^p  of  part  owners  in  a  ship.     E^ch  has  a  proportion  of 
the  vessel  according  -to  hu  tjuota  of  the  capital  concerned,  or  of 
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Part-ownen.     the  idiole  purchase.    But  from  the  nature  of  the  thing  auch  por<^ 

tton  cannot  be  marked  out  in  re;  and,  therefore,  like  the  profit  of 
the  owners  of  a  water  mill,  of  a  fishery,  &c.  must  be  assigned  in 
the  proportion  of  the  ship's  earnings. 

XVIII.  We  have  said  that  part  owners  in  ships  are  not  jmnt 
tenants,  but  tenants  in  common,  a  distinction  from  which  many 
important  properties  arise.  In  the  first  place,  there  is  no  jb 
accrescendiy  or  right  of  survivorship,  a  quality,  which  beiifg  ap- 
pended to  a  possession  per  my  etper  totity  at  common  law,  always 
accompanies  joint-tenancy.  In  the  second  place,  part-owaen 
have  no  specific  lien  upon  the  common  property  in  respect  to 

Doddington  v.   advances  and  balances.    In  Doddipgton  v,  Hallett,  (a)  an  eariy 
^'*'^  case  decided  by  Lord  Hardwicke,  it  was  holden  that  part-owners 

of  a  ship  had  a  specific  lien  on  the  shares  of  each  other  for  the 
balances  due  to  them.  The  case  was  this . — It  appeared  that  the 
pluntifl^  had  covenanted  with  one  T.  Hall,  who  died  intestate,  to 
take  certain  shares  subscribed  for  by  them,  and  which  amounted 
together  to  eleven  sixteenths  of  a  ship,  to  be  built  and  fitted  out 
under  his  directions,  for  the  service  of  the  East  India  Company; 
that  the  ship  was  accordingly  built  and  equipped,  and  was  then 
at  sea,  and  the  builder  had  executed  a  general  bill  of  sale  of  the 
whole  to  him,  and  he  had  not  executed  any  bill  of  sale  to  them 
for  their  respective  shares.  The  defendant,  by  his  answer,  ad- 
mitted that  he  was  a  trustee  for  the  plaintiff  as  to  the  eleven  sur- 
teenths,  but  submitted  that  they  were  not  liable  to  the  tradesmen, 
because  the  debts  were  contracted  by  the  intestate ;  and  further 
insisted,  that  they  had  no  specific  lien  on  the  shares,  which  not 
being  subscribed  for,  belonged  .to  him.  TTie  Lord  Chancellor 
decreed  a  reference  to  the  master  to  take  the  accounts,  and  directed 
allowance  to  be  made  to  the  plaintiffs  for  all  such  sums  as  they 
had  paid,  or  were  liable  to  pay  to  the  tradesmen  or  workmen  for 
building,  equipping,  or  victualling  the  ship,  or  for  seamen's  wages ; 
and  declared  that  if  any  balance  should  appear  due  to  them,  they 
had  a  specif  lien  on  the  remaining  shares  far  such  hcdance;  and 
those  shares  were  to  be  sold  before  the  master,  and  the  money 
applied  in  the  first  place  to  the  discharge  of  such  balance.  The 
case  of  Doddington  v.  Hallet  is,  however,  a  single  case,  never 
acted  upon ;  and  has  been  expressly  over-ruled  by  a  very  modem 

Es  parte  decision  of  Lord  Eldon,  in  ex  parte  Young,  (A)     The  petitioners 

were  part-owners  of  a  ship,  called  the  GrenviDe  Bay,  with  other 

(tf)  I  Vcsey,  497 ;   and  #ce  Abbot,         (*)  Vesaj  and    Beames*   Reports, 
99.  Vol.  II.  p.  «4«. 


pencHU ;  two  of  whom,  William  Lufllungton,  senior  and  junior,  part-owncn.  - 
became  bankrupts  on  the  6th  of  January  1812.     The  bankrupts 
me^BO  the  Bumaging  owners;  and  in  that  character  were  in- 
dited to  the  petitioners  and  the  other  owners  287/.  on  balance  of 
leeoonts  for  the  &«ight  and  earoinge  of  the  ship,  after  taking  Credit 
for  the  outfit,  amounting  to  2234/. ;  which  sum  the  bankrupts  had 
not  pud;  and  after  the  bankruptcy  the  other  owners  were  obliged 
to  pny  it.    The  assignees  sold  the  share  of  the  bankrupts  for  7^i- 
IV  petition  prayed  on  application  of  the  proceeds  of  the  share  of 
tfae  binkmpts  in  the  ship,  freight,  &c.  towards  satisfoction  of  the  Fut-owDei* 
tarns  so  dtie  to  the  petitioners  and  the  other  owners.    The  Lord  lieTon  theiUp 
Cbmcellor  observed,  "  The  difficulty  in  this  case  arises  upon  the  de-  "'""^'^'^■^ 
cimoDof  Doddington  v.  Hallet,  by  Lord  Hardwicke ;  which  is  directly  tbem  for  the 
in  point.    That  case  is  questfoned  by  Mr.  Abbott,  (o)  who  doubts  JTte^^' 
vlnt  would  be  done  with  it  at  this  day ;  and  I  adopt  the  doubt.  ■i<»  Vi  Am 
Tie  case,  which  is  given  by  Mr.  Abbott,  &om  the  register's  book,  p«rt-«wDan  mi 
ii  a  dear  decision  by  Lord  Hardwicke,  that  part-owners  of  a  ship,  ^""•"to'*''* 
beiag  tenants  in  common,  and  not  joint-tenants,  have  a  right,  not- 
nthstaoding,  to  consider  that  as  a  chattel,  used  in  partnership, 
sad  liable,  as  partnership  effects,  to  pay  all  debts  whatever,  to 
idnch  any  of  Hbern  are  liable  on  account  of  the  ship.     His  opinion 
wat  the  length,  that  the  tenant  in  common  had  a  rij^t  to  a  sale, 
Tben  is  great  difficulty  upon  that  case ;  and  the  inclination  of  my 
jn^iiient  is  gainst  it :  but  it  would  be  a  very  strong  act  for  me, 
bjr  an  order  in  bankruptcy,  from  which  there  is  no  appeal,  to 
nvene  a  decree  made  by  Lord  Hardwicke  in  a  cause.     From  a 
msmscript  note,  I  know  it  was  his  most  tolemn  and  deliberate 
t>[mion,  after  great  consideration,  that  the  contrary  could  not  be 
naintained;  and  there  is  no  decision  in  equity  contradicting  that." 
Upm  a  subsequent  day,  the  Lord  Chancellor  said  that,  after  great 
coHuderation,  he  must  decide  against  the  case  of  Doddington  v. 
HaUett. 
i      XIX.  Another  important  property,  resulting  from  this  relation  of 
pnt-owneis  being  tenants  in  common,  is,  that  upon  the  death  of 
anjr  me  of  them  his  share  goes,  as  bin  personal  assets,  to  bis 
Kpresentatives,  his  executors,  or  administrators ;  in  short,  that  hia 
Partners  as  snch  can  have  no  clum  on  it  in  the  way  of  lien,  nor 
tan  derive  any  right  from  his  death  which  they  did  not  possess  in 
hit  lifetime. 

XX.  The  new  Registry  act  4  Ge*o.  4.  c.  41.  s.  30.  has  intro- 
»>KtA  a  very  useful  regulation,  in  case  of  vessels  owned  by  joiut 

(•)  Abbott,  p.  99. 
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Fftrt-ownenu  gtock  couqMuues,  or  mercaatik  portiurafaipft..  U  h  lea^ered  hw- 
Joint  stock  fid,  hj  this  mct,  for  fmy  auHiber  q{  otmeOM^  naswd  and  dowriM 
mi^iStSc  "^  *»  ^^  wigwtry>  b^iBf  partaa»8  in  any  houM^  ok  cspaitiMnhq^ 
putnenhips  in  actually  Garrykig ou  trade  in  any  ynrt^rf  Ida  Mtgesty'a doviam^ 
tharet  of  ships,  to  bold  any  lihip  or  reaiel^  or  aay  ebara  or  shma  of  any  «by  or 


veasoly  in  tbe  name  of  auoh  houie  or  oopartcMBTBhip  as 
owners^  without  distuigwhing  the  pfopertionate  interest  of  eadi 
of  auch  owneis.  And  it  is  further  provided  that  ttich  ship  or 
vesael,  or  tha  share  or  shares  thereof^  ao  holdea  in  cqpsKiaiarah^, 
ahallbe  deemed  and  takenta  be/Kirlpifra^i  jNtfiar/y  toallisMi 
and  purposes  J  and  ahidl  be  gavemed,  by  the  aanas  Eak%  both  is 
law  and  equity,  as  relate  lo  and  govern  all  other  partneittli^pio* 
puif  m  aay  other  gooda^  chatlelsy  and  effects  whalMeTsr. 

X^«  Part-owneiB  of  sfatps  are  neoeasarily  in  one  or  the  ether 
of  two  conditions  with  respect  to  tba  maaogeoMiBt  of  the  cemnos 
conceni  j  either  diey  hfnre  made  the  managemeaol  cf  the  i^  a 
sub}eot  of  an  express  agreement^  or  they  have  left  it  opea  to  tlieir 
wiU»  according  to  the  oceaston,  add  as  they  may  agree  aaxHigrt 
themselves  upoaeach  particular  yejitaire.  In  ti»e one  eaie»  the  ca- 
presa  contract  aadagveement  i$egu]ate»  the  zighia  and  dulka  ^  di^ 
parties^  and  thelawhasonlytoen&ooaiiacoordi^gloitskgdio' 
equitable  construction^  Bui  in  tfa^  other  caa^  which  fixqaoillr 
occurs  whe]:€  new  part-ownara  aae  introdneed  by  death,  or  adt) 
it  beccMBes  neoesaary  fer  the  law  to  attarfens  Ut  pcTTcnt  the  wilfii'^^ 
^ent  ofTi""^'  ness  of  one  party  fiNun  ioguiing  the  interest  of  idl  the  ethew.   Ae 


■hip  when  part   j*uie  of  law,  in  case  of  dissensions  amount  partr-ovnem,  is  l«s>^ 
gree.         "     that  the  majority^  in  ralue,  may  ensploy  the  ship  i  bnt  shell  give  » 

aldpulation^  in  a  sum  equal  to  the  yahie  of  the  dutres  of  the  dii' 
aentieat  paiAners^  that  tiiey  wUt  bring  baek  and  rastote  tfa0  ibflj^ 
or  will  pc^.them  iik»  value  of  their  eihaaes.  {a)  Upon  sMch  stipor 
lation  being  given  in  the  profier  form,  and  in  the  dae  Adtahsl^ 
office,  the  dissentient  part-owners  are  relieved  from  all  exftasa 
of  the  voyage  and  outfit  on  the  one  paort;  and^  on  tibe  other  party 
ure  not  entitled  to  a  share  in  the  pr^ts  of  the  undertaldi^;}  ^ 
ship  sailing  at  the  charges,  risk^  and  for  the  profit  of  the  fltfaeis. 
Bat)  in  .order  to  entitle  thooMcilvee  to  this  ittdemnityy  the  dhact- 
tient  part-owners  must  eithejr  arrest  the  ship,  ia  wMeh  case  the 
Admiralty  detains  it^  until  the  atipulatioa  be  entered  iota  aad 
delivered;  or  they  must  give  a  formal  notice  to  the  other  paitr 
awn^s  of  thw  disaait>  and  then  sue  upon  the  eijuity  of  the  ease. 
Forwikfaout  the  arrest  of  the  vessel,  et  this  lonaal  notificattofi  rf 

(a)  Ouston  v.  Hebden,  1  Wikon,  101.  and  see  Abbott  on  Shippiog,  Fftrt^* 
passim,  / 


dlwfit,  tbe  o^r  ptut-«wil«i«  frill  Im  conridetcd  by  the  law  a>  FAft'^ttBen. 
befaif  Wltbin  the  rule  with  KspVCt  to  bmuta  id  oontmon ;  that  as 
all  nai  Mck  luve  r  right  to  pcM>MBk»,  to  oae  9f  tfa«m  autoot 
iuve  ui  a«UMt  ogtdtiBt  the  other  f<]r  mi;  txsratt,  nw,  and  poa- 
MrfoA,  vriiich  does  hM  dedtmjr  the  common  property.  But  if  by 
arf  (uA  6f  a  tenant  in  conhtnoD,  or  part-ovmer  of  s  «hip,  the  com- 
)BM  prapelty  be  destroyed,  such  pftrt-omier,  being  a  wrongdoer, 
hliBble,  likeftnyfltranger,  tORBaOtou  of  tort,  (s) 

XXII.  Thus,  in  Bamardiston  v.  Chapman,  which  wits  ttont  far  a  BunwdlMcM 
(U^the  maiB  queMton  w&a,  whether  ttw  plalntl^  who  was  teaant  m^'*'^'"' 
hi  nmnwia  dt  One  au^iHy  of  a  ship,  couU  nuuntain  aa  an&otiot 
«DVet  ^^tiBt  the  other  Unanta  la  cotamon  f^  tiddng  the  «h^ 
nut  ef  hia  poflMcBskm  by  Im'Ce,  ttad  aunjitg  It  swvf.  Upoa  keaz>- 
ia^tth  eaee,  on  a  point  Kserred,  liord  King  aay*;  in  his  M^^ 
"Vft  hrid,  that  if  cme  tenatit  la  eommon  of  a  persansl  iadiriiaile 
i^attel  bring  troVer  agi^tM  «  ati&nger,  if  the  Bttaager  do  not 
■fkxd  the  tenancy  in  common  ta  abatement,  he  can  faavfl  no  be- 
Itell  of  It  In  erklesce  upon  the  general  fesue ;  and  that  if  one  te- 
bM  in  oMnmoa  defltray  the  said  thing  in  oomukoo^  the  nther  te- 
Baat  hi  eoaoDon  day  bving  UMpaea  or  travet  agaiact  him ;  and, 
tkicfsre,  in  this  cue,  If  the  defeudaata  bad  himit  oc  destroyed  the 
Mf,  dui  action  woald  have  been  mfdntaioable  againit  theXn :  bat 
*faete  (me  tenant  In  craumon  does  not  dtufray  fXtf  tAing  in  con- 
Mii,  but  tmly  tahea  it  out  cf  the  pomeation  c^  tkt  others,  and  ear- 
riei  it  away,  there  no  aAion  ties  by  the  other  tcsant  in  conoMn ; 
wluch  be^  the  case,  we  held  tida  action  Would  sot  lie."  Aflei- 
Wirdfl,  he  aaya,  the  eame  waalried  again  at  the  Sittings  in  Londoa, 
wtMnthefiKts  wete  more  duitinctlybroaght  forward,  it  then  ap- 
pcved  that  the  phdntiff  waa  tenaet  in  common  of  one  moiety  of 
tte lUp  ceHed  the  1>)ton,  and  the  dofimdaMa  tenasta  ilV  eonmioa  ifapart-oimcr 
rf  llie  ether  mokCy )  and  (Ik  rfiip  b^ng  i»  the  poneeelon  of  the  ihlpTTc  ii 
fUntiff,  ttie  drfendante  forcibly  took  it  out  of  the  jJmntiff'B  poa-  '"|y„^uf(" 
Kimn,  secreted  it  from  him,  no  that  he  l<new  not  where  it  was  vcr  ur  trespau. 
nrried ;  changed  tl»e  name  of  the  ship,  which  ikfterwnrds  came 
bto  the  posseeeioR  of  one  Dean,  who  sent  it  to  Antigua,  where  the 
diip  eunl(,  and  wan  entirely  lost.  And  the  pliuntiff'e  counsel  in- 
Orted  that  the  thing  in  common  being  thiia  (iestro)cd,  the  de- 
fndints  were  to  answer  for  It  to  the  plaintiff.  But  the  defendants' 
"HUisel  iasiRted,  that  one  tenant  in  common  is  only  answerable  to 
t^  other  tenant  in  commoB  for  on  actual  destruction,  to  w^ich 
Sing,  L.  C,  J.,  agreed  :  but  left  it  to  the  jury,  upon  the  whole  cir- 

(a)  4  East.  IS  I,  and  Hornt'.  Giipiu,  Amb.  951.  ', 
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Ptfi-oimen.     cunustances  of  the  caae^  whether,  by  the  defendant's  force,  the  JHf 

was  actually  taken  from  the  plaintiff,  and  aecreted,  and  carried  out 
of  his  power  to  preserve  the  ship :  and  a  detftmction  happeoingin 
those  circumatancea,  whether  it  ahould  not  be  found  to  be  a  d^ 
atmction  by  the  defendants'  means ;  whioh  the  jury  accoi^n^j 
found,  and  gave  the  plaintiff  110/.  damages;  whidi  being  after* 
wards  moved  in  court,  in  Michaelmas  term  following,  the  ooint 
unanimously  agreed  to  the  Chief  Justice's  direction,  and  wcmiU  not 
f  grant  a  new  trial,  (a) 

XXIII.  But  upon  the  principle,  that  as  every  part-owner  has  a 

riight  to  a  possession  and  use  of  the  chattel,  a  court  of  law  or 

equity  can  give  no  redress  to  one  part-owner  for  any  conseqaence 

Strdlyo.Win-   merely  resulting  from  .the  ordinary  use  of  the  vessel.    Thiawas 

■on«  decided  in  the  case  of  Strelly  v.  Winsoh.    The  circumstances  d 

this  case  were  as  follows,  (i)  There  were  three  part-owners  of  a 
ship :  one  of  them  refused  to  fit  out  the  ship  for  sea ;  the  othen 
sent  her  out  upon  a  voyage  without  his  consent,  and  she  was  lost 
Upon  a  bill  filed  in  the  Court  of  Chancery,  it  was  decreed  that  k 
this  case  the  loss  of  the  ship  should  be  equally  borne  by  aUv three; 
for  though  one  of  the  partners  did  not  consent  to  the  fitting  out  of 
the  ship,  yet  he  would  have  been  entitled  to  one-third  part  of  the 
freight,  and  in  this  court  should  have  had  an  account  of  the  third 
part  of  the  profits  of  that  voyage.  And  so,  where  one  tenant  in 
common  receives  all  the  profits,  he  shall  account  in  this  court  as 
bailiff  to  the  other  two  for  two- thirds.  But,  in  case  the  other  tvo 
part-owners  had  implied  to  the  Court  of  Admiralty,  as  regularly 
they  ought  to  have  done,  that  court  would  have  nu^e  an  order, 
that  upon  one  part-owner's  refusing  to  navigate  the  ship,  the  other 
two  should  have  liberty  to  do  it  alone,  and  should  not  have  bees 
'  accountable  to  the  part-owner  that  refused  to  join  for  any  partcf  ^ 

the  profits ;  and  then,  in  case  the  ship  had  beenlost,  the  ^vhde 
loss  must  have  rested  on  those  two  that  sent  out  the  ship.    But, 
in  the  present  case,  in  regard  the  third  person,  who  refused  to  job 
with  the  other  two,  would  have  been  entitled  to  a  share  of  the  pro- 
fits of  the  voyage,  if  any  had  been  made  by  the  ship,  he  oi^  to 
bear  his  proportion  of  the  loss.  Qui  seniit  comsnodum  sentiredM 
et  onusn 
The  Comt  of        XXIV.  But  although,  where  there  are  several  part-owners  of  a 
^^^^^^    ship,  the  owners  of  the  less  shares  may  arrest  the  ship  in  the 
arrest  a  ship,  .  Court  of  Admiralty,  and  compel  a  security  to  be  given  by  the 

(a)  See  4  East  123. 124,  which  con-         (ft)  1  VernoD,  S97.    Skinner,  t». 
tains  a  full  note  of  thlr  case.    - 


othen  before  they  shall  be  permitted  to  navigate  the  ship  out  of  npoatUe  «p-  : 
port,  yet  the  Coort  of  Admiralty  can  do  nothiiig  more  than  detain  ^^o'«ict,  " 
the  ship  till  a  reasonable  security  be  given,  and  has  no  authority  ""'H  ■'<=V|^tr 
to  &tftct  a  sale.    This  was  determined  in  the  case  of  Ouston  v.  other  put- 
Hd)den,  (o)  which  was  an  application  to  the  Court  of  King's  Bench  JJ^^J;^  , 
tbr  a  pn^bition.  llie  defendant,  who  was  a  part-owner  of  the  ship  MlcaftheiUp. 
Scaiborong^  baring  procnred- a  warrant  irom.  the  Adn^alty,  and  -^^ 
vreated  her  in  port,  it  appeared  that  the  ship  was  built  at  Scar-  Hebden.  * 
boroo^ ;  that  the  biiUder  sold  one-third  part  of  her  in  sixteen 
pirta,  retaining  the  ot^er  two-thirds  of  her  to  himself;  that  the 
wlnle  diip  was  worUt  about  fiOOI. ;  t^t  the  builder  mortgaged  his 
tm-diirdfl,  and  died,;  and  that  his  widow  and  repreaentatlre  sold 
die  nine  abst^utely  to  Ouston,  who  was  now  the  master  as  well  aa 
owner  <^  two-thirds ;  that  this  sale  to  Ouston  was  made  without 
the  omsent  of  the  other  part-owners,  and  without  any  security 
pren  to  them  by  Ouston  ;  that  he,  bfdng  master  and  chief  part- 
oimer,  insisted  upon  going  a  voyage  against  the  will  of  the  other 
part-owners ;  that  he  refused  to  pay  them  for  their  shares,  (they 
desriog  not  to  continue  any  longer  part-owners  with  him,)  or  to 
idl  the  ship,  and  distribute  the  money  among  them  in  proportion ; 
ud  Uie  libet  in  the  Admiralty  concluded  by  praying  that  the  ship 
■ngfat  be  sold,  or  that  they  might  have  such  other  remedy  as  the 
ewrt  thought  proper.     Ouston,  in  his  answer  to  the  libel,  alleged 
that  Hebden's  share  was  not  worth  mere  than  SO/. ;  that  the  re* 
muning  parts  were  worth  450/. ;  that  the  other  part-owners  agreed 
ta  his  (Ouston's)  purchase,  aad  did  not  insist  upon  his  giving  se- 
curity before  Uie  institution  of  the  suit  in  the  Admiralty.'    He 
farther  alleged,  that  there  was  no  such  usage,  as  set  forth  in  the 
fibd,  for  the  Court  of  Admiralty  to  sell  the  ship;  and  he  insisted 
.    Aat  the  ship  should  go  the  voyage ;  and  suj^^ted,  for  a  prohibU    - 
tion,  that  tiie  admiral  had  no  jurisdiction  in  ships  in  ^art,    Lee, 
C.  J., "  Generally  speaking,  the  Court  of  Admiralty  has  no  juiisdic-     ' 
tim  (&  matters  or  ccmtracts  done  or  made  at  land :  but  this  paiti- 
cdsr  case  must  be  determined  upon  the  whole  case  as  it  appears 
^OB  the  pleadings.     Now,  the  libel  conchides  with  praying  that 
thediipmay  be  9o\dt  Btc.  or  that  the  party  libeUing  may  kaoe  tuch 
ofAir  rmudy  aa  that  court  shtdl  think  proper,     I  have  no  doubt 
tlat  the  Admiralty  baa  a  power  in  this  case  to  compel  a  security  ■ 
lor  this  is  a  proceeding  in  reniy  and  not  in  personam ;  and  this 
juriuliction  has  been  allowed  to  that  court  for  the  public  good,  as 
u  confirmed  by  the  case  cited  from  Fitzgibbon,  where  it  is  said 

(a)  I  WilsoD,  191, 


Part-owsen.     tiiat  ooorta  of  law  have  allowed  it»    Indeed*  tbe  Adnuialty  hu  no 

jvbfictkm  tDoomjpel  ft  efJe  i  and  \i  they  should  do  Mo^^  yea  mi^ 
hare  a  prohibition  after  sentence,  or  we  may  grant  a  prohiUtkiQ 
agajnst  selling,  or  compcfUlng  the  party  to  aelli  or  to  huy  the  abu^ 
of  the  others,  which  wae  agreed  to,  p^  toiam  curiamf  and  the 
role  aa  to  that  was  made  abac^ate,  but  as  to  compeUing  a  ^scuritj 
UKbe  given  the  nde  waa  dtaeharged.'"  («) 

XXV.  Tliia  (aaa  is  OQnaidered  aa  lumng  finally  settled  ths  hw 
iqran  the  point,  thai  a  part^woer  may  arrest  the  ship  tQ  coo^a 
aeouxity,  Imt  that  the  Comt  of  Admiralty  has  no  power  to  oider  & 
TIm  Court  of  Sale.  Hik  couit.  Indeed,  is  open  all  the  year  round  to  application 
^^^i^r-  ^f  partxywners  to  reateain  the  sailing  of  ebip9>  witfamt  their  cos* 
fere  where  the  aeoi^  ontal  aoQitrity  giyen  to  the  aseiQUnt  of  their  respective  sh^ 
vn^^t^  ^'^  where  the  aharea  are  ix»t  aaeeitaSned,  the  Cpuft  of  Adminlft; 
uenotawer-    haa  no  juijsdidion ;  and,  in  aueh  case,  the  Court  of  Cbsnceiy  will 

exercise  n  ooncnivent  jnrisdictbn  by  injvnctian,  restnaning  te 

sailing  of  the  ship  nntil  the  shave  of  the  party  oomphiining  he  aa- 

Concurrent       eeiteined,  and  security  given  to  the  amoivit  of  it.    And,  in  sqeii 

th^o^of''^  cases,  dK  court  wiU  refer  it  to  the  maetar  to  make  an  inqi^^ 
Cbuceiy.        setlle  the  aecnrity  accordingly,  (i)    Bui  in  all  sneh  cases  the  q^ 

plication  to  the  Court  of  Chancery  must  be  as  etspeditions  aa  poa* 

aiblej  and  an  injunetion  was  lately  refused  to  reatcain  the  avOifig 

of  a  diip  upon  the  appticatiim  of  a  part^wner,  where  the  ship  wai 

in  preparation  for  sailing  the  following  day,  and  tiiere  were  ao  d^ 

ewmatflnres  to  account  for  the  delay  in  the  application,  (o) 

Part-owners         XX VI.  It  seems  sosrcely  necesaary  to  say,  that  a  part-owner  of  a 

may  at  all  times  chip  may  part  witfa  his  interest  to  another  person  at  any  ttme.  ^A 

ii^^rests.  ^    ^^  (^y^  <^  exeelLcnt  writer,)  better  adapted  to  the  present  state 

of  commerce  than  that  whieh  formeriy  prevailed  amongst  soipe  af 
the  nations  of  the  continent,  and  which  ^d  not  permit  the  saieaf 
^  ship  until  after  a  posaeaaion  of  thiM  or  more  years  |  or,  at  lasab 
not  tiU  fdifcer  the  perfornaanee  of  one  voyage,  at  the  cdiaige  aiidriak 
of  the  part^ownera/' (iO  The  old  rule  appasaa  to  kivre  been  finmai 
with  «  view  to  the  natereat  of  tjie  maater^  who,  in  fanner  tiaae^ 
araa  a  principal  <Mimer,  aaul  nveaa  the  person  who,  wilb  the  pecoBiaiy 
assistance  of  the  odier  owners,  generally  cansed  the  ship  to  ke 
built  in  the  expectation  of  being  employnd  is  thncommaad $  aa 

(a)  iWilsoQ,   103,    €ee,  likewise,         (c)  Christie  v.  Craig,  S^ieriTslei 
AoU.  Abr.  5S0.    1  Lord  Raymond,      137. 

etS.    Fite.  190.  (4)  AMbett,e7t  aad  Moiloy,  B.  ^ 

(b)  Haly  v,  Goodson  and  Another^      c.  i.  sect  S. 
8  Merivale,  77. 


«xpeatati(«  that  ntighC  be  dsfekted,  if  othera  could  Bell  their  lhares  Put-owam. 
to  strangerfl  vho,  acquiring  a  m^orit^  of  interesto,  migltt  appcrfdt 
ftiiinid  at  their  own. 

XXVII.  WebavealPE«dyihewa  thatthoe  Unontch  thing  m  an  put^wnera 
ttj^tUt  title  to  «h^»;  tbat  Che  registry  acts  are  unri^dSog  fona»,  ^"V^'„  ^. 
tmn  vUch  the  lav  never  d^arts ;  deeming  always  that  the  paia-  ««ted  in  *• 
BouBt  intereat  of  Ate  public  good  requires  such  certificates,  tmd  '^*  '*^^' 
Alt  the  most  effectual  meana  of  aecaing  ooraplianoe  vith  these 
•eto  ie  the  penalty  of  invaljdallng  all  [mrcliBeea  and  contracta  In 
vtdcb  they  «ve  not  (Amtrvei.    1^  registry  aets  are  always  a  ne- 
aatmj  part  of  every  title  to  a  resseL    A  part-owner,  therefere, 
Mag  a  pto[H4etor,  muflt  be  registered  as  flmii,  or  the  law  does  not 
tecagmte  him  as  a  pTojMietor.     Unleea  he  be  a  registered  owner, 
be  caa  have  no  title  to  the  riiip  or  her  eanunga ;  imd  if  he  brings 
any  utioB,  or  ^es  any  bill  for  aeoounts  or  profits,  (t  wSl  be  a  sitf- 
ftcteBt  ui9ver  oo  the  part  of  liie  defendant,  that  his  n»ne  is  oot 
iacMed  itt  tiie  ship's  raster,  (a) 

XXVIH.  It  may  produce  some  practical  benefit  to  eoDect  under  whti  p«rt- 
»e  Itead  wkat  shorid  be  done  by  the  {rardnaBerB  of  shares  of  ships  ?r"^t?^  „ 
fcf  the  due  seeuifty  of  their  property.  Where  sudi  part  of  a  dilp  »ecure  Uwb' 
%  purchased,  the  ahip  is  dther  absent  or  present  at  the  time.  If  *  *"** 
(be  lUp  be  in  ber  port,  the  bill  of  sale,  tt^ther  with  the  certificate 
rf  registey,  shoidd  be  taken  to  the  registry  officer  a£  the  ship's  port, 
ind  (he  purcbaser  should  require  such  officer  to  perform  the  three 
Ml  ifirected  by  4Jte  4  Geo.  4.  c.  41.,  that  is  to  say,  1 .  To  enter 
tte  UU  of  sale  and  the  particulars  in  the  book  of  registries.  3.  To 
iadone  the  same  on  the  ship's  certificate  of  r^stry,  8.  To  indorse 
^^m  the  hill  of  s^  itself,  that  such  entry  has  been  made  in  the 
ImkA  of  regirtry,  and  that  snch  indorsement  has  been  completed  upon 
fte  ship's  ceitificate  of  re^try.  If  the  ship  be  absent,  the  Inll  of 
■k  shonld  stSll  be  lmme£ately  carried  to  the  officers  of  r^stry 
ef  the  slnp'a  port,  and  an  entry  made  in  the  bode  df  registers. 
17pm  tite  return  of  the  sliip,  and  within  thirty  days,  if  possible, 
tteniA  return,  (if  not,  with  the  least  loss  of  time,)  the  cerlfificate 
^  Kgistry  Aoidd  be  procured  from  flie  master,  and  taken  to  the 
<AKn  tH  r^iistty,  tiist  the  due  indorsement  may  be  made,  ff  the 
Bwter,  or  any  other  petson  whatever,  refiiee  to  deliver  ihe  sbip's 
mfificate  for  the  purpose  of  this  indorsenunt,  they  are  sut^ected 
to  heavy  fiaes  under  the  new  registry  act;  and  in  the  case  of  any 
{KnoD  absconding  with  the  certificate  of  registry,  or  of  its  being 

M  Caiadai  «.  Andenoo,  £  T.  K.  ^i.  And  im  •ate,  cha|<er  »«  the 
'M.  £r^rte  YaUap,  isVeMj.  60.  B^istrjr  Acts,  vbweati  thoisu«s«re 
^triBC*  «■  Hnmj,  8  Barn,  ud  Aid.      collected. 
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Ptat*owBCn. 


Wrigbt  V. 
Htmter, 


One  part- 
owner  may 
Iniid  another 
for  thing!  ne- 
ceaHurj  tothe 
tUp. 


One  part- 
owner  cannot 
bind  another 
for  things  not 
neceaiarj  for 
theahip. 


Hooparat. 
iMiabj. 


loBt  or  mislaid^  the  conunissionen  of  cuBtoms  are  autlioriMdto 
grant  further  time^  or  an  entire  registry  de  novo,  (a) 

XXIX.  Part-owners  have  an  interest  in  the  ship  in  commoB, 
and  a  doniinion  for  each  of  their  distinct  parts.    Upon  the  first 
part  of  this  principle^  if  a  part-owner  order  any  necessary  rejpaisB 
of  a  ship,  or  provide  her  with  necessaries,  his  partners  are  theieby 
liable,  in  common  with  himself,  to  an  action  for  the  price  of 
them,  (i)    Thus  m  Wright  t;.  Hunter.— The  plaintiff  together  irith 
several  others,  were  partners  in  a  ship,  the  plaintifF  having  a  certun 
share  to  himself,  and  the  defendants,  and  the  other  partners,  hold- 
ing the  remaining  shares  in  conjunction.    Debtsrwere  incurred  on 
the  partnership  account;  a  balance  was* struck,  and  the  plaintil 
paid  his  a^usted  proportion  of  such  debts  into  the  hands  of  the 
defendant  and  the  other  partners,  who  were  the  mana^g  ownen, 
in  order  that  it  might  be  by  them  paid  over  to  the  ship's  crediton. 
They  did  not  do  so,  and  the  plaintiff  had  accordingly  to  pay  the 
money  over  agun  to  those  creditors.    Upon  tbis  he  brought  hk 
action  against  the  defendant,  one  of  his  former  partners  and  put- 
owners  in  the  ship.    An  objection  was  started,  that  the  defoidttt 
was  at  most  liable  only  for  a  proportion  of  the  siun.    But  Lord 
Kenyon  said,  "  that  there  was  no  foundation  for  it.    That  between 
a  creditor  and  the  partners  (and  the  plaintiff  having  paid  the  debt 
was  a  creditor,)  all  are  liable  for  the  whole  debt ;  though,  as  be- 
tween the  partners  themselves,  each  is  only  answerable  for  his  re- 
spective share ;  and  the  plaintiff  was  here  in  the  relation  of  a  cr^ 
ditor  to  the  other  three  partners,  because  he  liad  paid  the  defead- 
ant  after  the  bankruptcy,  and  the  severance  of  the  partnership/' 

XXX.  Upon  the  second  part  of  the  principle  above  stated, 
.  namely,  that  each  part-owner  has  a  dominion  as  to/his  distinct 
part,  one  part-owner  cannot  bind  another  for  thingi^ot  necettonf 
for  the  ship.  Thus,  for  example,  one  part-owner  cannot  oUige 
another  to  pay  any  part  of  a  premium  of  insurance,  ordered  with- 
out his  privity,  (c)  But  if  such  part-owners  have  a  rdation  of 
actual  partnership  superinduced  over  their  other  relation  as  ptftr 
owners  of  the  vessel,  they  manifestly  come  under  the  rule  of  psrtr 
nership ;  and,  of  course,  the  act  of  one  binds  aU  the  odiero,  ^ 
indeed  as  part-owners,  but  as  partners.  The  case  of  Hooperv* 
iMsby  is  here  an  important  case  in  point  as  recognizing,  very  ex- 
plicitly, the  distinction  between  part-ovmers  and  partners.  (i\ 
This  was  an  action  by  insurance-brokers,  in  London,  to  recover 


(fl)  4  Geo.  4.  c.  41.  s.  35, 86  and  37. 
(I)  Wright  t^.  Hunler,  1  fiast.  SI. 


(e)  French  «•  Backhoiiie«  S7S7. 
{4)  4  Camp.  66. 


Urn  ]M«miiinB  and  commuBioa  upon  the  ejecting  of  Beveral  po-  pirt-owMn, 
ficies  of  insunuice  for  the  defendants,  merchanta,  at  Great  Grimsby. 
h  via  proved  that  the  defesdants  were  members  of  a  coounerci^ 
cenpany,  wbicli  carried  on  business  under  the  firm  of  Gamiss, 
Cocdm,  Borringham,  and  Co, ;  and  that  the  policies  in  question 
trtn  ejected  in  consequence  of  a  letter  written  by  cMie  of  the  de- 
fendaata,  in  the  name  of  the  firm,  ordering  insurance  to  be  done 
"oD  acoiuDt  of  the  company,"-  on  two  ships  called  Hie  Commerce 
tad  the  Chrifltiana.  On  the  part  of  the  defendant  it  was  insisted, 
«■  ^  authority  of  French  v.  Backhouse,  5  Burr.  2727-,  that  this 
■ction  could  aot  be  maintained.  The  defendants  were  part-owners 
d  the  ships  insured,  haidag  separate  shares  in  them.  Therefore, 
one  bad  no  anthority  to  insure  for  the  others.  Lord  Ellenborough 
nid,  that  one  part-owner,  even  if  he  be  ship's  husband,  has  no 
■nplied  authority  to  insure  for  the  others.  The  distinction  was 
between  part-owners  and  partners.  "  Acc(»^ng  to  the  evidence 
the  defendants  carried  on  business  together  in  partnership,  under 
the  firm  of  Gamlse,  Corden,  Burringham,  and  Co.,  and  the  insur- 
ances were  ordered  in  the  name,  iiiid  on  account,  of  the  firm.  Hrid 
there  been  any  case  holding  that  the  defendants,  under  these  cir- 
cunutances,  were  not  jointly  liable,  I  should  have  been  very  much 
inclined  to  over-rule  it :  but  the  authority  referred  to  is  not  in 
point."     A  verdict  was  found  for  the  plaintiff,  (a) 

XXXI.  Another  principle  is,  that  as  part-owners  are  very  fre-  "^j^f^^^^' 
quently  in  the  relationship  of  dormant  partners ;  so,  if  a  person 

finng  credit  to  one  of  them  for  necessaries  for  the  vessel,  does 
not  imow  at  the  time  that  there  are  other  part-owners,  he  may 
»ue  him  alone  from  whom  he  receives  the  orders.  (A)  Or  he  may 
aie  ail  who  have  a  beneficial  interest  in  the  property  of  the  ship. 
But  mortgagees  out  of  possession  have  never  been  deemed  liable; 
and  are  now  expressly  protected  by  4  Geo.  4.  c,  41 .  ss.  43,  44. 

XXXII.  If  one  part-owner  become  a  bankrupt,  and  the  other 
psrt-owners  have  previously  paid  the  expense  of  the  outfit  of  a 
veuel  at  that  time  on  her  voyage,  they  may  deduct  such  expense 


(*)  See  the  CMC  of  Bell  v.  Hum- 
(Mo,  a  SUrkie,  S4S,  in  ^hich  Lord 
Ulenborough  belJ,  that  b  inanagLDg 
**iier,  uid  a  p»l-owner,  could  uot 
fcurf  iBother  part-owner  by  cRecting 
M  insunuiee  on  the  ship  without  his 
Mlhorilj.  "  Haoagiog  owni-n,  (said 
lu>  lordship,)  had  a  right  to  order 
*^^  tiling  to  b«  doD«  which  ins  ne- 


cessary for  the  ship :  but  a  share  in  a 
ship  was  the  distinct  property  of  each 
individual  part-owner,  whose  business 
it  was  to  protect  it  by  insurance  ;  and 
the  insuranrc  of  another  could  not  be 
binding  npon  such  proprietors  with- 
out some  evidence  importing  an  au- 
Ihority  bj  them." 
(ft)  Abbott,  97. 
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from  his  share  of  the  profits  payable  to  the  assignees.  The  cue 
of  Smith  V.  De  Silva  (a)  was  talcen  out  of  this  principle,  by  the 
circumstance  of  the  agent^  employed  by  the  three  partners  to 
provide  the  vessel^  having  taken  from  the  bankrupt  a  promieaory 
note  to  himself  for  his  share  of  the  outfit.  Upon  the  priodple  of 
his  having  made  the  debt  his  own  by  taking  such  note,  it  wiis  de- 
termined that  the  full  share  of  the  profits  should  be  paid  to  the  as- 
signees of  the  bankrupt,  and  that  the  other  partners  (whe  had 
paid  two-thirds  of  the  amount  of  the  bankrupt's  notes  to  the 
ship's  husband,)  could  not  deduct  it  from  the  bankrupt's  share 
of  the.  profit. 

JCXXIII.  If  any  difficulty  or  dispute,  as  to  the  ship's  accounts} 
arise  amongst  part-owners,  the  ordinary  remedy  is  by  application 
to  a  court  of  equity.  In  Robinson  v.  Tliomson,  (i)  it  was  decided 
by  the  Court  of  Chancery,  that  an  account  of  the  profits  of  a 
voyage  settled  by  the  major  part  of  the  part-owners  should  conclude 
the  remidning  minority.  £ut  if  they  have  entered  into  a  writtoi 
agreement  amongst  each  other,  by  which  one  of  them  is  appobted 
to  manage  the  ship,  as  the  husband,  and  to  render  an  account, 
upon  the  conclusion  of  every  voyage,  of  the  profit  and  expense'; 
such  husband  is  bound  to  one  and  all  of  them  to. produce  stich  an 
account  within  a  reasonable  time;  and  each  'may  have  his  action 
against  him  at  common  law  for  a  breach  of  the  agreement,  (c). 

XXXIV.  In  the  dealing  of  part-owners  with  strangersfor. the 
concern  of  the  ship,  they  make  in  law,  like  joint-tenants,'  but  (me 
owner ;  and,  therefore,  in  the  case  of  any  injury  to  the  ship,  they 
should  join  in  one  action  at  law.  But  if  any  single  part-owner 
should  bring  an  action  for  a  damage*  to  the  vessel,  the  defendant 
must  plead  this  circumstance  of  a  tenancy  in  common  in  abatement; 
otherwise  the  plaintiff  may  recover  damages  proportionable  to  his 
interest  in  the  vessel.  (cQ  But  in  an  action  on  the  case  in  the 
form  of  tort  against  one  of  several  joint  owners  of  a  ship,  for 
not  safely  conveying  goods  which  had  been  delivered  to  him  by 
the  plaintiff  for  that  purpose,  it  has  been  detamioed.  in  the  Court 
of  Common  Pleas,  (contrary  to  a  decision  in  K.  B.)  that  the  de- 
fendant may  plead  in  abatement  that  the  goods  were  delivered  to 
him  and  his  partners  jointly,  and  that  his  partners  are  not  sued..(tf) 
So,  if  one  of  two  part-owners  of  a  chattel  sue  alone  for  a  tort^  bd<I 
the  defendM!it  do  not  plead  in  abatement,  the  other  part-owner 


(«)  €owper,  469. 

(»)  1  Vera.  465. 

(c)  Owston  v.  Ogle,  IS  East,  538. 


.  (if)  Addison  v.  Overend;  6T.  R.  7^4. 
{e)  Poweil  o.  Lay  ton,  8  N.  E.  36^ 
sed  quaere  i  and  see  poJst 


may  afterwarda  sue  alone,  and  the  defendant  cannot  plead  in  abate-  Piui-ownnt. 

ment  in  such  action,  (a)     But  in  an  action  for  the  freight  of  a 

vessel,  shared  in  parts,  such  freight  being  in  every  respect  a  part- 

neraliip  property,  all  the  part-owners  ought  to  join ;  or  the  defend- 

act  may,  in  most  cases,  avail  himself  of  the  objection,  as  ground  of 

DOBSuit,  at  the  trial.     The  distinction  is  here  between  torts  and 

contracts;  all  contracts  with  such  parties  necessarily  being  entire, 

and,  therefore,  with  respect  to  all  and  each,  constituting  but  one 

dum  and  ligbt  of  action.     With  respect  to  part-owners,  indeed, 

it  should  be  constantly  remembered  that,  aa  regards  the  vessel 

ind  its  concerns,  they  are  for  the  most  purposes  partners;  and 

npoa  this  principle  it  was  determined  by  Lord  Bldon  in  ex  parte 

Christie,  (b)  that  the  master  of  a  ship  having  become  bankrupt, 

the  owners  being  indebted  to  him  for  the  concerns  of  the  ship, 

iriiilst  he  also  was  indebted  to  some  of  them  generally  on  distinct 

coocems,  that  the  latter  should  not  set  off  their  several  demands 

against  the  chum  of  his  assignees  for  their  shares  of  the  gener^ 

detrt. 

XXXV.  But  though  part-ownei«  want  some  of  the  artificial  con-  pftcdoM 
.,.  "'^  .,  ,,  ••,!    brought  by, 

sotuents  of  jomt-tenancy,  or  in  other  words,  of  partnership,  (such  or  aguiut 
ta  liolding  their  respective  shares  by  several  titles,  and  not  by  P^rt-owneti. 
one,)  the  law,  following  the  equity  and  manifest  analogy  of  their 
character  with  partners  in  the  greater  number  of  cases,  considers 
them  in  most  instances  as  partners,  and  under  this  view  generally 
both  gives  them  the  rights,  and  exacts  from  them  the  duties. 
Upon  this  principle,  an  acticu  upon  any  contract  relating  to  the 
Bhqt  should  regularly  be  brought  against  all  jointly,  as  partners  in 
the  ship.  But  if  all  are  riot  sued,  the  defendants  can  only  avail 
tiKmsetrea  of  the  objection  by  plea  in  abatement ;  and  if  they 
omit  to  plead  such  a  plea,  the  pltuntiff  vrill  recover  his  whole  de- 
mand, and  the  defendfuits  must  afterwards  call  upon  the  others  for 
contribution.  Where  the  declaration,  assuming  the  form  of  an 
Ktion  &r  delicto,  alleges  a  breach  of  duty,  and  not  a  breach  of 
pronuse,  it  has  been  much. questioned,  whether  one  part-owner, 
*riio  is  sued  alone,  can  avul  himself  of  this  plea,  and  also  whether, 
if  the  action  be  brought  against  more  persons  than  appear  at  the 
trial  to  be  part-owners,  the  plaintiff  can  susttun  his  suit  against 
iboeewho  appear  to  be  so,  or  must  fail  altogether.  In  a  case  of 
this  nature,  the  Court  of  King's  Bench  decided  some  time  ago 
tiut  the  plea  was  not  admisstble :  (c)  but,  in  another  case,  the 

(*)  Sedgworth  v.  Overeod,  1  T.  R.         (»)  10  Vcsej,  103. 
n*.  (c)  GoKti  V.  Hadnidge,  3  Bait  H. 
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Court  of  Common  Pleas  afterwards  held  it  to  be  admissible;  (a) 
and  following  up  its  own  judgment^  decided  in  a  third  case,  that 
the  plaintiff,  who  had  failed  in  proving  all  the  defendants  to  be 
part-owners,  must  ful  altogether,  {b)  A  writ  of  error  was  brought 
on  this  latter  judgment ;  which  was  argued  before  tbe  twelve  judges, 
and  it  was  understood  that  much  difference  of  opinion  existed 
among  them :  but  the  cause  was  decided  on  a  different  ground,  (c) 
In  a  fourth  case,  of  a  similar  nature,  wherein  the  declaration  ex- 
pressly alleged  a  bargain,  and  complained  of  a  deceitful  warranty 
in  the  nature  of  a  wrong,  the  action  being  against  two  persons, 
and  the  plaintiff  proving  a  sale  by  one  alone ;  the  Court  of  JUog't 
Bench  held  that  he  could  not  succeed  against  that  onft,  but  must 
wholly  fail,  (d)  But  this  case  is  not  to  be  considered  as  weaken- 
ing the  authority  of  Govett  i;.  Radnidge,  or  as  adopting  that  of 
Powell  V.  Layton.  For  the  case  of  Weal  v.  King  was  matter  fi 
contract  merely,  and  was  only  formalfy  turned  into  a  tort,  lie 
question,  therefore,  still  remains  undecided. 

XXXVI.  If  a  tradesman,  who  has  repaired  a  ship,  take  from  ijome 
of  the  part-owners  sums  equivalent  to  their  shares,  they  still  remain 
responsible  for  the  residue,  if  not  paid  by  the  others^  unless  at  the 
time  of  the  payment  the  tradesman  specially  agree  to  discharge 
them  from  all  further  demand,  upon  some  good  qonsideration  in- 
ducing him  so  to  do,  such  as  payment  before  the  expiration  of  the 
usual  credit ;  or  release  them  by  deed,  (e)  But  where  a  personi 
who  has  furnished  a  vessel  with  cordage,  takes  a  bill  for  the 
amount  from  the  managing  owner,  and  renews  that  bill  upon  its 
being  dishonoured,  the  other  part-owners  are  discharged.  Vm 
case  proceeds  upon  the  principle  that  the  creditor  has  made  an 
election,  and  preferred  the  single  credit  of  the  maAaging  owner  to 
that  of  the  joint  partnership.  So,  likewise,  where  the  party,  sued 
as  a  partner,  for  the  value  of  goods  furnished  for  the  owners  of  a 
ship,  was  neither  a  partner,  in  fact^  at  th^  time,  (having  parted 
with  his  share  some  time  before,)  nor  held  himsdf  out  as  such^ 
having  before  withdrawn  his  name  from  the  description  of  the 
firm  at  the  counting-house,  and  sent  circuli^r  letters  to  the  corre- 
spondents of  the  house,  notifying  the  change;    he  cannot  be 


(«)  Powell  V.  Laylon,  2  N.  R.  365. 
(*)  Max  V.  Roberts,  2  N.  R.  454. 
(€)  Ibid,  in  Error,  12  East  89. 

(d)  Weal  V.  King^,   12  Bast  452. 
Ahbott,  104. 

(e)  Teed  and  Another  r.  Baring  and 
Others,   before  Lord  Bilenboroni^, 


C.  J.,  at  Guildhall,  1806.  See  like- 
wise Reed  v.  White,  5  Esp.  122;  and 
Abbott,  105.  The  case  of  Reed  v. 
White  seems  to  depend  upon  partica* 
lar  circumstances ;  and  must  not  be 
considered  as  establishing  aqy  geaeial 
rule  of  law. 


charged  merely  becsuse,  having  defectively  conveyed  Mb  whole  P»rt-owi»er»i 
share  iu  the  ship  before  that  time,  he  had  subsequently  joined  with 
the  assignees  of  the  bankrupt  partners  in  the  ship  in  making  a 
good  title  to  it  to  a  puictiaser  from  the  assignees,  (a)  We  have 
aheady  shewn  that  if  the  names  of  two  partners  in  trade  appear 
(amongst  others)  in  the  certificate  of  registry,  as  part-owners  of 
aabq),  the  regisby  acts  do  not  prevent'the  shewing  how,  and  in 
vhat  proportions,  the  several  owners  are  respectively  entiUed } 
and  thoD^  such  part-owners  may  derive  titie  under  different 
Kmv^ances,  yet  if  their  shares  were  purchased  with  the  partner- 
ship fimda,  and  treated  by  them  ai  partnership  property,  and  die 
partners  become  bankrupt,  these  shares  will  be  considered  as  the 
}«ot  property.  (A) 

XXXVII.  It  has  been  seen  by  previous  cases  that  partners  in  a 
dijp  are  tenants  in  common,  and  not  joint  tenants,  between  whom 
there  is  no  survivorship :  but  the  share  of  each  of  them  shall  go 
to  his  executor,  and  the  executor  shall  join  in  a  writ  with  them 
vbo  survive.  It  has  likewise  been  shewn  that,  though  they  have 
separate  interests,  all  should  sue  during  their  joint  lives  for  any 
cause  of  action  which  concerns  the  ship,  ae  for  running  It  down ; 
and  if  they  do  not,  it  may  perhaps  be  a  good  plea  in  abatement,  (c) 
So,  they  are  all  bound  to  join  in  an  action  for  any  contract  con- 
cerning the  ship,  as  for  freight,  &c.  But  whether  any  one  be  part- 
owner  of  a  ship  must  be  determined  by  the  register;  for  since  these 
acta,  as  we  have  before  shewn,  they  whose  names  appear  upon  the 
neater  can  alone  have  a  legal  or  equitable  title  to  the  vessel,  (d)- 
Hdi,  as  it  has  been  adjudged  by  previous  cases,  if  four  partners  in 
trade  jointly  purchase  and  pay  for  a  ship,  but  cause  her  to  be  re- 
gistered in  the  names  of  two  only,  the  interest  cannot  be  averred 
in  the  four  in  order  to  maintain  an  action  on  a  policy  of  insurance 
on  freight ;  yet,  in  general,  an  equitable  interest  is  sufficient  to 
maintain  such  an  action.  So,  if  a  sliip  be  purchased  by  one  part- 
ner, and  registered  in  his  name  only,  it  will  be  deemed,  in  point  of 
law,  and  even  in  a  court  of  equity,  by  reason  of  the  registry  acts, 
M  the  separate  property  of  that  partner,  although  the  purchase 
ud  outfit  be  tAken  out  of  tbs  partnership  funds,  and  the  earnings 
pUced  to  the  partnership  account,  (e)  But  if  the  names  of  the 
part-owners  appear  on  the  certificate  of  registry,  the  provisions  of 

(■)  M'lTcr  D. Humble,  16 B.R.  169.;  (c)  See  Addison  t>.  Overend,  ante. 

indKe«il«,  Dowson  p.  Webster.  (if)  Camden  v.  Anderson,   5  T.  R, 

(i)  £j;  pnrle  Jones  and  Others,  4  TOE). ;  and  see  ante. 

IUdU and Sclwjn,  450.-,  andsee  anU,  (s)  Curtis  v.  Ferrj,  6  Vtacj,  759.t 

IGeo,  4.C.  4I.S.  30.  ani  ex  parte  Y  Mo  ji,  lb  Veaey,  60. 
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the  act  of  parliament  are  Batisfied ;  and  it  may  be  shewn  by  eii- 
dence  aliunde  how,  and  in  what  proportion,  such  partners  are  m- 
terested.  But  where  A.,  B.,  and  C.  agreed  to  purchase  a  ship,  and 
contracted  that  it  should  be  registered  in  the  name  of  A.  and  B. 
only,  but  that  the  profits  of  the  ship  should  be  divided  by  the 
three ;  C.  filed  a  bill  against  A.  and  B.  for  an  accoimt  of  the  pro- 
fits of  the  vessel;  a  general  demurrer  was  put  in  on  the  ground  of 
public  policy  :  the  Vice-Chi^cellor  held^  that  such  an  i^reemeiit 
could  not  be  assisted  by  a  court  of  equity,  being  in  manifest  con- 
travention of  the  express  enactments  of  law,  and  a  design  to  evade 
tho  publicity  required  by  the  registry  acts,  (a) . 


(a)  Battersby  v.  Smith,  3  Wilson,  1 10. 


CHAPTER  II. 


OF     THE      MASTER-. 


Thb  master  of  a  vessel  is  the  person  commissioned  to  navigate 
and  manage  her.  In  considering  thia  relation,  there  are  three 
points  to  which  the  attention  of  tlie  Reader  must  chiefly  be  di- 
rected : — 1 .  The  qualification  of  the  master,  and  his  authority  with 
respect  to  the  employment  of  the  ehip.  2.  His  authority  to  bind 
the  owners  with  respect  to  repairs,  and  other  necessaries  furnished 
to  tlie  ship.  3.  His  duties  and  responsibility  to  the  owners. 
The  two  first  heads  will  constitute  the  subject  of  the  present 
Chapter. 

1.  First,  as  respects  the  qualifications  of  the  master  and  seameuj  Of  ihc  qiulifi- 
they  fall  under  the  navigation  laws,  and  have   been  previously  "^^r'«nd  " 
stated  and  explained  in  a  former  part  of  this  Work,  (a)     It  will  be  ni«riner». 
sufficient,   therefore,  to   repeat  them  summarily,  in  this  place. 
Every  vessel  employed  as  a  British  vessel,  in  the  trade  of  Great 
Britain,  must  be  navigated  by  a  master,  and  three-fourths  of  the 
mariners  at  least,  British  subjects.     But  the  King  by  his  pro- 
clamation, during  war,  may  permit  merchant  ships  and  privateers 
to  be  manned  with  foreign  mariners,  in  the  proportion  of  three- 
fourths  of  the  proper  quota  far  navigating  such  vessels.     The 


the  34  Geo,  3,  c.  68.,  which  has  been  left  unrepealed,  as  regard: 
ihese  qualifications,  though  that  part  of  it  lias  been  repealed  (by 
4  Geo.  4.  c.  41.)  which  relates  to  transfers,  and  the  certificate  of 
tt^try.  The  enactments  under  this  act  generally  require  the 
master  and  mariners  to  be  British  subjects,  except  in  the  five  fol- 
lowing instances: — i.  By  proclamation  during  war  time.  2.  In 
the  case  of  negroes  and  lascars,  employed  in  the  navigation  of  the 
was  of  America  and  the  West  Indies  ;  or  in  the  seas  to  the  east- 
ward of  the  Cape  of  Good  Hope,  (fi)    3.  East  India  ships,  manned 

{')  See  flsif,  Part  I.  Chap.  I.         (S)_31  Geo.  3.  c  68.  aiiJ  48  Geo.3.  c.  6I-. 
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%*^  *^^'  with  lascars^  are  deemed  legally  navigated,  if  there  be  •even  Bri- 
matierandma-  tish  seamen  to  every  hundred  tons,  (a)  4.  If  a  sufficient  number 
^^^  of  British  seamen  cannot  be  procured  by  the  East  India  Companj 

in  the  East  Indies,  or  by  any  ship  sailing  under  their  licence,  or 
legally  trading  by  the  late  act,  for  their  voyage  to  Europe,  the 
governments  there  are  empowered  to  grant  licences  to  such  ships 
to  sail  with  a  less  proportion  of  Britudi  seamen  than  is  required  by 
law.  (b)    6.  And  in  the  case  of  any  ships  employed  in  trade  only 
between  the  ports  and  places  within  the  limits  of  tiie  com- 
pany's charter,  including  the  Cape  of  Good  Hope,  such  ships  wtf 
be  manned  and  navigated  wholfy  by  lascsors^  or  any  Aaiatic  ssilon. 
It  may,  periiaps,  be  termed  a  sixth  exception,  that  foreign  sailQii 
and  mariners,  serving  three  years  on  board  firitirii  ships  of  irv, 
are  to  be  deemed  British  subjects;  and,  upon  due  certificalee  of 
good  behaviour  from  the  commanding  officer  on  board  the  Tcsid 
in  which  they  have  served,  maybe  employed  as  masters  or  marinen 
of  British  ships,  and  are  holden  to  be  within  the  m^eaning  of  the 
navigation  laws  as  British  seamen.    But  any  merchant  who  em- 
ploys them  must  be  careful  of  two  points :  in  the  first  place,  thit 
they  have  such  certificate ;  and,  secondly,  that  they  have  taken 
the  oath  of  allegiance  to  his  Majesty  before  some  justice  of  the 
peace,  or  officer  of  his  Majesty's  customs,  in  any  of  the  porU  of 
the  King's  dominions,  (c) 

It  should,  likewise,  be  particularly  observed  under  this  head  cf 
the  qualification  of  the  masters  and  seamen,  that  any  persoD^ 
whether  British  or  alien,  who  shall  take  an  oath  of  attcgisBoe  to  a 
foreign  state,  thereby  loses  his  qualification  of  bemg  r^arded  as  a 
British  subject,  by  birth  or  service,  unless  such  oath,  in  the  ease 
of  an  alien,  have  been  taken  before  his  qualification  by  serrioato 
be  a  British  master  or  seaman,  or,  unless  being  a  British  snljec^ 
he  shall  have  taken  it  under  the  terms  of  some  capitulation,  npon 
the  conquest  of  any  of  the  dominions  of  his  Mi^esty  by  the  enemy^ 
and  for  the  purpose  of.  obtaining  the  benefit  of  such  capitalatka 
only.  But  as  owners  in  many  cases  may  be  ignorant  ol  Aeir  mas- 
ters and  mariners  having  taken  such  oath  it  is  provided  that  a 
ship  shall  not  be  forfeited,  if  the  owners  can  make  it  apfoat  thit 
they  were  ignorant  of  such  disqualifying  circnmatance.  (<0 

Such,  therefore,  are  the  qualifications  required  by  law,  as  re* 
spects  the  master  and  mariners  of  British  sh^is. 

(a)  55  Geo.  3.  c.  116.  (e)  S4  Geo.  8.  68.|  and  4S  Geo.  8. 

(a)  56  Geo.  S.  c.  1 16.  See  53  Geo.  3.  c.  6K 

c.  155.,  and  East  India  Free  Trade  (4)  84  Geo.  8.  c.  68.  i    aad  41 

Goaaolidation  Act,  4  Geo.  4.  c  SO.  Geo,  3.  e.  ai. 


n.  The  anfliority  of  the  maater,  with  regard  to  the  employ-  OtiO^  nu*- 
mmt  of  the  ship,  ifl  a  more  ample  head,  and  reij^uirefl  a  fuller  ex-      ' 

phnation. 

The  master  of  a  ship  is  neceasarily  in  one  or  other  of  two  rela-  of  fte  laiho- 
tkns :  he  in  either  a  part-owner,  to  whom  hia  co-partnere   have  '''5' "'  "* 
tniEted  the  government  and  management  of  their  common   pro-  gsrdi  the  cm- 
perty ;  or  he  is  the  mere  captain,  in  which  case  he  ia  the  confi-  {J^'',bip '  °' 
dential  servant  or  agent  of  the  owners  at  lar^.     In  both  caees, 
the  general  rule  is,  that  the  owners  are  bound  to  the  performance 
of  every  lawful  contract  made  by  him  relative  to  the  usual  em- 
ployment of  the  ship.     Being,  however,  not  only  the  representa- 
tive of  the  owners,  hut  being  himself,  when  in  foreign  and  remote 
parts,  the  only  person  visible  and  known,  the  law,  acting  upon 
this  dnnimetance,  makes  him  reapon»ble,  not  only  aa  agent,  but 
answer^le  as  for  hia  own  contract.     The  principle  of  this  rule  is 
nffinifest.     It  would  be  of  inconceivable  mischief,  and  an  impedi- 
Dent  in  commercial  dealing,  if  a  fordgn  merchant,  making  a  con- 
tract of  freight  with  the  master,  should  be  compelled  for  any  con- 
sequential injury  to  seek  out  the  owners.    The  law,  therefore,  in 
order  to  avoid  this  inconvenience,  gives  all  who  deal  or  contract 
with  the   master  the   two-fold  remedy,  that  they  may  proceed 
^unst  either  or  both,  (a) 

III.  The  master  and  owner,  therefore,  being  to  each  other  in 
the  Tclation  of  master  and  servant,  or  principal  and  ^ent,  if  goods 
be  lost,  injured,  &c.  by  the  wilfulness  or  negligence  of  the  master, 
tie  owners  are  liable  j  being  necessarily  in  a  better  eoo<fition  of 
knowing  the  skill,  honesty,  and  trust- worthiness  of  their  servants, 
tlttn  those  who  only  casually  employ  them ;  and  having,  more- 
over, the  profit  and  price  of  the  freight  of  the  ship. 

IV.  But  the  owners  are  liable  only  for  such  contracts  of  the 
DttstCT  ad  be  ahal]  make  in  the  necessary  and  usual  employment  of 
tte  ship,  or  for  such  acts  as  he  shall  do  belonging  to  hia  character 

«•  master  within  this  limit.  And,  therefore,  in  the  case  of  Bon-  Boucher  k. 
dwr  V.  I^wson,  (b)  it  was  decided  by  Lord  Hardwicke  and  the  L«w»<ni. 
Coat  (rf  King's  Bench,  that  the  owner  was  not  liable  for  the  act  of 
fte  master,  such  act  not  belonging  to  hia  character  of  master  j 
*ad,  therefore,  not  to  be  presumed  within  their  express  or  im- 
I^ed  consent.  The  case  was  this: — ^The  master  had  received 
•ooe  Portugal  coin,  to  convey  from  lisbon  to  London ;  and,  ac- 
cording to  custom  in  these  cases,  the  price  of  such  conveyance 

(«)  1  BoMD  V.  Saadford,  Carthew,      SSS.  i  sod  Abbott,  1 1 S. 
U.  Hone  e,  sluce,  1  Tcalru.  190.         (*)  Hep.  Unp.  Budwicke,  ts. 
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was  his  own  perquisite.  Ho  embezzled  the  €oiu,  and  an  action 
was  brought  by  the  proprietor  against  the  owners  to  recover  the 
value.  The  court  decided,  that*if  the  Vessel  had  been  cairyiBg 
goods  upon  hire,  the  circumstance  of  the  price  of  carrying  coin 
being  a  perquisite  of  the  captain  would  not  vary  the  liability  of 
the  owners^  as  it  would  make  no  difference  in  the  equity  of  the 
case,  whether  the  master  received  such  price  under  the  name  of 
wages  or  perquisite.  But  in  the  case  before  them  it  did  not  ap- 
pear that  the  vessel  was  so  employed ;  it  was,  therefore,  a  meie 
private  act  of  the  captain,  and,  therefore,  not  wi&in  the  ordi- 
nary presumption  of  the  law,  so  as  to  make  the  owners  re- 
sponsible. 

In  explanation  of  this  principle.  Lord  Kenyon  said,  in  another 
case,  (a)  ^^  The  defendants  (owners)  are  responsible  for  the  acta 
of  their  servant  in  those  things  that  respect  his  duty  under 
them,  though  they  are  not  answerable  for  his  conduct  in  tbose 
things  that  do  not  respect  his  duty  to  them ;  as  if  he  were  to 
coounit  an  assault  upon  a  third  person  in  tiie  course  of  Ut 
voyage." 

V.  But  as  the  owners  are  bound  by  the  act  of  the  master, 
under  the  presumption  of  law  that  he  is  their  agent  and  autho- 
rized servant;  so  if  the, owners  appear  in  their  own  persons,  and 
make,  a  special  contract  for  the  employment  of  their  ship,  ^ 
master,  oi  course,  cannot  annul  such  a  contract,  and  substitate 
another  for  it.  The  principle  here  is,  that  expressum  fadt  cuun 
iacUutn;  and  the  appearance  of  the  principals  in  thw  own  per- 
son Supersedes  the  discretionary  act  c^  their  agent.  In  Burgon  v. 
Sharpe  and  Others,  {b)  where  this  was  the  precise  point  befoce 
the  Court,  Lord  Ellenborough  said,  that  the  captain  was  captam 
for  the  voyage  originally  agreed  upon  by  the  ownars ;  and,  bemg 
employed  only  upon  that  express  voyage,  every  thiqg  beyond  the 
voyage  was  beyond  the  scope  of  his  authority  as  Aftpf^jn.  As  sudi, 
he  had  no  power  to  change  that  voyage  for  another*  His  Lord- 
ship however  added,  ^'  the  person  who  is  entrusted  with  the  coQi- 
mand  of  a  ship  may  be  vested  with  a  complete  oontroul  as  to  her 
employment  and  destination :  but  this  is  superinduqed  upon  his 
authority  as  captain." 

In  all  such  oises,'  however,  the  court  will  give  particdbir  atfcen. 
tion,  not  only  to  the  general  authority  of  masters  by  the  practice 
of  merchants:  but,  still  more  strongly,  to  any  express  and  par- 
ticular contract,  which  may  have  been  made  between  the  master 


(a)  Ellis  V,  Turner,  8  T.  E.  5^r. 


(»)  t  Cainpb.  589, 


and  hie  owners.     So  in  Dewell  v.  Moxon  and  Another,  {a)  one  of  Of  the  mu- 
tbe  questions  before  the  court  being,  n^ether  the  capttun  of  a      '     ' 
vessel,   sent   to  earn  freight,   had    authority  to  carry  a  cargo,  Dewellr. 
freight  free ;  it  was  collaterally  decided,  that  he  had  no  such  au- 
thority. 

VI.  The  two  contractB  under  which  merchant  ships  are  ordi-  Ofclurtrr- 
airily  mptoyed  are  charter-parties,  and  contracts  for  freight  with  thenuutcr. 
(oe  or  more  persons  unconnected  with  ,£ach  other.     These  con- 

tncts  will  be  the  subject  of  the  last  part  of  this  Treatise.  In 
charier-parties,  the  whole  vesael  is  ordinarily  let  out  for  a  deter- 
minate voyage  to  one  or  more  placeB,  and  the  instrument  by 
which  it  is  so  let  is  termed  the  charter-par tj/.  This  is  moat  com- 
monly the  sole  act  of  the  owners  themselves.  In  contracts  for  , 
&«igfat,  the  master  and  ownere,  or  the  master  singly,  take  goods 
on  board  to  convey  them  to  the  place  of  the  ship's  destination. 
Both  of  these  contracts  may  be  made  singly  by  the  master  him- 
self. In  freight,  this  often  happens.  In  charter-parties,  when  the  > 
vegsel  h  in  a  foreign  port,  it  sometimea  occurs.  As  respects  such 
charter-parties,  the  law  of  England  will  not  hold  the  owner  to  be 
bound  by  the  instrument  itself,  if  he  be  no  party  to  it :  but  if  it 
be  made  by  the  master  in  a  foreign  port,  in  the  usual  course  of 
the  ship's  employment,  the  ship  and  freight  are  bound,  in  their 
foil  value,  to  the  performance  of  such  covenant.  And  it  is  stated 
m  a  learned  work,  and  we  think  very  justly,  that  the  owners  may 
Ik  made  responsible  either  by  a  special  action  on  the  case  at  the 
common  law,  or  by  a  suit  in  equity,  for  the  faithful  performance 
of  the  stipulations  of  a  charter-party  made  by  the  master,  under 
the  circumstances  before- mentioned.  (A) 

VII,  This    point  has   been  expressly  decided,   since   the   last  OfclmtCT- 
edition  of  this  Work,  in  the  case  of  Leslie  v.  Wilson,  {c)  which  w.'madebjr 
it  will  be  necessary  to  state  in  some  detail.     This  was  an  action  '■''=  ni"i*r- 
on  the  case,  in  which  the  plaintiff  declared,  that  at  the  request 

of  the  defendants,  he  shipped  and  put  on  board  a  vessel  of  the 
dcfeudants'  certain  boxes  of  oranges,  to  be  safely  and  securely 
carried  and  conveyed  by  them  in  such  vessel  from  St.  Mi- 
ckael'a  to  London;  and  that  it  therefore  became  the  duty  of 
the  defendants,  as  owners  of  such  vessel,  safely  and  securely 
to  carry  and  convey  the  said  goods,  and,  for  that  purpose,  to 
prepare  and  provide  all  things  necessary  in  that  behalf,  and 
(imongat  other  things)  to  procure  a  proper  and  skilfiil  master 

(«)  Dewell  c.  Moxon,  I  Taunt,  39S.  (c)  3  Brod,  and  Bingh.  ITl. 
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or  captain^  tot  the  purpose  of  conveying  the  goods  with  mifety 
and  security.    The  breach  was  then  chaq^,  that  the  defendants, 
not  regarding  their  duty  as  owners,  did  not  safely  and  secuidf 
carry  and  convey  the  goods,  nor,  as  owners,  procure  a  proper  oi 
skilM  master  or  captain,  but  therein  wholly  made  de&ult ;  and, 
on  the  contrary,  employed  an  unskilful  and  improper  master  or 
captain,   by  and  through  whose  misconduct,  carelessness,  and 
negligence,  the  arrival  of  the  vessel  at  her  port  of  destination  wn 
delayed,  and  the  goods  so  laden  on  board  the  vessel  were  danu^[e4 
rotten,  and  destroyed.  The  second  count  was  more  general.    Tkt 
defendants  pleaded  that  they  were  not  guilty,    The^  cause  wu 
tried  at  Guildhall,  before  Ddlas,  C.  J.  after  Michaelmas  temi, 
1820,.  when  the  jury  found  a  verdict  for  the  plaintiff:  but  the  im- 
portance and  alleged  novelty  of  the  point  induced  his  Lordahi^ 
to  reserve  it  for  the  opinion  of  the  court   whether  the  action 
was  maintainable  or  not.    The  court  directed  the  facts  to  be 
turned  into  a  case ;  and  they  were  stated  as  follows.  That  the 
plaintiff  was  an  orange  merchant  at  St.  Michael's;  that  the  de- 
fendants were  owners  of  the  ship  Eliza  and  Jane ;  that  the  plain- 
tiff shipped  the  oranges  under  a  bill  of  lading,  stating  one  of 
the  defendants  (Jenking)  to  be  master  for  that  voy^^.    This  biB 
of  lading  was  signed  by  the  defendant,  Jenking.    The  case  then 
stated  a  diarter-party  of  affreightment  between  the  said  Joaeph 
Jenking,  commander  of  the  vessel  of  the  one  part,  and  Joiuf 
Adam  and  James  Leslie^  (the  plaintiff)  fre^hters  of  the  said 
vessel  of  the  other  part,  by  which  the  commander  agreed  with 
the  freighters,  that  the  schooner  being  tight,  staunch,  and  erery 
way  properly  fitted,  victualled,  and  manned,  as  is  usual  far  veaaels 
in  merchants'  service,  he  th%  commander^  or  some  other  jtoper 
person  in  his  stead,  should  immediately  receive  on  board  frtm 
the  freighters  or  their  agents  the  goods  in  question ;  and  being 
dispatched  therewith,  on  or  before  the  6th  of  October  then  next, 
should  with  all  possible  speed  set  sail  to  St.  Michael's,  make  a 
true  delivery  of  the  goods,  and  there  receive  on  board  such  qnan- 
tity  of  fruit  as  the  agents  or  assigns  of  iht  freighters  should  think 
fit  to  load,  &c.  &c.  It  is  not  necessary  to  state  mere  of  the  inatm- 
ment,  which  was  under  the  hands  and  seeds  of  Jenking,  kixB^ 
and  Leslie.  The  case  stated  the  arrival  of  the  ship  at  St.  Michael'^ 
that  Uie  cargo  of  oranges  was  put  on  boards  and  the  sh^  nBde 
ready  for  sea ;  that  the  plaintiff  Leslie  requested  Jenking  to  fio- 
▼imon  the  ship ;  that  he  neglected  to  do  it ;  and  the  facts  stated  in 
the  case  shewed  the  grossest  neglect  of  duty  in  the  master,  by 
means  of  which  the  voyage  was  so  delayed,  that  the  vessel,  which 


might  hare  arrired  in  the  month  of  March,  did  not  arrive  till  the  of  tbc  m»- 
5th  of  May,  by  reason  of  which  the  cai^  of  <HSDgea  waa  much  **■■•  **• 
duaaged.  The  caee  was  argued  several  times  by  the  counsel  for  f^'jV' 
the  plaintiff  and  the  defendant ;  and  in  Michaelmas  term  1^1, 
Dallas,  C.  J.  delivered  judgment.  Hia  Ijordship  stated  the  plead- 
inga  and  case,  as  above  set  forth,  and  proceeded  as  follows  :-^— 
"  On  these  focts  we  are  of  opinion  that  the  action  was  properly 
bioogfat.  The  owners  of  a  ship,  for  whose  benefit  she  is  navi- 
gited,  are  bomid  by  the  maritime  law  to  the  owners  of  good0> 
■hipped  and  received  on  board  to  be  carried,  for  the  due  carriage 
tbereof,  and  are  liable  for  any  negligence  on  the  part  of  them- 
■dves  or  their  servants,  whereby  the  goods  may  be  damaged.  If, 
without  fraud,  and  in  the  due  course  of  the  ship's  employment, 
the  niaster  makes  a  charter-party,  the  ship-owners  are  not  thereby 
JtTCBted  of  liability;  but  are  atill  liable  for  the  perfermADce  of  auch 
dataes,  belonging  to  them  in  that  character,  as  are  not  inoon- 
listent  with  the  stipulations  of  the  charter-party.  And,  whether 
the  charter-party  be  made  under  the  seal  of  the  matter,  or  notj 
ieems  to  make  no  difference  in  this  respect;  because  the  ship- 
owners are  not  charged  directly  upon  the  contract  of  charter-party, 
Iwt  upon  their  general  liability,  as  principals  in  the  adventure  (de- 
riving profit  from  the  ship's  employment)  for  the  performance  of 
nich  duties  as  belong  to  them  in  that  character,  and  are  not  in- 
consistent  with  the  charter-party.  A  special  action  on  the  case, 
fike  the  present,  seems  to  ua  to  be  a  proper  form  of  action  for 
recovery  of  damages  for  the  breach  of  such  duties. 

VIII.  Such,  therefore,  is  the  authority  of  the  master,  with  re- 
spect to  the  employment  of  the  ship  ;  and  within  such  limits  may 
be  uudertake  to  employ  the  vessel  upon  hia  own  discretion,  and 
may  bind  the  owners  to  execute  hia  lawful  contracts,  whether 
under  seal  or  otherwise. 

IX.  Secondly,   The   authority  of   the  master,  as   regards  the  Of  the  autho- 
victualling,  repairing,  and  providing  the  ship  with  all  necessaries,  rouWr  to  order 
lias  a  still  larger  extent  and  more  important  consequences.     It,  «P"i?  "fi  "«- 
therefore,  requires  a  more  exact  and  detailed  exposition  and  state-  the  ihip. 
Bient. 

X.  As  the  master  is  the  agent  and  servant  of  the  owners,  and 
a  ihip  is  manifestly  a  chattel  of  such  a  nature  as  to  require  repidrs 
md  necessaries  in  places  remote  from  the  residence  of  the  owners, 
ud  by  persons  to  whom  they  are  totally  unknown,  it  is  a  natural, 
ind  indeed,  a  necessary  presumption  of  law,  that  tlic  master  has 
their  implied  consent  to  order  such  repairs,  and  to  provide  such 
necessaries.     Under  his  relation  of  being  agent  and  servant  to  the 
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Of  the  DIM-.     oWntvs  in  all  that  is  neceBflary  for  the  ahip;  the  lawauthorizefl 
'  him  to  do  such  necessary  acts,  and  to  enter  mto  such  necessary 

contracts,  and  holds  the  owners  to  be  bound  by  such  acts  and 
contracts  of  the  master.     Under  his  relation  of  being  the  only 
ostensible  person,  with  regard  to  those  whom  he  employs,  the  lav 
makes  him  likewise  liable  in  his  own  person  for  such  necessaries 
and  repairs,  and  sends  him  (if  a  part-owner  as  well  as  master,)  to 
his  co-partners  for  contribution ;  or  if  only  an  agent,  to  his  prin- 
cipal for  re-payment. 
Of  tbenitbo-         XI.  With  regard  to  such  repairs  and  necessaries,  therefore,  the 
te7to  order  rT  g®'*®'^  ™^^  ^8,  that,  in  all  necessary  provisioning  and  repairs  made 
pain  and  ne-      by  order  of  the  master,  he  is  himself,  in  the  first  place,  personally 
the  ship.  liable;  and,  secondly,  that  the  owners  are  liable  with  him.    All 

who  deal  with  him  for  such  necessaries  have  their  election  of  three 
remedies,— ^r*^.  To  sue  the  master  i-^-secondfyy  To  sue  the  ownew  j 
andj  thirdly  J  (in  the  case  of  hypothecation  by  the  master  of  ^ 
ship  for  necessary  repairs,  when  in  the  course  of  a  foreign  voyage,) 
a  process  against  the  ship  in  specie  in  the  Courts  of  Admiralty. 

XII.  But  as  the  master  is  liable  only  as  the  ostensible  servant 
and  agent  of  the  owners ;  so  where  the  owners  appear  in  their 
own  persons,  and  the  credit  is  manifestly  i^ven  to  them  only,  the 
master  is  not  liable,  such  case  not  being  within  the  reason  of  the 
mle.  In  the  case  of  Farmer  v.  Davis  (a)  the  goods  were'  ordered 
by  the  owners  before  the  captain  was  appointed  to  the  ship. 
Some  of  the  goods  were  delivered  before  he  was  commissiooed: 
but  others  of  the  parcel  were  delivered  afterwards.  The  question, 
therefore,  for  the  court  was,  whether  the  master  was  liable  for  all 
the  goods  provided,— "-or  so  much  of  them  as  was  delivered  efier 
his  appointment,  or  was  liable  at  all. — ^Lord  Mansfibld  said, 
^^  Where  a  captain  contracts  for  the  use  of  the  ship,  the  credit  is 
^ven  to  him  in  respect  of  his  contract.  It  is  given  to  the  owner, 
because  the' contract  is  on  their  account.  Therefore,  in  general, 
the  tradesman  who  gives  that  credit,  debits  both  the  captain  aod 
the  owners.  Now,  what  is  this  case  ?  The  captains  made  no  coa- 
tract  personally.  The  owners  contracted  for  their  ship;  ^ 
credit  was  given  to  them  only ;  and  there  is  not  a  shadow  of  coleor 
to  charge  the  captain  for  luiy  part  of  these  goods." 
.  XIII.  But  where  the  master  is  in  the  exercise  of  his  actual  ^ 
point^ent,  the  law  regards  him  as  so  completely  the  agent  and 
confidential  servant  of  th6  owners,  that  if  he  buy  necessaries  for 
the  ship,  and  do  not  pay  for  them,  the  owners  are  responsible  to 
the  vendor,  though  the  ownei»  may  have  expressly- given  the  master 

"'(«)  IT.  R.  108, 
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money  for  tUe  victuallmg  ot  the  snip,     liiia  is  upon  tne  oruinBiy  2"      ""•»"• 
priDciple  of  the  law  of  master  and  servants,  (a) 

XIV.  In  Yates  v.  Hall,  (to  which  we  shall  have  to  refer  more  LUbiiiiyof  the 
follf  for  another  point,)  thecourt8ai<I,"If  themosterhorrowmotiey  maiter'acon- 
to  repair  or  victual  the  ship,  (or  of  course,  order  such  provisioning  J^e^nt^ru"^ 
and  repairs)  when  there  is  no  occasion  for  it,  he  atone  is  debtor,  necciunea 
and  not  the  owners."    The  owner's  liability  to  the  master's  can-  "  ^' 

tncte  is,  therefore,  confined  to  the  case  of  necessary  repftirs,.  pro- 
nBoning,  and  appointments.  If  any  one  trusts  him  for  a  thing  not 
necessuy,  he  trusts  him  heyond  his  commisfdon  and  authority,  and 
cotuequently  cannot  charge  his  owner.  He  cannot  take  up  money 
fbi  his  own  use,  or  pledge  the  ship,  or  bis  owner's  credit,  for  his 
own  debt.  (A)  This  doctrine  is  upheld  hya  series  of  decisions  m  our 
coortB  of  equity  and  law  firom  very  early  times.  In  Speering  and 
Others  v,  Degrave  and  Others,  (c)  the  master  having  bought  pro- 
Tuuons  upon  credit,  and  failed,  and  the  tradesmen  suing  in  eonse- 
quence  the  part-owners,  the  Court  of  Chancery  held  them  liable, 
aad  decreed  that  they  should  pay  in  the  proportion  of  their  shares. 
The  master,  the  court  stud,  was  but  the  servant  of  the  owners ; 
and  it  was  nothing  that  they  had  paid  the  money  to  him,  if  he  had 
ttot  pud  it  over  to  the  creditors.  And  in  Gamam  v.  Bennet,  (d) 
tbe  court  repeated,  in  substance,  the  same  rule;  saying,  that  the 
repairer  of  a  ship  has  his  election  to  sue  the  master,  who  employs 
bim,  or  the  owners :  but  if  he  undertakes  the  repau%  on  a  special 
promiK  from  either,  the  other  is  discbiu-ged.  This  rule,  indeed, 
that  the  owners  areliable  for  all  necessary  repairs  and  provisioning 
.  ordered  by  the  master,  is  now  so  established  by  repeated  deci- 
naoB)  that  it  is  unnecessary  to  confirm  it  by  any  additional  cases. 
Tben  is  one  case,  however,  of  recent  occurrence,  which  cannot  be 
pueed  over. 

XV.  The  plaintiflfe  were  brass-founders  at  liverpoolj  (e)  and  the  WebrterB.See- 
■etion  was  brought  to  recover  the  amount  of  their  bill  for  coppering  a 

ddp,  of  which  the  defendants;  who  resided  at  Ipswich,  were  owners.  J^^j''^^ 
In  September,  1819,  the  vessel  was  at  Liverpool,  bound  on  a  ■apetfora 
Toyage  to  Newfoundland  and  the  Mediterranean.  '  'The'  captain  of  *  ^ 
the  ship  ordered  the  plainti^  to  copper  her ;  and  it  was  proved 
that,  although  it  was  extremely  useful  to  copper  vessels  bound  to 
fte  Mediterranean,  it  was  not  absolutely  necessary;    for  many 

(a)  STern.  943 1  and  Com.  Dig.  title        .  (4  %  Sir.  816. 

Jfuigatiai,  lift.  .(«)  Webster  cSeelump,  4  Bomi  ft 

(*)  1  T.B..7S.  Ald.'3n. 
(0  «  Two.  643. 


vnyittiuaibe  Tckwls  woDt  to  t)ie  Mediterranean  Mithoat  being  coipexed.  At 
Mrin  fbTr**  ^^  ^i^l)  i^  ^**^^  contended  that  the  owner  ci  a  ship  was  liaUe  only 
*^P*  for  contracts  made  by  the  captain  in  reapect  of  atoreti.or  rq^, 

that  were  ubmUuiefy  necessary ;  and,  therefore^  that  the  d«Geii4inti 
in  this  case  were  not  liable.  Hie  learned  ju4ge  left  it  to  ^jvy 
to  say,  whether  the  coppering  was  useful  and  pvc^per  for  a  yesael 
about  to  proceed  on  a  voyage  to  Newf oundbuid  and  the  Meditem- 
nean;  and  whether  it  were  that  which  a  prudent  pwner  himadf,  if 
preaent,  would  have  ordered.  The  jury  found  that  it  wasi  and  the 
plaintiff  obtained  a  verdict.  A  rule  nisi  for  a  new  trial  having  been 
obtained,  it  was  contended  that  the  owners  were  liaUe  for  aay 
mcesiary  suj^Ues  furnished,  or  repaira  done  by  the  master's 
order.  Abbott  on  Shippings  4th  ed.  p.  127-  The  term  neceswy 
meant  what  was  reasonably  fit  and  proper  for  the  ocomhou.  So, 
also,  an  infant  is  liable  for  necessarieay  which  meana  sueh  thisjp 
as  are  suitable  to  his  degree,  estate,  and  condition ;  for  that  is  die 
language  of  the  replication  to  the  plea  of  infancy.  It  was  coo- 
tended  that  the  question  left  to  the  Jury  was,  whether  the  si^ 
plies  furnished  were  such  as  a  prudent  dwner^  if  present,  woM 
have  ordered.  The  true  question,  however,  waa,  whether  tfaq^ 
were  ab^olntely  necessary ;  and  Gary  tx.  White,  6  Brawn's  FvL 
Ca.  326.  is  an  autjbority  to  shew  that  the  liability  ^  tha  •ofmo 
depends  upon  that  fieict.  Abbott,  C.  J.  said,  the  g^aeral  rule  1% 
that  the  master  may  bind  his  owners  jbr  necessary  npaiiadMie^w 
euppUes  provided  for  the  ship.  It  wsas  contended  at  the  irisl^.tlMt 
this  liabUity  of  the  owners  was  confined  to  what^wna  absohite^ 
neceisary.  I  thi^k  that  rule  too  narrow;  for  it  woiddbe^extBeniel; 
diftcult  to  decide,  and  often  impossible,  in  many  eaae^  what  ii 
uisoluMjf  neoessary.  If,  however,  the  jury  are  to  eoquiieaDly 
what  is  necessary,  there  is  no  better  rule  to  ascertaia  that,  tium 
by  considering  what  a  prudent  man^  if.  present,  w«uld  do  under 
^circumstances  in  which  .the  ageol^  in  his  abMnce,  is  called 
i^pon  to  act.  I  am  of  opinion,  that  whatever  b  fit  and  pny^ 
for  tho  aervice  in,  which  a  veaael  ia  engaged;  whatever  the  ovmtf 
of  that  vesse]p  aa  a  prudent  man,  would  have  ordered  il  pcesent 
lit  the  time,  cornea  within  the  meaning  of  the  tennt.  ^aeocs- 
aniff,''  4a  •Pplied  to  those  repafaa  don^  or  thmgs  pKovided.fo 
the  ahip  by  order  of  the  maatei:,  for  which  the  ow9ec%  are  liable. 
I  think,  therefore,  that  the  question  in  the  case  waa  properly  left 
to  tiie  jury,  and  that  thi»  rule  ought  to  be  dierintiiy^l/'  Bay- 
ley,  J.  /' The  d^rtnin  of  fkslup,aa  agent  for  the  owners,  iw  a  ^ 
neral  authority  to  act  for  th^n.  Tliey  ought  not to.iqppoint  a iusd 
upon  whose  compliance  with  their  ortos,  and  on  wiioBa  prudence 


and  (BwsreDon,  uey  cinnot  rely.  Itae  ovnen  are  reflponalbie  tor 
any  tbuig-ordeted  by  him  for  the  ship  within  the  scope  of  his  gene- 
ral autfaority.  Now,  I  thinlc  it  k  within  the  scope  of  hia  authority 
to  ofder  auchrepain  or  Bupplies  ns  it  may  reasonably  l>e  supposed 
tiiat  the  owners,  if  they  had  had  an  opportunity  of  deciding  for 
thetnaelvet,  woald  hare  ordered;  and  I,- therefore,  think  that  this 
nde  Aould  be  diacfaa^ed."  >  ' 

XVI.  Nor  does  the  rule  suffer  any  alteration,  whether  the  master 
AaiB  hare  ordered  such  jieceasaries,  or  borrowed  the  money  to 
proride  them,  at  home  Or  abroad,  provided  the  neceeaity  be  proved. 
Where  the  amount  is  considendile,  and  the  place  of  the  contract 
abroad,  the  more  usual  mode,  indeed,  is  to  borrow  the  money  on  the 
ship.  And  it  has  been  said  by  the  Lord  Chancellor,  that  if  in  a 
fomgn  port  a  loan  of  money  is  necessary  to  enable  the  master  of 
a  sinp  to  prosecute  his  voyage,  a  person  making  that  advance  is 
potepB  entitled  to  a  lien  on  the  ship,  without  an  mstrutMnt  of 
hypothecation,  (a)  But  if  the  master  finds  it  more  convenient  to 
borrow  money  by  personal  contract,  he  may  adopt  thia  method, 
BJid  the  court  will  hold  his  owners  liable.  Thus,  in  Evans  v. 
WilliamB,  (b)  where  the  master  had  borrowed  the  money  for  the 
necessaries  of  the  ship  abroad,  on  his  own  contract,  and  gave  in 
evidence  (though  not  necessary  to  tlie  case,]  that  he  could  not 
have  obtained  the  money  on  the  security  of  the  ship,  Lord  Ken- 
yan held,  that  the  owners  were  of  course  liable ;  and  that  the 
knder  might  recover  from  them, 

Ai  the  master  has  this  right  to  bind  the  owners  by  his  contracts 
for  necessaries  with  others ;  a  fortiori,  If  he  pay  for  such  necessa- 
ries himself,  he  may  call  upon  them  to  repay  him.  But  as  the  law 
entertains  a  very  just  jealousy  of  thia  species  of  contracts,  in 
which  the  same  person  at  once  incurs  and  admits  his  own  account, 
those  who  are  in  such  circumstances  should  be  prepared  to  prove 
by  the  most  direct  evidi^nce  the  absolute  necessity  of  such  victual- 
ling or  repairs, 

la  Rocher  f.  Busher,  (c)  the  plaintiff,  a  merchant  at  Oporto, 
el.-iimed  the  amount  of  goods  and  money  supplied  to  the  master  of 
the  defendant's  vessel,  at  Oporto,  for  the  use  of  the  ship.  The 
counsel  for  the  defendant  admitted  the  liability  of  the  master  for 
necessaries  supplied  for  the  use  of  the  ship :  but  contended  that  hn 
was  not  equally  liable  for  monies  supplied  to  the  captain  to  be 
subsequently  appropriated  by  him;   and  denied  that  the  monies 

(4)  SxfmrU  Hklkett,  S  Rase  194.      v.  White,  I  Br.  Pari.  CsKi,  SS4. 
■■d  Ves  and  Beam.  13.  (c)  1  Stark.  tT.  ,     . 

(»  Abbott,  las.  See  likewiw  Car; 
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had  been  expended  in  the  use  of  the  ship.    But  the  vaatta  being 
himaelf  called,  and  giving  evidence  that  certain  sums'  had  been  mo 
i^lied^  Lord  Eljubnborou^h  said,  ^  In  strictness,  a  clafan  of  this 
kind  is  limited  to  articles  supplied  through  necessity.    But  where 
the  same  necessity  exists,  money  may  be  supplied  as  n^U  as  goodly 
and  the  amount  recovered.    This,  however,  must  not  be  under- 
stood of  an  indefinite  supply  of  cash,  which  the  master  may  disa- 
pate :  but  only  such  as  is  warranted  by  the  exigency  of  the  case, 
as  for  the  parent. of  dutiesy  and  other  nedsssary  pwrposet.   I  o&ee 
held,  that  proof  of  the  strict  application  of  the  money,  to' the  por* 
poses  of  the  ship  was  necessary ;  and  Mr.  Justice  Heath,  sittisg 
for  the  Chief  Justice  of  the  Common  Pleas,  did  the  same.    But  I 
cannot  advise  the  Jury  to  find  more  than  they  may  deem  db9(h 
hUehf  necessary  for  the  use  of  the  vessel."  {a)    And  in  IUmer«. 
Gooch,  Abbott,  L.  C.  J.,  ruled,  that  in  an  action  against  .the  owner 
'of  a  ship  for  ihoney  supplied  to  the  captain  in  a  foreign  port,  it 
was  not. sufficient  to  prove  the  advance  of  a  much  larger  sum  thtn 
was  necessary  for  the  use  of  the  ship,  and  an  application  of  foH 
of  thai  suni  to  such  uses,  the  residue  being  placed  to  the  private 
aciDount  of  the  captain,  but  that  it  was  essential  to  prove  the  ad- 
vance of  a  specific  sum;  and'  that  such  sum  was  necessary  for  the 
use  df  the  ship,  and  was  so  applied  in  fact,  {b) 

XVII.  But  though  the  owners  be  liable  for  necesflaries  fumiahed 
to  the  ship,  and  money  advanced  to  the  master  .to  purchase  vaA 
necessaries,  so  far,  and  to  such  an  amount,  as  tibe  strict  appro* 
priation  of  the  money  supplied  can  be  proved,  the  obligation  is 
not  so  specific  and  ascertained  as  to  supersede  die  right  of  die 
owners  to  examine  the  accounts,  and  to  enquire  into  the  neces- 
sity; and  it  has,  therefore,  been  decided  upon  this  principle,  that 
the  owner  is  not  bound  to  honour  a  bill  of  exchange  drawn  by  the 
master  in  a  foreign  port  for  money  so  supplied  to  him.  In  Harder 
V.  Brotherstone,  (c)  the  first  count  in  tJie  deelitration  stated  that 
the  plaintiff  carried  on  business  as  a  merchant,  at  Pernau,  ia 
Russia ;  that  the  defendant's  ship  being  at  that  place,  a  sum  d 
money  was  necessarily  wanted  for  her  use ;  that  thereupon,  in 
consideration  that  the  plaintiff  would  advance  this  money,  the 
defendant  undertook  that  a  bill  of  cfxchange,  to  be  drawn  as  a 


(a)  In  this  case  it  was  keld  that  the 
captain  was  a  competent  witness  to 
prove  the  moftey  advanced,  and  the 
necessity  of  the  supply  — See  Evans  v, 
Williams,  7  T.  R.  481.  n.  The  cap- 
tain, indeed,  is  an  admiisible  witness, 


not  on  the  ground  of  neeeirit^t  but  on 
the  gronnd  that  he  stands  mUffereKt 
between  the  parties. 

(b)  2  Starkie,  4S8. 

{c)  4  Campb.  S54. 


Kctirity  for  the  amount  by  tbe  m&ater  of  the  ship  on  one  William 
Shsrplea,  at  Uverpool,  should  he-duly  honoured ;  that  the  plain- 
tiff did  accordingly  advance  the  amount,  but  Sharpies  refused  to 
acceptor  pay  the  hill.  Gibhs,  C.  J.,  stated,  "  That  he  was  clearly 
of  opinion  that  there  was  no  implied  undertaking  on  the  part  of 
the  owner  of  a  ship,  that  a  IrUl  of  exchange,  drawn  by  the  master 
4Mi  a  third  person,  for  money  advpjiced  for  the  ship's  use  abroad, 
AotiA  be  duly  honoured."  So,  if  the  master  draw  upon  his 
owners  for  such  necessaries,  it  should  seem  they  would  be  under 
DO  obfij^tion  to  accept  the  bill.  They  would,  indeed,  be  liable  to 
the  debt  the  moment  it  is  contracted :  but  in  coUaieral  obligations 
IS  this  kind,  as  between  master  and  servant,  prinapal  and  agent, 
fcc.  it  is  totally  a  different  thing  to  be  liable  to  an  account,  after 
examination  and  proof,  and  to  be  subject  to  the  instant  accept- 
ance of  a  bill  of  exchange  before  such  account  is  ascertained  and 

Xyiil..  As  sometimes  the;  owners  of  a  vessel  employ ,a  supen:atgo, 
tteoHitntcts  -viaeh  are  made  by  an  agent  of  this,  description  are 
equally  Innding  with  those  which  the  master  makes  ^Uiin  the 
■scope  of  his  authority.  Therefore  In  Mitchell  v.  Glennie,  it  was 
nled  by  Lord  ESlenborough,  that  the  owner  of  a  ship  was  liable 
for  stores  and  necessaries  supplied  by  the  order  of  a  supercargo, 
after  fhe  detention  and  liberation  of  the  vessel  by  a  foreign  power, 
aMiough  the  supplies  were  furnished  after  an  abandonment  by 
the  qmier  to  the  underwriters,  (o)  So,  likewise,  the  owner  of  a 
packet-boat,  employed  by  government,  hut  of  which  such  owner 
receives  the  earnings,  is  liable  for  the  amount  of  stores  furnished 
fcr  the  vessel  by  the  orders  of  a  captain  appointed  by  the  post- 
master general.  (S)  But  the  owner  of  a  vessel  let  to  freight  for  a  Eiceptioni  w 
particular  voyage  is  not  Uable  on  the  contract  of  the  master  for  rulef^attUc 

the  non-«leliverv  of  iroods;  for  the  master,  under  such  circum-  owner  it  bound 

'  "  .  bv  the  contract 

Amces,  tliough  originally  appointed  by  the  owner,  must  be  taken,  oftbcmuter. 

pro  kdc  vice,  to  be  the  agent  of  the  freighter  only,  (c)  So  like- 
wise, where  the  defendant  bought  a  ship  taken  in  execution  under 
tjieri  facias,  in  1805;  but  not  having  paid  the  whole  of  the 
purchase-money,  the  sherifT  did  not  execute  a  regular  assignment 
till  1810.  The  defendant,  however,  was  immediately  put  into 
pMsession,  and  got  the  vessel  roistered  i*  his  own  name.     In 

(•)  Mitchell  ■>.  Qlennie,  I   Stark.      CrawfoTd,  S  Stra.  1!6I. 
tW.  (c)  James  v.  Jones  and    Another, 

a)  GtokM  V.  Came   and   Othen,      SEsp.ST.  S.C.,uid  soe  ont^. 
t  Can^.  139.     And  m  Fariih  v 
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1806,  he  chartered  her  to  the  captain  for  three  yean,  and  inter- 
fered no  more  in  the  business.  Lord  EUenborougfa  held  that 
the  defendant  was  not  liable  for  stores  ordered  by  an  agent  of  the 
captain  during  the  thfte  years,  (a)  And  the  Court  of  King's 
Bench  refused  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
relation  of  master  and  owner  did  not  subsist  between  the  captun 
and  the  defendant,  and  that  the  case  of  a  ship  hired  for  a  d^UU 
period  differed  firom  that  of  a  vessel  chartered  for  a  parHeukr 
voyage,  where  the  master  is  always  appointed  by  the  owner,  (i) 
And,  in  another  case,  where  the  ship  was  chartered  for  a  pv- 
ticular  voyage  only,  and  was  put  up  by  the  firei^ter  as  a  geneial 
ship,  the  registered  owners  were  held  not  to  be  liable  for  a  tartkraa 
conversion  of  the  plaintiff's  goods  by  the  master,  in  the  absence  of 
proof  that  they  were  received  on  board  by  some  person  q^poinled 
by  them,  (c) 

(s)Frscer«.Manh,  SCampb.  517.  «.  Crawford,   S  Stra.    IS56.— Mow 

(»)  IS  Sart.  SS6.  folly  reported,  Abbott,  M.    Bat  tUi 

(e)  jJackesaie  s.  Eo<re  aad  Othsta,  auldect  will  be  moseMlytnaloiia 

nil#.    Parkh  the  .GhapUr  on  Frafbt 


■  * 


•  •   • 


CHAPTER  III. 

nr  TBI  powSb  of  thb  mastbk  ovbr  thb  ship,  caego,  and 

nSIOHT,  AS  TD  PLBDOB,   OB  ALIBNATION  IN  PART  OR  WHOLB. 

Ill  tbe  piece^g  Qhtipter  we  iatve  considered  the  authority  of  the 
Barter  to  bind  ttie  persons  of  his  owners  for  the  necessaries  of  the 
■hip,  He  subject  of  the  present  Chapter  will  he,  the  manner  in 
irliidi  the  ship,  freight,  and  coiyo,  may  be  bound,  and  the  autho> 
ri^  of  the  master  to  give  an  obligation  upon  the  ship  itself ;  or, 
in  other  wcffds,  to  hypothecate  or  alienate  the  vessel;  of  to  sell 
tr  ^kige  the  cai^  or  freight,  in  part,  or  whole.  We  shall  consi- 
iln  the'  title  under  the  three  heads;  j(n«,  Whetiher  a  ship  can 
be  the  sufajeet  of  a  spedfie  lien.  Secondly,  Under  what  drcum- 
itancea  tiie  master  may  hypothecate  the  ship,  freight,  and  cargo ; 
nd,  thirdly  f  How  for  he  may  sell  or  alienate  the  ship,  freight, 
ad  cargo  in  part,  or  altogether. 

I.  And,  first,  with  reepect  to  the  point,  how  far  a  ship  may  be  Of  >  nta  o) 
thend>jcctofalien.  ■""»• 

It  hu  already  been  s^d,  that  ships  cannot  be  the  subjects  of  a 
iperiflc  lien  to  the  creditors  who  may  supply  them  with  neces- 
nriet.  Tlere  is  a  two-fold  reason  for  this;  in  the  first  place, 
'  because  lien  always  presumes  the  possessioa  of  tbe  article  by  the 
creditor  J  and,  therein,  liis  power  of  holding  it  till  his  demands  are 
Mitfied; — but  in  the  case  iA  a  ship,  such  possession  by  those  who 
■npi^  it  with  necessaries  cannot  occur.  For,  as  r^ards  the 
naster,  he  is  possessed  only  as  tbe  agent  and  servant  of  his 
oirura.  And  as  retards  those  wIuhd  he  may  employ  to  repiur 
the  diip,  they  have  muiifrstly  no  other  possession,  than  his 
worianen ;  no  other  possession,  for  example,  than  a  builder  or 
cvpenter  employed  to  build  or  repair  a  house.  The  other  reason 
why  ships  are  not  the  subjects  of  such  specific  liens  is,  that  it 
*(mtd  Ofcn  ■  tbe  door  to  the  manifest  mischief  of  commerce,  and 
*onld  be  an  impediment  to  Uie  most  valuable  article  of  public 
*i>d  private  property,  if  either  the  master  for  any  stores  supplied 
by  himself,  or  any  of  the  dealers  with  the  ship,  could  arrest  the 
departoie  of  tbe  vessel  for  accounts  afterwards  lidgated,  or  of 
maQ  unonnt.  Under  these  principles,  therefore,  the  law  of 
Eojlaiid  rejects  almost  wholly  the  doctrine  of  lien  as  regaida 
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Rich  V.  Coe. 

Farmer  v. 
Davis. 


Wcsterdell 
Dale. 


Hoarev. 
Clement. 


Justin  V. 
Ballam. 


ships.  If  a  shipwright,  indeed,  take  a  vessel  within  his  own 
docks,  or  entirely  within  his  own  possession,  to  repair  it,  he  may 
of  course  detain  such  ship  till  his  demand  be  satisfied,  provided  he 
has  done  nothing  inconsistent  with  the  exercise  of  the  right  of 
lien;  that  is,  provided  there  be  no  special  contract  for  credit,  or 
custom  of  trade  postponing  payment;  in'lJbe  same  manner  as  any 
other  artificer  may  detain  the  subject  of  his  own  trade  under  the 
same  circumstance.  But  if  he  be  not  in  actual  possession  of  the 
vessel;  if  it  should  have  quitted  his  dock,  or  if  he  shall  have 
made  his  repairs  without  taking  the  ship  into  his  own  mastership 
and  dominidn,  such  shipwright  is  not  preferred  by  the  law  of 
England  before  other  creditors,  nor  has  he  any  lien  upon  the 
vessel  merely  as  its  repairer,  nor  even  as  its  buiUer. 

n.  Thus,  in  two  early  cases  Rich  t;.  Coe,  (a)  and  Farmer  tr; 

,  Davis,  {b)  Lord  Mansfield  having  expressed  himsetf  in  tlie  genettl 
terms,  ^'  that  a  person,  who  supplies  a  ship  with  necessaries,  hai 

-  not  only  the  personal  security  of  the  master  and  owneam,  but  abo 
the  security  of  the  specific  ship,"  Lord  Kenyon,  in  the  one  of 
Westerdell  t;*  Dale,  (c)  took  occasion  to  restrict  the  general  appii* 
cation  of  this  opinion.    He  observed,  ^'  In  Rich  v.  Coe,  it  iras 

'  said^  that  the  person  supplying  a  ship  with  necessaries  has  a 
treble  security ;  the  person  of  the  master,  llie  ship,,  and  the  ^ 
sonal  security  of  thejOwners:  but  I  doubt  whether  that  doctine 
is  not  too  generally  laid  down.  Sir  J.  Jekyll  held,  in  a  case 
before  him,  thut  the  master  could  not  subject  die  ship  if  w 
England)  and  that  was  afterwards  confirmed  by  Lord  Hard- 
wicke."  This  doctrine,  indeed,  had  been  previously  affirmed  hy 
the  courtsi  in  ihe  two  cases  of  Hoare  t;.  Clement,  (d)  and  hsAa. 
V.  Ballam,  (e)  In  the  first  of  these  cases,  Clement  having  suf^iM 
the  ship  with  necessaries  in  an  English  port,  md  the  ship  being 
afterwards  sold  to  Hoare  before  his  bill  was  paid,  be  institoteii 
suit  in  the  Court  of  Admindty  against  the  persons,  who  were 
master  and  owner  at  the  time  of  the  sujqply,  and  also  against  the 
ship  and  Hoare  himself.  Under  these  circumstances,  Hon^ 
applied  to  the  Court  of  King's  Bench  for  a  prohibition  ag^st 
the  Court  of  Admiralty,  to  stay  the  proceedings  against  him  and 
the  ship,  which  was  granted.  In  Justin  v.  Ballam,  Ballam  had 
instituted  a  similar  suit  in  the  Admiralty  against  a  Norw^afl 
ship,  for  payment  of  the  price  of  a  cable  and  anchor  delivered  on 
botod  the  ship  to  the  master,  in  the  River  Thames^  upon  trhich 


(a)  Cowp.  636. 
(»)  1  T.  R.  109. 
(e)  7  T.  R.  Sit. 


(^)  S  Show.  SS8 

(e)  Salkt  34.  9  imiVtmym,  801. 


Justin  applied  to  the  Court  of  King's  Bench  for  a  prohibitioii,  ^nimon 
Tb»  court  de(»ded«  that  the  ship  was  not  liable  to  the  suit;  ^at. 
Because  it  did  not  ^pear  that  the  ship  was  in  her  voyage,  when 
■he  became  in  distress  for  want  of  a  cable  and  anchor,  and  at  the  ^^i^  *• 
time  of  the  contract;  aecondfy,  Because  there  was  no  actual  hypo- 
thecadoa;  and  they  said  that  although,  by  the   maritime  law, 
every  contract  with  the  master  of  a  ahip  implied  an  hypothecar 
tion,  yet  it  wa^  otherwise  by  the  law  of  England,  unless  expiiesBly 
•0  agreed.     And  vgain,  in  Watkinaon  v.  Bemardiston,  (a)  where 
the  proceeds  of  a  ship  sold  had  been  brought  into  Chancery,  and 
the  plaintji^  who  wa^  the  master,  claimed  money  paid  by  him 
tor  the  accounts  of  several  tradesmen  in  London,  employed  upon 
his  order,  to  make  repairs,  and  find  necessaries.  Sir  J.  Jekyll, 
decreed^  Uiat  tins  demand  was  not  alien  on  the  ship.   Sir  J.  JeVyll, 
indeed,  added  in  the   same  decree,  that  if  the  demuid  of  the 
aaaster  had  been  for  wages  paid  by  him  to  the  mariners,  and  fo^ 
money  disbursed  by  him  on  the  ship's  account  in  the  course  of  a 
fordgta  voyage>  it  would  have  been  a  lien  on  the  ship.    But  this 
part  of  his  opinioQ  haa  been  expressly  overruled  in  the  case  of 
Hnssey  v.  Christie  and  Others.  (£)     In  this  case,   Hussey,  the  Huuarn 
master  of  »  ship,  had  employed  several  persons  to  provide  her  in  Chriiua 
necessaries  abroad ;  and  given  his  own  promissory  notes  for  their 
accpuats.     Upon  returning  to  England,  and  finding  his  owners 
bankr^ts,  he  endeavoured  to  ret^  possesaion  of  the  ship  as  his 
lien  and  security.     Being  forcibly  deprived  of  her  by  tlie  assignees, 
he  instituted  this  suit  in  the  Court  of  Chancery  to,  restr^  tl\em. 
from  selling  the  ship  till  his  demands  should  be  paid.    The  Lord 
Chancellor  sent  the  case  to  the  Coi^t  of  King's  Bench,  where  the 
jo^es  all  concurred  in  opinion,  that  the  m^ter  had  not  a  lien 
on  the  ship,  (c)     In   two  other  cases   before   Lord   Hardwicke, 
m  Buxton  t>.  Snee,  (i^)  and  ex  parte  Shank  and  Others,  (e)  he  Bnxton*.SnM, 
nwdc  his  decrees  upon  the  same  principle.     Li  tJie  first  case  he  ^  ''pant 
■■id,  "  I  know  no  case  where  ^e  repairs,  &c.  whether  they  wer^ 
by  part-owners,  pr  sole  owner,  masters  or  husbands,  liave  been  held 
a  chai^  ot  lien  on  the  body  of  the  ship."     In  the  latter  cose,  he 
said,  that  although  the  law  of  Holland  gave  a  person,  who  repaired 
a  house  ^  ship,  a  specific  lien,  there  was  no  such  law  in  England. 
The  last  case,  indeed,  was  particularly  strong ;  the  person  who 
claimed  the  specific  lit-ii,  as  haiiiif^  npaircd  ilie  i^hip,  haiing  ob- 
tained possession  of  the  money  upon  the  bankruptcy  of  the  owner. 

(ii)2P.Wm.s.  367.  and  Abbott.  135.  (c)  9  Easl.  4g6. 

(ft)  la  Vex.  Juu.  a9-t.— Stc  likewise  {d)  1  Vcz.  15i. 

«  parte  H«Itelt.  3  Vciej  and  Bc«nii-s,  <e)  1  Atk.  834. 
l)j.,  snaAbbotl,  \ii.  ' 
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And  in  the  cMe  of  Wilkiini  v.  Carmi^lnel^  (a)  ivhert,  tifoa  ikt 
bankruptcy  of  the  owners^  the  master  claimed  to  fctein  the  ahipai 
a  lien  for  his  tnigea  and  repairs,  &c.  far  wUdi  he  made  himnif 
answerable,  Liord  Mansfield  himself  ssdd,  ^  As  to  the  stores  and 
repairs,  it  is  a  strong  answer  to  the  claim,  that,  when  the  destNiA 
was  made  by  the  assignees,  the  master  had  not  paid.  But  iftiMie 
were  any  lien  oripnally,  it  was  in  the  carpenter ;  the  master  odidd 
not,  by  paying  him,  be  in  a  better  situation  than  his,  and  he  had 
parted  with  the  possession,  so  that  he  had  given  up  his  lien,  if  he 
ever  had  one.  The  other  creditors  had  none.  Work  done  foa 
ship  in  England  is  supposed  to  be  done  on  the  personal  ereHk  of 
the  employer.     In  foreign  parts  the  master  may  hjrpcfthecats  the 

8hip."<*)' 

III.  Upon  all  these  cases,  it  may  now  be  considered  as  an  erts- 
blished  rule  of  law,  that  neither  the  master,  nor  any  of  thoie 
dealing  with  a  ship  for  repairs  and  n^ressaries,  can  have  any  ^ 
cific  lien  on  the  ship ;  except  in  the  case  of  a  shipwright  or  mother 
artificer  having  actual  and  entire  possession  of  the  vessel,  fai  deck^ 
in  performing  his  work,  and  reti&imng  possesnon  till  paymait  *  ■ 

IV.  And  even  in  the  circumstance  of  a  shipwright  having  Ak 
vessel  in  his  own  dock,  the  existence  of  a  custom  in  the  poit  or 
country,  that  such  shipwright  shall  only  look  peraonafly  to  tiie 
owners,  will  take  a  ship  out  of  the  ordinary  rule  ^  goods  in  Ae 
actual  possession  of  the  woriunan  claiming  a  lien ;- an^  will  pre* 
vent  such  shipwright  from  having,  even  in  this  strong  case^  any 
lien  upon  the  vesmd. 

This  is,  indeed,  the  custom  in  the  river  Thames,  and  of  ctmne 
applies  to  all  ships  repaired  in  the  docks  in  this  river.  Thus  in 
Raitt  V.  Mitchell,  (e)  In  this  case,  the  defendants  w^e  ship* 
Wrights,  and  had  a  dock  in  the  river  Thames.  The  plaintiff  haf* 
ing  purchased  an  JEant  Indiaman  called  the  Ocean,  delivered  ber 
to  the  defendants  to  be  repaired;  and  she  was  plaeed  in  their 
dock  for  that  purpose.  Nothing  whatever  passed  between  the  par^ 
ties  with  respect  to  the  time  or  manner  in  which  the  repairs  were 
to  be  paid  for,  luitil  two  months  afterwards,  when  they  were  coiA- 
pleted.  The  plaintiff  having  then  required  that  the  ship  shoddlie 
delivered  back,  thht  she  might- proceed  on  her  voyage  to  the  Sad 
Indies ;^  the  defendants  insisted  that  she  should  not  leave  their  dodk 
till  security  was  given  for  tlie  repairs,  which  amounted  to  eM^ 


.r 


(a)  Doug.  101. 

{b)  See  likewise  Wood  and  Others 
r.  Hamilton,  in  Doni.  Prac.  1700,  re- 
ported in  sabfltance,  Ai>boU,  140. 

(e)  4  Campb.  146.    See  ako  the  re- 


cent decision  of  Franklin  r.  ^P^t 
4  Barn,  and  Aid.  341.  And  ikeofi- 
nlon  of  the  Lord  Chinceli6f  m  e* 
|iar/<;  Aland, «  RqM,9IC     '  ^"' 


3000/.  The  pltuotiiF,  proteating  against  the  defendant's  right  to  "f  lienoa 
deUin  the  ship,  brought  this  action  which  was  in  case,  with  a  count  ''" 
in  trover.  On  the  part  of  the  plaintifT  it  wa»  prored,  that  by  the  ^^^^^  ^ 
uasge  of  trade  in  the  river  Thames,  where  there  was  no  express  Mitchell. 
tgreement  as  to  the  time  ef  payment,  the  shipwright  invariably 
gave  credit  for  repfdra  to  the  owner  of  the  ship  repaired ;  and  that  Cuitom  u  to 
Ihc  credit  varied  in  difierent  trades.  That  it  was  generally  fifteen  m^ia'oie^ 
months ;  and  with  respect  to  East  India  ships,  eighteen  months :  "''''  TliutKt. 
but  that,  without  a  previous  atipidation  for  that  purpose,  neither 
ready  money  payment,  nor  security,  was  ever  required.  On  the 
part  of  the  pluntiff,  it  was  contended,  that  under  no  circumstances 
^d  there  enst  a  lien  for  ships,  even  when  there  was  to  be  a  pay- 
ment in  ready  money.  The  defendants,  contra,  insisted,  that  it 
was  an  established  principle,  that  an  artificer  bad  a  lien  on  any 
chattel  upon  which  he  bestowed  his  labour  in  the  course  of  his 
trade ;  and  that  there  was  no  reason  why  this  right  of  lien  should 
not  extend  to  a  ship  in  the  dock  of  a  shipwright.  That  there  a|v- 
peaied  to  be  uo  real  difference  between  a  ship  in  the  dock  of  a  ship- 
carpeater,  and  a  coat  in  tlie  workshop  of  a  bulor.  Lord  £llen-r 
borough,  "  I  am  of  opinion  that  in  this  case  the  defendants  had 
no  rii^t  to  detain  the  plsdntiff's  ship.  It  is  distinctly  proved  that 
where  there  is  no  express  stipulation  for  a  ready  money  payment, 
credit  is  invariably  given  by  shipwrights  in  the  river  Thamea. 
'  llie  period  of  credit  varies  in  the  different  trades  in  which  ships 
are  employed  :  but  in  each  trade  it  appears  to  be  uniform ;  and  for 
the  repairs  of  an  Indiaman,  we  are  told  it  is  eighteen  months ;  at 
the  expiration  of  which  time  it  is  expected  they  shall  have  returned 
from  their  voyages,  and  put  funds  into  the  hands  of  their  owners 
by  the  freight  they  have  earned.  Thiis  being  the  invariable  usage, 
I  must  consider  it  as  the  basis  of  the  contract  between  these 
parties ;  and  their  respective  rights  and  liabilities  are  precisely  the 
same  as  if,  without  any  usage,  they  had  entered  into  a  special 
agreement  to  the  like  effect.  A  lien  ia  wholly  inconsistent  with  a 
deding  on  credit ;  and  can  only  subsist  where  payment  is  to  be 
made  in  ready  money,  or  there  is  a  bargain  that  security  shall 
be  given  the  moment  the  work  is  completed.  1  do  not  say  that  a 
tfiifncright  has  not  a  lien  on  a  ship  in  his  dock,  where  he  ia  to  be 
paid  in  ready  money  as  soon  as  the  rep^s  are  finished.  On  the 
contrary,  I  am  inclined  to  think  that  /le  has  a  lien  like  other  arti- 
_firirs.  But  there  can  be  no  lien  without  an  immediate  right  of 
action  for  the  debt,  and  that  does  not  accrue  till  the  period  of  cre- 
dit has  expired."     A  verdict  was  given  for  the  pl^ntiff. 

V.  Since  the  decision  of  this  case,  the  Lord  Chancellor  has  also 
detcmuoed  that  a  ship,  whilst  possession  is  retainetl,  is  specifi-  i 
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cally  diargeable  in  reaped,  of  the  expense  inCarred  in  repainiigity 
but  that,  the  posfieaaion  painted  with»  the  lien  is  loet  (a)  And'k 
soother  case,  sent  by  his  Lordship  to  die  King's  Bencbj.forlk 
opioioQ  of  the  judges,  that  court  expresdy  decided,  that  a  du^ 
Wright,  having  a  ship  in  hia  aahud  possession  in  his  dock,  hada 
lien  for  r^>aLra.  {b) 

VI.  Upon  a  review,  therefore,.of  all  these  cases,  the  law  of  lies^tti 
mqiects  ships,  may  be  briefly  oomptebended  in  the  three  poinU  :— 

1.  That,  in  no  case  ifriia(eyer,  has  the  master  of  a  ship  mjlka 
on  the  vessel  for  his  wages,  or  for  any  money  paid  by  him  in 
necessaries  or  repairs. 

2i  That  none  of  those  who  deal  with  the  ship,  whether  at  hone 
or  abroad,  for  repairs  and  necessaries,  have  Any  lien  on  the  ihi^ 
unless  a  shipwright  who  shall  have  the  ship  in  his  actual  otidai- 
tire  possessiany  and  shall  numualfy  detain  it  till  his  debt  be  pad. 

3.  And  that  even,  in  this,  latter  case,  if  there  be  a  custom  of  the 
port  or  country  that  such  repairs  ahall  be  a  peraonal  credit,  and 
not  a  lien,  such  custom  takea  avimy  the  right  of  lien ;  and  theahip* 
Wright  must  deliver  up  the  ship,  though  actually  in  his  dodi.  (c) 

Secondly y  As  to  the  poner  of  the  master  to  hypotbecale  the 
diip,  a  power  which,  from  the  necessity  of  die.  case,  themsiter 
possesses  by  the  znaritime  code  of  all  commercial  countries,  sod 
which  our  own  laws  have  adopted  from  the  earliest  period. 

VII.  As  this  privilege  of  the  masteramounts  almost  toapower<f 
the  absolute  disposal  of  the  ship,  the  custom  of  all  countrita,  and 
of  our  country  amongst  them,  limits  this  hypothecatioii  by  tke 
master  to  the  circumstance  of  the  vessel  being  in  Afamgn  comh 
try,  or  in  the  course  of  her  voyage,  and  not  in  the  phce  of  hor 


(a)  Ex  parte  Bland,  12  Rose,  91. 

(h)  Franklin  v.  Hosier,  4  Bara.  aDd 
Aid.  S41. 

(e)  In  the  Johif,  Jkckson,  roaster, 
3  Rob.  888.,  there  was  a  determina- 
tion of  the  CourtofAdoairaltj,  which 
at  first  Yiew  appears  to  conflict  with 
this  doctrine  of  lien.  Some  English 
merchants  had  supplied  an  American 
vessel  with  stores,  ^c.  for  a  Voyage  to 
the  Mediterranean.  Theship  went  and 
retnmed  to  England;  and  the  master 
being  dead,  and  the  owner  in  America 
being  a  bankrupt,  was  sold  in  the  Ad- 
miralty Court  in  England,  under  a 
suit  by  the  seamen  for  their  wages. 
Atarplus  remaining  after  the  pay- 
,  n«Bt  of  tha  w«gei»  tbt  msrrhsoU  whft 


had  supplied  the  vessel  applied  for 
payment  of  their  demand.  The  Juilge, 
Lord  Stowell,  granted  it;  andsdded, 
that  upon  looking  into  the  esses,  he 
found  it  had  been  the  pradiee  of  the 
Admiralty  Court  to  allow  creditois  of 
this  kind  to  sue  against  proceeds  r^ 
niaining  in  the  registry,  notwithstand- 
ing that  prohibitions  have  been  ob- 
tained on  originai  smtn  inslHnled  by 
them.  That  iu  particiiUr,  in  the  yesr 
1 763,  he  found  such  a  suit  was  allow- 
ed to  be  prosecuted  in  the  ADVEHTiitB* 

Clap.  But  it  is  justly  observed  by  a 
learned  writer  upon  this  case,  that 
there  was  no  person  to  represent  the 
owner,  and  oljeet  fSo  the  applkatios* 


ovner'B  residence.     Bat  this  tenn  place  of  residence  has  received 

ft  large  interpretation  by  some  of  tiie  decisioDS,  both  ui  the  courtt 

«f  law  uud  Admirsky.    In  Menetone  v.  Gibbons,  (a)  where  iba 

^fpcAbec^km  was  made  in.  Ireland,  Ireland  wm  held  to  be  a  forei^  Menetone  *. 

taatry  so  fu*  as  to  justify  the  uiaster  in  hypothecatuig  the  ship.  °"'''^°*- 

And  in  the  Barbara,  Cbegwin,  (b)  the  Admiralty  court  held,  upon 

the  same  principles,  that  Jersey,  for  the  purpose  of  sustuning  by- 

petbecation  bonds,  might  be  considered  as  a  foreign  poeseBnoQ,  to  - 

an  owner  of  Lond(m.     It  may  be  necessary  to  observe  here,  that 

a  bond  giren  by  the  master  for  money  advanced  under  drcum-  of  hrpothe- 

■Unces  of  extreme  distress,  as  an  hypottecation  of  the  ship  and  J^^'in*^ 

freight,  is   to  be  considered  in  the  nature  of  bottomree.     Sndi  nature  of  bov- 

bonds  have  always  been  held  within  the  jurisdiction  of  the  Admi-  *°°^"^ 

Tttlty  Conrt,  and  receive  a  very  bvourable  consideration.    They 

are,  however,  conudered  valid  ou  the  ground  of  necessity  only. 

And,  upon  tJie  same  prindjde  only,  a  later  b<Hid  is  entitled  to  ft 

priority  of  payment  over  a  former.     But  the  same  privilege  is  not 

to  be  extended  to  every  ^>ecies  of  security  which  may  afdect  the 

ship,  (c)     And  with  respect  to  bonds,  a  priority  has  been  allowed, 

even  when  the  difference  in  date  was  very  small^  and  the  bondt 

were  executed  at  the  same  place,  {d) 

VIII.  It  is  usually  required  as  a  condition  necessary  to  the 
validity  of  an  hypothecation  bond,  that  they  should  be  exe- 
cuted in  a  foreign  port  t  but  the  law  does  not  look  to  the  mere 
locality  of  the  transaction.  The  validity  or  invaUdity  of  Uiq 
bond  does  not  rest  on  that  drcumstance  only,  but  upon  tlie 
extreme  difficulty  of  communication  between  the  master  and  his 
ewuers;  and  the  master,  it  is  sud,  will  have  a  r^it  to  hypo- 
thecate the  ship  and  cargo,  though  lying  in  a  port  of  iJie 
same  coiratry  in  which  the  owners  reside,  provided  he  has  u9 
means  of  communicrting  with  them,  (e)  But  if  the  master  can 
correspond  with  the  owners,  it  is  not  such  a  case  of  extreme 
wceaaity  as  to  give  him  the  power  (^  hypothecation.  The  Courts 
«f  Admiralty,  looking  always  to  the  equity  of  the  circumBtances  in 
such  a  case,  have  determined,  that  it  is  not  an  obligation  of  uni- 
versal necessity  that  the  master  should  send  to  the  coimignee  of 
the  cai^,  previous  to  his  giving  the  bond,  and  take  his  directions ; 
Dor  will  they  decree  such  bond  to  be  invalid  upon  the  circum- 

[        («)  3  Term  Rep,  967.  (e)  The  Isabel,  Dodton,  873.    The 

l>)4Rob.  p.  1.  court  in  this  cuealluded  to  the  porta 

(ti  Rhadamaatbe,  Dodson,  £04. i     ofSpain,  someof  whicb  were,  attbe 

ajti  the  Alexander,  ST6.  time,  in  ibe  poesearioa  of  a  foreign 

(i)  Betse;,  Dodaon,  isV.  caemj. 
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2^j^^^^*  Manoe  of  the  money  having  been  advanced  befot«  die  bond  be 
bonda-ki  ihe  ^ven,  if  it  wefe  the  onderatatidin^  that  the  money  was  to  le  se* 
^J^^^^    cored  by  means  of  bottomiee;  nor  will  the  high  Tate  a  Interest 

aflbct  these  bonds^  when  the  casualties  and  risks  to  be  providdl 
against  are  very  great,  (a)  Sueh  a  bond,  nft>reover,  is  not  invalid 
for  want  of  a  particular  description  of  the  voyage :  but  the  dsster 
may  describe  the  voyage,  cypres^  as  near  as  he  can.  (A) 

IX.  We  have  already  said  that  the  master  ought  not  to  hypothecate 
the  ship,  or  to  give  a  bottomree  bond,  unless  in  case  of  neceasitf. 
Therefore,  when  another  species  of  security,  entirely  personal,  aa  a 
lull  of  exchange,  was  resorted  to,  at  the  time,  it  cannot  be  taidlbt 
the  master  had  no  personal  credit^  or  other  resource  for  procuN 
ing  supplies,  except  on  bottomree;  and  under  these  dreumstamces 
Lord  StoweU  decreed  a  bottomree  bund  to  be  invalid.  But  it  ap- 
pearing that  some  part  of  the  money  borrowed  had  reference  to  a 
security  by  bottomree,  he  permitted  the  bond  to  stand  for  that 
part ;  for  in  the  Court  of  Admiralty  it  is  not  necessary  that  af  bond 
should  be  ehher  good  or  bad  m  Mo,  (c)  Bfit  when  mooejrliiur 
been  well  advanced  upon  such  bottomree  security,  there  is  ikotldng 
inconsistent  in  taking  a  collateral  security  as  biHs  of  etdbuige; 
nor  does  such  transaction  exclude  the  bond,  or  dimhiish  ib  inE- 
dity.  (<Q  And  ^ere  the  mai^ter  Is  well  authorised  t6  raise  mon^ 
on  such  bonds,  the  party  lending  is  not  obliged  to  Ibok  to  the  ^ 
plication  of  the  money ;  and  though  there  may  be  some  dishoheiitf 
in  the  nnaster,  the  merchant,  if  he  doCs  not  j^ticipate,  caiiAot'lie 
aflbcted  by  it  {e)  A  hired  timnsport  in  the  gdvemment  serriceii 
not  incapacitated  from  being  the  s^d^ject  of  ^  hypothecaitilm  by  a 
bottomree  bond ;  (/>  and  the  Court  of  Admiralty  will  tM'r^i 
chdm  Justly  founded,  by  a  lioliifute  criticism  of  the  hmguage^W  the 
bond,  biit  will  look  to  the  substantial  justice  of  the  case.  Whei!^ 
ther^ore,  the  consignee,  upon  tihe  direction  of  the  master,  i^ 
pointed  another,  ipriio  was  in  some  degree  recognized  by  the  owair; 
describing  him  as  master.  Lord  Stowell  decided  that  he  was  cooh 
petent  to  hypothecate  the  ship,  and  a  bottonuee  bcmd  made  to  a^ 
cure  advances  by  such  consignees  was  held  to  be  valid.  And  lid 
warrant  of  the  court  wiU  extend  to  the  sails  and  digging,  thoogh 
detached  stnd  on  shore,  if  so  detached  only  for  the  purpose  df  safe 
custody,  (g) 


(«)  See  the  preceding  Note.  (e)  Jane,  Dod.  465. 

(»)  Dodson,  46S.  (/)  IM.  46S. 

(c)  Au(piata,  Dod.  983.  {g)  Aletsnder,  I>od.  97S. 

(d)  Jane,  Dod.  466. 


A,  A  bottpmry  dodo  u  a  o^pnuble  instrument  wbicn  may  be  *  ddrobit 
put  in  suit  by  tjie  perwii  to  whom .  it  is  transfeiTed ;  and  tt  is.  i^bi«  ium^ 
ilmoBt  unaecessuy  to  add,  that  if  the  money  be  not  paid  within.  '°^'' 
tbe  time  conditioned  in  the  hypothecation  bond,   the  ordinary 
GODne  of  practice  is^  for  the  agent  of  the  lender  to  apply  to  the    ' 
Court  of  Admiralty  to  iwnie  its  warrant  for  the  arrest  of  the  ship, 
ud  for  trial  of  the  demand  claimed  upon  tbe  contract ;  \inder 
which  circumstances,  if  the  bond  be  not  satisfied  by  tbe  parlies, 
the  court  will  decree  a  sale,  and  distribute  the  proceeds  according 
to  the  justice  of  the  case,  (a) 

XL.  According  to  th^  nature  of  hypothecation,  the  owners  are 
never  personally  respondble :  but  the  remedy  of  the  lender  is 
against  tbe  master  and  ^e  sh^>  only.  But  though  it  be  n(A  the 
or^nary  practice  for  the  master  to  give  «  supplementary  security 
upon  his  owners  beyond  the  hypothecation  bond,  there  appears  no 
good  objection  agaiiiiit  it,  so  long  as  the  lender  does  not  confound 
two  distinct  obligations,  by  claiming  maritime  interest  upon  a 
security  without  risk.  Therefore  in  Samson  v.  Bragington,  (i) 
where  a  Jamaicu  merehant  liati  taken  botli  an  h\-pothecation  bond 
and  bills  upon  Uie  owner  for  money  advanceil  to  refit  the  ship,  and 
the  ship  being  lost,  sued  upon  liis  bills  of  exchange,  tbe  Court  of 
Chancery  decreed  that  he  Bhould  recover  the  money,  but  without 
the  maritiu\e  interest. 

XII.   Nor  has  the  master  the  power  to  hypothecate  the  ship 
and  freight  only ;  but  in  easo  of  necessity,  as  for  example,  when 
tbe  value  of  the  ship  is  an  inxufticient  security  Tor  the  amount  of 
Hx  repairs,  he  may  hj'pothccate  ship,  freight,  and  cargo.     Thus, 
in  Parmenter  v.  Todhunter,  (e)   a  case  of  capture  and  recapture, 
when  money  was  wanted  in  tlie  instant  to  pay  the  salvage  to  tbe  . 
K-csptors,  and  the  mate  procured  it  by  hypothecating  the  ship 
ud  selling  a  part  of  the  cargo,  Lord  Ellenboroiigh  held,  that  in 
ttKabseuceof  the  master  he  was  justified  in  so  doing.    But  the  Ofththrpoihe- 
vbole  question  came  before  the  Court  of  Admiralty  in  the  case  of  ibip,  freight, 
the  Gratitudine,  (</)   upon  which  occasion  it  was  deliberately  de-  Jl'^"'^''' 
oded  that  the  master  might  b)'potbecate  the  cargo  as  well  as  the 
■hip.    As  this  is  one  of  the  most  important  eikses  of  late  years, 
and  cwtuns  a  more  ample  illustration  of  the  law  of  hypothecation, 
h  deserves  the  peculiar  attention  of  the  reader. 

Xlil.  The  circumstances  of  the  Gratitudine  were  as  follows :— v 
Tbe  imperial  ship  the  Gratitudine,  boimd  from  Trieste  to  London 

(a)  I  TcMj,  4i3,t  nudiecpoil.  (c)  I  Cunpb.  B4I, 

(»)  I  Vescj.  its.  (rf)  3  R»b;  tU.  ..,-'' 
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^c  Orttltu- .    ^th  a  cargo  of  frtdt,  sufibred  so  nrach  from  tempefltnous  weatlicr 

as  to  be  compelled  to  go  into  Lisbon  to  refit.    The  master,  seeing 
that  the  vessel  itself  was  not  of  value  sufficient  to  pay  for  the 
repairs,  applied  for  advice  and  assistance  to  one  of  the  Portagoese 
correspondents  of  the  consignees  in  £ngland;  tins  Portugaeee 
wrote  to  the  consignee,  and  received  an  answer  from  them,  that  it 
belonged  to  the  master  exclusively  to  adopt  every -necessary  mea- 
sure for  the  preservation  of  the  cargo ;  and  if  it  was  necessary  to 
unlade,  the  master  alone  was  to  judge  of  the  propriety  of  such  s 
measure.    Accordingly,  the  master,  bdng  in  want  of  money  to 
defray  the  charges  of  repairing  the  vessel  and  of  imladmg  the 
6argo,  he  borrowed  the  necessary  sum  on  a  bottomry  bond,  bind* 
ing  the  sbip,  cargo,  and  freight,  to  pay  the  said  sum  within  twenty^ 
four  hours  after  her  arrival  in  the  port  of  London.    The  master, 
however,  refusing  to  discharge  the  bond,  the  holder  instituted 
this  suit  in  the  Admiralty  against  the  ship,  freight,  and  cargo, 
The  muter      and  prayed  the  court  to  decree  accordingly.    The  court  ordered 
oSthTca*^    the  bond  to  be  enforced  agahist  the  cargo  as  well  as  the  shqj. 
end  leU  a  port!  Lord  Stowell  said,  in  substance,  that  the  security  of  the  ship  not 
autiiority  to**    being  sufficient,  and  the  master  not  being  able  to  raise  money  on 
■ell  the  whole,   that  alone,  he  was  necessarily  obliged  to  resort  to  the  cargo ;  tlat 

it  could  not  be  said  that  the  master  is  in  all  cases  to  wait'tHI  he 
hears  from  a  distant  country.  That  the  necessity  of  such  a  case 
therefore  compelled  a  choice  of  one  of  two  things,  to  sell  n  part  of 
the  cargo  for  the  purpose  of  applying  the  proceeds  to  the  prosecn- 
tion  of  the  voyage  by  the  repair  of  the  ship ;  oi»  ta  hypotkeeatt  lie 
ivhole  for  the  same  purpose.  With  respect  to  the  former,  (Ac 
sale  of  a  part  of  the  cargo,)  the  books  overflowed  with  authorities. 
With  respect  to  the  cargo,  indeed,  the  power  of  Belling  conMnot 
extend  to  the  whole,  because  it  never  can  be  for  the  benefit  nf  the 
cargo,  that  the  wholb  should  be  sold  to  repair  a  ship  which  is  to 
proceed  empty  to  her  destination.  But  that  hypothecation  viA^ 
be  of  the  whole,  because  it  may  be  for  the  benefit  of  the  whole 
that  the  whole  should  be  conveyed  to  its  proper  market ;  the  pre- 
sumption being  that  this  hypothecation  of  the  fokolcy  if  it  afficts 
the  cargo  at  all,  will  finally  operate  to  the  sale  of  a  part,  and  this 
in  the  best  market,  at  the  place  of  its  destination,  and  in  th<f  hands 
of  its  proper  consignees.  The  advocates  on  the  opposite  fflde 
having  suggested  that  the  master  might  have  sent  the  cax^  by 
another  ship,  the  same  learned  judge  added,  that  there  were  no 
authorities  to  bind  the  master  to  such  transhipment ;  and  that 
upon  all  these  principles  he  should  decree  the  hypothecation  to  be 
vaUd. 


AlV.  ibe  Mnirtot  AdmiiUty^  YegaiUuig  these  hypoUiecstnm  THeOrptita- 
boods  with  a  peculiar  favour,  has,  upon  soma  occasionB,  adminis  - , 
tered  justice  to  thera  with,  a  very  large  equity ;  and  in  the  qaie  of 
the  Jacob,  Btuex,  (a)  extended  the  pledge  of  the  freight  of  a  vessel  J>Mb,  Bmt. 
froiu  a  particular  voyage  to  a  subsequent  one.  The  master  had 
pledged  the  vessel  and  freight  to  a  mercfaaAt  at  Baltimore,  to  be 
discha^ed  npoO  the  vessel's  arrival  at  Cork.  Instead  of  going  to 
Cock  the  ^p  weM  to  Dublin,  and-the  Baltimore  merchant  did  not 
Rceive  ibe  freight.  The  ship  afterwards  sidled- to  America,  and 
thence  to  Jjondon,  where  she  was  arrested  and'  sold,  at  the  suit  of  ' 

the  lender.  The  proceeds  not  being  sufficient  to  pay  the  amount 
ioii,  and  the  fre^ht  oi  the  last  voyage  being  in  Uie  hands  of  the 
^ent  of  ^e  owiier,  the  l^ider  applied^to  the  court  to  have  this 
&«gbt  paid  over  to  hiu.  The  court,  under  the  pecnliftr  drcum- 
■tances  of  the  case,  granted  the  prayer  of  the  petition,  the  judge 
observing,  that  as  there  were  bo  third  puvons  concerned,  but  tlie 
ftci^it  was  in  the  hands  of  the  agents  of  the  owner,  he  should 
decide  according  to  the  equity  of  the  case.  Accordingly,  the 
lender  in  this  case  having  aia  bypothecation'on  tiie  freight  to  Cork, 
was  paid  by  the  freight  jrom  America,  no  third  party,  as  tfaejudge 
observed,  being  interested,  and  there  being  the  most  manifest 
jostice  that  the  owners  should  pay  what  they  did  not  deny  that 
^    they  owed. 

,t  XV.  As  an  hypothecation,  by  the  very  mture  of  the  contract,  H^pathautlon 
s  is  an  obligatioo  upon  the  ship  executmy  only  in  the  case  of  de&ult  the*pn)p«rt?  of 
J    of  payiDent,  it  is  manifest  that  such  an  hypothecation  does  not  ^  ^v- 

alter  the  property  of  the  ship,  nor  transfer  it  to  the  lender.     The 

^    matter,  therefore,  exceeds  his  authority,  if  he  not  only  pledge  the 

slnp  and  cargo,  but  engage  to  deliver  it  to  any  agent  of  the  lender 

'*     in  the  fii«t  instance.     In  Johnson  v.  Greaves,  {b)  where  the  ship 

''      »M  arrested  by  the  Prize  Court  in  Jamaica,  and  the  master,  iu  ' 

-  order  to  procure  her  liberty,  gave  bills  of  lading  of  the  cai^  to 

-  one  who  became  bul  for  the  ship  and  cargo  there  j  it  was  held  by 
' '  the  Court  of  Common  Pleas,  that  the  master  had  no  authority  to 
^.     contract  that  the  cai^  should  be  sold  in  London  and  the  proceeds 

Kaiitted  back  to  Jamwca,  the  owners  being  ready  to  give  a  snffi- 
^'     ctat  security  to  indemnify  the  bail  m  London. 
^  XVI.  It  LB  totally  unnecessary  to  add,  that  the  master  cannot 

'  take  (q>  money  by  hypothecation,  except  for  the  necessary  repairs 
f^  or  victualling  of  the  ship,  or  for  forwarding  the  adventure ;  and 
*|  tba^  in  order  to  prevent  any  fraud,  the  law  always  presumes  that 
^T    tiie  Imder  advanced  the'  money  upon   seeing  and  knowing  the 
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Limtti  to  the  necessity  of  the  ship ;  and  under  this  principle  adnuts  tlie  owners 
power*to  hypo-  to  proTe,  if  they  can,  that  there  was  no  such  necessity.  Upon 
checate.  ^^g  evidence,  the  court  will  exercise  its  discietion,  whetiker  Ike 

money  has  been  fairly  advanced  for  the  purposes  of  the  ship,  and 
fw  the  benefits  of  the  owner ;  or  whether  there  have  been  a  col- 
lusive fraud  between  the  master  and  the  lender.  But  if  the  neces- 
sity, or  great  and  manifest  utility  to  the  ship  and  adventme,  be 
made  to  appear,  or  rather  if  the  owners  cannot  shew  the  coatnrj, 
the  owners  are  bound  by  the  hypothecation,  however  the  master 
may  have  misapplied  the  money.  But  as  the  law  will  notpremime 
fraud,  the  lender,  upon  demanding  the  satisfiiction  of  the  bond  of 
hypothecation,  is  not  bound  himself  to  prove  this  state  of  tlie 
ship's  necessity,  but  the  owner  must  shew  the  contmih^. 

XVII.  We  have  before  observed,  that  if  the  master  shall  bave 

'  given  more  than  one  of  these  hypothecation  bonds  at  diflerent 

periods  of  the  voyage,  the  last  is  entitled  to  priority  of  payment; 

the  principle  of  which  rule  is,  that  the  vessel  was  saved  by  means 

of  the  last,  (a) 

i^f3'^tlioM       XVIII.  Before  we  conclude  this  subject  it  will  be  necessary  to 

duty  it*M  to      oioiserve,  that  the  Courts  of  Admiralty  look  narrowly  into  tran88^ 

U  noTdtowe?'  tious  of  this  kind  $  and  will  not,  in  ordinary  circumstances,  aBow 

to  <ske  ftbot-    an  agent  abroad,  or  any  person  whose  duty  it  is  to  advance  monejr, 

onttury  caaea.  ^^^  ^6  forward  the  adventure,  to  cover  himself  by  a  bottomry 

bond,  and  to  take  maritime  interest.  Tlere  are  cases,  hovefer, 
in  which  this  rule  has  been  relaxed.  Tlie  case  of  the  ship  tkfo(l) 
was  a  cause  of  bottomry  brought  by  the  holder  of  an  instrumfBt 
purporting  to  be  an  hypothecation-bond  for  900/.,  with  maritime 
interest  after  the  rate  of  10/.  per  cent,  against  the  ship,  cargo,  and 
freight,  and  also  against  Messrs.  Donald  and  Son,  theows^« 
Loiti  Stowell,  in  giring  judgment  in  this  case,  observes,  ^ 
it  was  unnecessary  to  say  that  bonds  of  this  description,  when 
entered  into  fairly  and  bona  Jlde,  are  very  favourably  regarded  m 
this  court.  They  are  given  as  security  for  money  advanced  for 
the  necessary  use  of  a  ship  in  a  foreign  port,  where  the  owners 
and  the  master  have  no  personal  credit,  and  where,  without  Mcb 
assistance,  the  fehip  must  continue  to  lie  until  it  becomes  rotten 
and  useless.    It  is  highly  expedient,  therefore,  that  they  abonU 

(«)  Dodaon  904,  &  878.    And  see  bond  lor  Beeeasary  repairs  will  ^^ 

the  caM  of  the  Sidney  Cove,  8  Dod*  the  vessel  as  much  as  if  the  instfiiiDrst 

aoD,  t.    The  iM9t  hypothecatiom  bond  were  actually  executed.    JS*  f^ 

executed  muat  be  the  Jlrtl  paid.   And  Halkett,  9  Rose,  194.  per  Lord  V^ 

#MiM,  that  in  a  foreign  port,  a  mere  (a)  Oodson'a  Adm.  Rep.  ToL  M  ^ 

agreement  to  give  an  hypothecation  190. 


are  founded  and  »upported  is  of  gr&t  antiquity,  fuid  deeply  radi- 
cated in  the  ^neral  maiititne  law  f^m  Xchich  it  has  been  trans- 
planted into  the  law  of  thia  country.  Where  the  master  can-  orthegencnd 
not  procure  the  necessary  supplies  on  the  perBonal  credit  of  tyfottecatiott. 
himself,  or  his  enipl»yera,  there  can  be  no  doubt  that  he  is  at 
liberty  to  pledge  the  ship  itself,  by  way  of  secimty  to  the  lender, 
and  to  etipulate  for  the  payment  of  interest  after  a  rate  which, 
in  cues  of  bonds  granted  under  other  circumstances,  would  be 
deemed  usurious.  It  is  said  that  this  bond  is  objecttonaUe  on  the 
face  of  it ;  that  Mr.  Coatee,  the  holder  of  the  instruioent,  although 
he  is  to  receive  an  extraordinary  and  maritime  interest,  is  not  to 
take  upon  himself  the  risk  of  the  whole  voyage.  The  vessel,  it 
mppepxSf  was  to  commence  her  voyage  at  Liverpool,  to  go  to  St, 
John's,  in  the  iiland  of  Newfoundland,  and  to  return  to  Liver- 
pool :  but  the  outward  voyage  ouly  was  to  be  at  the  risk  of  the 
lender.  But  the  objection  is  hardly  to  be  deemed  a  £xtal  one. 
Tlie  lender  was  to  be  entitled  to  an  interest  of  10/,  per  cent,  (cer- 
tainly not  an  extravagant  rate  of  interest  on  a  maritime  bond) 
udUI  ihe  arrival  of  the  ship,  or  for  a  certun  specified  time ;  and 
olRa  that  he  was  to  deceive  common  interest  only:  It  appears, 
therelbre,  when  duly  considered,  to  be  little  more  Qian  a  bond  for 
taijintime!  ihter^t  on  th6  Voys^  to  St.  John's,  and  a  postponement^ 
ot  the  payment'  of  the  iqoney  iintU  the  arrival  of  the  ship  at  Liver- 
|iooL  ^Dxe  bond,  then,  lyould  haye  been  more  properly  expressed 
}t  if  had  stated  that  the  money  was  lent  on  a  vpyrige  from  Li^er- 
jfool  to  St,  John's  only, — and  not  back  again  to  Liverpool,  "niis 
woafd  certainly  have  been  more  regular :  but  it  appears  that  the 
jhfp  was  expected  to  come  back,  and  that  the  party  Was  willing 
t^t  the  payment  should  be  postponed  until  the  time  of  her  rettim. 
Under  these  circumstances,  the  objection  to  the  bond  cnnnot  be 
regwded  as.fatid.  Another  objection  has  been  raised,  of  a  different 
.Ici^nd.  .  It  is  s^d  that  the  bond  is  not  good  because  it  is  granted 
lo  the  agent  of  .the  own^r,  who  is  bound  to  supply  the  necessary 
.  J>u>4b  fof  the  disbursements  of  the  ship,  without  looking  to  a  bot- 
tpnuy  bond  to  secure  the  repayment  of  the  mimey.  It  has  been 
v^ped,  and  with  apparent  propriety,  that  a  person  to  whom  the 
mp  is  consigned  by  the  owner,  and  who  must  be  in  constant  cor- 
renondence  with  hitn,  ought  to  make  the  necessary  advances 
wiowit  deifianding  maritime  interest ;  and  it  has  been  truly  sud, 
U|it  Ik  part;  is  ;iot  at  liberty  to  act  aa  the  agent  of  the  owner,  and 
4btfK^  WW  ^^  to  take  upon  himself  the  character  and  p^vileges 
of'»slrvi9cr].toactfl&if  there  were  a  neccsd^y,  when  no  qeces- 
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Tht  Hero.         gity  exiBts.    The  case  of  necessity^  which  is  the  foundation  of  a 

bottomry  bond,  does  not  arise  where  there  is  credit  existing  on 

which  money  can  be  obtained  without  resorting  to  the  real  securitj 

of  the  ship.     At  the  same  time  I  will  not  take  upon  myself  to  lay 

NMOttity  li      it  down  as  a  universal  proposition  that  an  agent  may  not,  under 

^\  botto^'^  any  circumstances,  take  the  security  of  a  bottomry  bond.    Cases 

^^^  may  possibly  arise  in  which  an  agent  may  be  justified  in  so  doing. 

It  can  be  no  part  of  his  duty  to  advance  money  without  a  fair  ez- 
pectation  of  being  reimbursed  ;  and  if  he  finds  it  unsafe  to  exteid 
credit  to  his  employers  beyond  certain  reasonable  limits,  he  may 
then  surely  be  at  liberty  to  hold  hancl,  and  to  say,  I  give  Jsp  tke 
character  of  agent ;  and^  as  any  other  merchant  might,  to  lend 
his  money  upon  bond,  to  secure  its  payment  with  maritime  inte- 
rest. If,  in  such  a  case,  he  gives  fair  notice  that  he  will  not  make 
further  advances  as  agent,  and  afibrds  the  master  an  oj^rtuni^ 
of  trying  to  get  money  elsewhere,  and  the  mast^  is  unable  to  do 
80,  but  is  obliged  to  come  back  to  him  for  a  supply,  then  he  ifl 
fiiirly  at  liberty,  like  any  other  merchant,  to  advance  the  money 
on  a  security  that  is  more  satisfactory  to  himself.  I  'will  not  say 
that  the  case  might  not  go  further. — If  the  agent  had  given  credit 
for  all  the  di8bur8en;Nent8  of  the  ship,  and  found,  contrary  to  Ud 
expectations,  that  they  amounted  to  more  than  he  calculated,  and 
went  beyond  any  advances-  which  he  might  reasonably  be  called 
upon  to  make  on  the  mere  personal  credit  of  his  employers,  and 
if  there  was  no  time  to  look  to  other  quarters  for  assistance,  be 
might  possibly  be  justified  in  resorting  to  this  species  of  secuiity, 
giving  the  earliest  notice  of  the  necessity  under  which  he  actei 
Under  such  circumstances  he  might  not,  periiaps,  be  oat  of  die 
reach  of  the  protection  which  a  bottomry  bond  would  afibrd  him. 
SJTSSi^J  XIX.  Such,  therefore,  are  the  powers  of  the  master  to  hypodie- 

power  to  hypo-  cate  the  ship,  and  to  give  bonds  in  the  nature  of  bottomry  in  a 
•hip.  **  ^  *        foreign  port ;  and  such  are  the  limits  within  which  he  may  exerdae 

this  privilege.  Upon  a  review  of  all  the  above  cases,  and  otheifi 
of  a  similar  nature,  which  we  have  not  deemed  it  necessary  to 
state^  the  law  and  rule  of  such  hypothecation  may  be  summarily 
comprehended  in  the  three  following  points  : — 

Ffrstf  If  a  ship  be  in  a  state  of  necessity,  ^nd  in-  the  courac  ef 
her  voyage,  whether  she  be  in  a  foreign  port,  or  in  a  port  of  one 
Britidi  island,  (the  owners  living  in  another,)  or  even  in  a  remote 
port  of  the  same  kingdom,  the  master  may  hypothecate  Aaf, 
treightj  and  cargo,  for  her  repairs  and  necessaries. 

Secondly^  But  two  circumstances  must  always  exist  in  the  con- 
dition of  the  ship  at  the  time  of  hj-pothecation.  1.  The  state  of 
necessity  of  the  ship  for  repairs  ox  victualling.    Such  a  remoteness 


tnm  the  ovrnen  as  not  to  admit  of  awidting  their  advice  and  direc- 
tiiHU).  2.  The  imposBibility  or  difficulty  of  obtaining  money  and 
oipplies  OD  the  personal  credit  of  the  master  or  owners,  (a) 

Tbirdlif,  The  law  will  presume  such  a  remoteness,  if  the  ship 
be  in  ft  foreign  port,  or  in  one  British  island  or  colony,  whilst  die 
owners  are  is  another.  But  la  the  latter  case  there  must  be  strong 
evidence  of  the  extreme  necessity  of  the  aiap. 

Next,  Ab  to  the  power  of  the  master  to  aell  the  ship  and  car^o, 
or  alienate  it  in  part  or  whole. 

XX.  It  has  been  before  observed  that  from  a  just  jealousy  of  ije  ■nthority 
tbeidstioa  af  the  master  to  the  vessel,  and  the  facility  it  Would  t^niitheili^ 
■S>rd  hun  to  cmnmit  frauds  whilst  in  remote  countries,  the  law  will  "'  *^*'S<>- 
DA  allow  him,  except  in  an  extreme  necessity,  to  sell  the  ship  ; 
and  we  dull  here  add  that  the  necessity  most  be  so  extremtf, 
tfait  in  very  few  casps,  indeed,  can  the  ship  be  safely  purchased 
of  the  master.  Thus  inTremenhere  ti.  Treailian,  (6)  and  in  John- 
■on  V.  Shippen,  (c)  Sir  MliHIicw  Hale  and  l^ird  Holt  both  decided 
lint  the  master  had  no  autliurity  to  sell  the  ^hip  or  uuy  part  of  it, 
sad  that  his  sale  would  transfer  no  property.  The  case  before  Sir 
Katthew  Hale  was,  indeed,  particularly  strong  ;  the  sale  having 
bem  made  in  a  foreign  country,  in  a  case  of  inevitable  danger, 
lbs  ship  and  tackle  being  beaten  and  broken,  and  no  hope  of  sav- 
b^any  part  of  tbem.  But  all  this  Sir  Matthew  Hale,  at  that 
tine  Chief  Baron  of  the  Exchequer,  thought,  could  not  warrant 
Ae  sale  of  the  ship  by  the  master ;  nor  could  such  a  sale  convey 
the  property  to  tlie  buyer.  It  is  stated,  indeed,  by  an  English 
Rpoiter  of  very  early  date,  that  the  master  may  in  some  cases 
kU  the  ship,  a:^  in  the  case  of  famine,  (i^)  It  is  said,  however, 
by  u  author  of  the  first  authority,  that  the  exception  of  extreme 
Mcenity  rather  fortifies  than  weakens  the  general  rule,  and  that 
BO  person  can  safely  purchase  a  sbip  of  the  master  in  any  case 
wbkh  does  not  clearly  fall  within  the  principle  upon  which  the 
ooeption  is  founded  ;  and  such  a  case  will  rarely  happen.  And 
thhough  the  inatiter  be  himself  a  part-owner  of  the  ship,  yet  will 
Bothis  sale  of  the  ship  be  good  for  more  than  his  own  part;  for 
BK  Uitcrcst  of  part-owners  is  so  far  distinct,  that  one  of  them 
onnot  dis[x>se  of  -the  share  of  another  ;  whereiis,  in  articles  of 
■toary  sale,  one  partner  may  in  general  transfer  the  whole  pro-  ^ 

P*rty,  if  the  transaction  he  without  fraud,  (e) 

(•)  Where  money  is  advanced  on  (c)  2  Lord  Rijm.  PBl, 

ttfMtl ttcurilg,  it  is  not  in  the  na-  (rf)  Jcnk.  Cfiit,  165. 

•neofabottomrj  trjusielion.  (f)   Abbolt,  3. 

(»)  1  Sid.  453. 
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Of  the  sale  of  But  this  principle,  its  limits,  and  the  reason  upon  which  it  reflts, 
mMtorf  ^  ^  have  been  so  strongly  illustrated  by  some  recent  cases,  and  par- 
ticularly by  Reid  v.  Darby,  Hunter  v,  Prinsep  and  Others,  (a)  and 
.the  Eanny  and  Eknira  (ft)  in  the  Admimlty  Courts  that  a  com- 
^pressed  view  of  these  cases  will  be  the  best  exposition  of  the  law 
upon  the  subject. 
SSnw^^''^      XXI.   In  Reid  v.  Darby,  the  Glamoigan,  a  British  ship,  har- 

ing  sprung  a  leak  at  Tortola,  the  master  applied  to  the  Admiralty 
Court  to  order  a  survey.  The  court  accordingly  ordered  such 
survey  to  be  made ;  and  the  surveyors  gave  in  their  report  that 
the  vessel  was  not  seaworthy,  nor  repairable  so  as  to  carry  the 
cargo  to  its  place  of  destination,  but  at  an  expense  exceedmg  the 
value  of  the  ship  when  repaired.  Upon  this  report  the  Vice-Ad- 
miralty Court  decreed  that  the  sudship  being  totally  unfit  to  pro- 
ceed with  her  cargo  to  London,  and  the  repairs  being  estimated  to 
amount  to  more  than  her  value  when  such  repairs  should  be  com- 
pleted,  the  ship  should  be  sold,  and  the  proceeds  paid  to  the  mas- 
ter* The  vessel  was  accordingly  sold ;  and,  after  a  further  inter- 
mediate voyage  from  Tortola  to  Nevis,  was  sent  to  London.  When 
this  suit  waS' instituted  by  the  owners  to  recover  the  ship  from  the 
purchasers,  two  questions  were  before  the  Court  of  King's  Bench; 
ihejlrsi,  whether  the  sale  could  be  sustained  under  the  authority 
of  the  Vice- Admiralty  Court ;  and,  secandfy,  whether  it  cooU 
stand  on  the  authority  of  the  master.  The  first  question  was  at 
once  determined  in  the  negative;  and  with  respect  to  the  second, 
Lord  Ellenborough  expressed  his  inclination  to  abide  by  the  nde 
laid  down  by  Lord  Holt  in  Jolmson  t;.  Shippen,  (c)  that  the  master 
has  no  authority  to  sell  any  part  of  the  ship,  and  that  his  sale 
could  trans&r  no  property.  The  sale,  however,  was  determinfid 
to  be  invalid  upon  another  ground,  namely,  that  the  forms  of  the 
re^try  act6  had  not  been  complied  with. 
Htt»t€rr.Prin.      XXII.  In  Hunter  v.  Prinsep  and  Others,  (d)  though  the  sub- 

stance  of  the  case  went  upon  other  circumstances,  the  same  ques- 
tion incidentally  arose  before  the  court ;  and  the  principle  of  ReU 
t;.  Darby  was  re-affirmed  by  Lord  Ellenborough,  that  the  master, 
except  in  a  case  of  paramount  necessity,  had  no  authority  to  seii 
the  ship.  • 
nePMmy  and      XXIII.  In  the  Fanny  and  Elmira,  a  former  owner  of  an  American 

(a)  IS  East.  1 43,  &  378.  Bingb.  147,  and  Freeman  v.  Bast  ladU 

(b)  Edw.  117.    But  see  some  more  Company,  5  Bara.  &  Aid.  617. 
recent  cases,  po$L   Idle  v.  Royal  Ex-  (c)  8  Lord  Raym.  984. 
change  Company,  3  Bay.    Moore,  p.  {d)  10  East  14:1. 

115.    Bopham  v.  Read,  3  Brod.  and 


vewel  applied  to  the  Court  of  Admiralty  for  the  restoration  of  the  9'"'^.**i*  °1 
ship  under  the  following  circuniEtances.  The  master  stated  in  an  muter. 
affidavit,  that  in  consequence  of  damage  which  the  vessel  had  sus- 
tained by  getting  upon  the  rocks  in  Sligo  Bay,  he  deemed  it  right 
to  caose  a  survey,  which  was  accordingly  made  hy  competent  per- 
aonq,  who  reported  that  it  would  require  1,500^.  to  repur  the  ves- 
sel, a  sum  &r  exceeding  her  value;  and  tliat  it  would  be  for  the 
interest  of  the  parties  concerned  to  have  her  sold.  That,  in  con- 
sequence of  this  advice,  the  ship  was  advertised  for  sale,  and  was 
accordiogly  sold,  upon  which  he  (the  master)  executed  the  bill  of 
sale,  and  delivered  it  into  the  hands  of  the  agent  of  the  purchaser. 
The  purchaser  soon  afterwards  made  him  an  offer  of  a  fourth  of 
the  vessel  at  the  price  which  he  had  given,  provided  he  would  con- 
Bcnt  to  navigate  her  {^tun  as  ntaster ;  to  which  he  acceded.  After 
the  ycesel  was  repaired,  she  proceeded  oq  a  voyage  to  Kiga,  from 
whence  she  was  retumuig  to  the  port  of  London,  when  she  was 
captured  by  the  Danes,  and  recaptured  by  the  Hound  sloop  of 
war.  Lord  Stowell,  in  his  judgment  on  this  case,  which  has  been 
justly  celebrated,  delivered  his  decree  in  the  following  terms : — 
"  This  is  the  sale  of  a  vessel  made  in  Ireland  by  the  master  with- 
out the  authority  of  his  owners  ;  and  it  is  contended  that  such  a 
sale,  being  made  under  the  pressure  of  necessity,  will  convey  a 
valid  title  to  the  purchaser.  But,  in  the  first  place,  it  must  be 
»bewn  that  there  was  a  necessity  ;  and  then  it  renmus  to  be  con-  ' 
sidered  whether  it  was  such  as  by  law  would  give  the  master  a 
ri^t  to  sell.  That  such  a  cage  may  arise,  I  am  not  prepared  to  ^'T"°^  •"* 
deny:  suppose,  for  instance,  a  ship  in  a  foreign  country,  where 
there  is  no  correspondent  of  the  owners,  and  no  money  to  be  had 
on  hypothecation  to  put  her  into  repiur.  Under  these  circum- 
stances, what  is  to  be  done  ?  The  ship  may  rot  before  the  master 
can  hear  from  hta  owners ;  and,  therefore,  if  the  necessity  were 
clearly  shewn,  with  full  proof  that  every  thing  was  dune  optima 
,iS(fc,  and  for  the  real  benefit  of  the  owners,  the  court  might  be 
disposed  to  sustiun  a  purchase  so  made.  There  is  a  very  con- 
venient practice  which  obt^s  in  the  Courts  of  Vice-Admiralty  in 
the  West  Indies,  where  the  fact  of  distress  being  proved,  the 
transaction  is  not  left  to  the  master,  but  a  side  is  ordered  under 
the  Buperin  ten  dance  of  the  court  itself.  The  leg^  validity  of  such 
!  transfers  has,  however,  been  contested  in  the  courts  of  this  country; 
I  and  they  were  not  held  to  be  good  ;  though  the  learned  Lord,  who 
predded  in  the  court  where  that  decision  took  place,  might  per- 
haps incline  to  consider  it  as  a  defect  in  the  luw  of  this  county, 
that  a  practice  so  conduti\'i!  to  the  public  utility  could  not  legally 
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Of  the  sale  of    be  maintained.     In  a  case  of  that  description^  I  iay,  strongly  {(iit, 
muter^  where  thiire  was  no  ground  for  suspicion,  although  I  do  not  know 

that  such  a  paiver  is  given  to  the  master  by  the  general  maritime 

law  ;  yet,  feeling  its  expediency,  this  court  would  strfun  hard  to 

support  the  title  of  the  purchaser.     But  then  there  must  be  the 

clearest  proof  of  the  necessity;  it  must  be  shewn  not  only  thai 

the  vessel  was  in  want  of  repair,  but  likewise  that  it  was  im^^ 

sible  to  procure  the  money  for  that  purpose/' 

Condemiiation       XXIV.  A  false  opinion  seems  to  prevail  amongst  masters,  and 

imrilty*Co?irt    those  who  claim  under  sales  of  ships  made  by  them  in  cases  of 

not  conduaiTc   necessity,  that  this  extreme  necessity  is  suflBciently  established,  if 

former  owner    they  procure  the  order  of  some  Vice- Admiralty  Court  abroad  to 

by^bemaster.   ^^^^  ^^^^  Vessel  surveyed,  a  report  of  the  surveyors  that  she  is 

not  seaworthy,  and  a  consequent  sentence  of  condemnation  by  the 
Vice- Admiralty  Court.     But  we  have  already  shewn  in  Reidtf. 
Darby,  that  the  courts  of  this  country  will  not  recognize  in  the 
Vice- Admiralty  Courts  abroad  such  a  power  to  order  the  sale  of 
Case  of  the       the  ship.     And  in  Hayman  and  Others  t;.  Moulton  and  Others,  (a) 
s  ip  ura   .        ^  condemnation  of  this  kind  was  rejected  as  of  insufficient  autho- 
rity.   The  circumstances  of  this  case  were  peculiar.     The  phuntif 
Hayman,  the  owner  of  the  ship  Grace,  brought  his  action  to  re- 
cover the  value  of  the  ship.    The  ship  had  been  built  in  1799)  ^^ 
two  years  afterwards  had  been  sent  on  a  voyage  to  Jamaica,  where 
she  discharged  her  cargo,  but  immediately  afterwards  encountered 
a  hurricane,  and  was  driven  on  the  shore  of  that  island.    The 
master,  under  these  circumstances,  applied  to  one  Cunningham^ 
the  conl^ignee  of 'the  vessel  at  Jamaica,  for  advice  how  to  act; 
and  under  his  advice  made  the  usual  protest  of  the  state  of  hit 
vessel,  and  applied  for  a  survey.    The  deputy  naval  officer  of  the 
island  accordingly  issued  his  warrant  to  four  masters  of  ship?, 
desiring  them  to  examine  the  Grace,  and  make  a  return  upon  oath 
Of  tbe  antlio^     of  her  state  and  condition.    They  reported  that  they  had  been  on 
te7toiSu"hip  ^^^^^  ^^  fo^^  *^^  *ip  settled  in  a  sand-bank  four  feet,  with  a 
or  cargo.  bank  of  sand  between  her  and  the  sea  of  twice  her  length,  and  not 

more  than  two  feet  water  on  the  sand-bank  5  and  that  they  were, 
therefore,  unanimously  of  opinion,  from  the  great  expense  that 
would  be  incurred  in  attempting  to  get  her  afloat,  and  the  little 
chance  of  succeeding  therein,  that  it  would  be  most  for  the  ad- 
vantage of  the  underwriters,  and  all  others  concerned,  to  sell  the 
ship  as  she  then  lay,  with  all  her  materials,  to  the  best  bidder. 
Cunningham  advertised  the  ship  for  sale  by  auction  as  a  wreck; 

(u)  5  Esp.  jf.  P.  C.  65,  and  likewise  re|iorted  in  Abbott,  p.  t'. 


be  icted  SB  auctioneer,  and  charged  his  commission,  and  she  was  ortbcMie^ 
sold  to  one  Duno,  who  sold  her  to  R.  Molton,  by  whom  she  was  niutcr^ 
Bold  to  the  other  defendants.    The  pl^ntifT  contended  that  no  fair 
transfer  of  the  property  had  taken  place,  the  transaction  being 
fraudvdent ;  that  Kirby,  one  of  the  defendant*!,  had  heen  one  of 
the  persons  employed  in  the  survey ;  that  the  ship  had  not  bilged 
then,  though  it  was  so  stated  in  the  survey ;  but  was  readily  got 
off,  and  sailed  soon  after  to  England ;  and  performed  tliat  voyage 
in  safety;  that  Ciinniiighaun  acted  as  auctioneer;  and,  without 
any  authority,  hud  undertaken  to  conduct  the  sate  for  the  plaintifF;  Hsynwi  ■. 
and  wliich  aale,  with  a  view  to  effect  a  fraudulent  transfer,  had 
taken  place  before  the  time  advertised.     This  was  insisted  upon 
as  a  strong  mark  of  fraud.     Lord  EUenborough,   in  delivering  hja 
opinion  to  the  jury,  said,  that  a  captain  of  a  ship  had  by  law  a 
riglit  to  hj-pothecate  her  in  a  foreign  country  for  the  purpose  of 
raising  money  for  lier  necessary  repairs  :  but  he  had  no  such  ge- 
neral authority  by  law  as  to  sell.     The  case  of  Tremenhere  f . 
Tresilian  («)   had  been  cited  to  that  effect ;  and  no  doubt  the  law 
was  so  :  but  there  were  circumstances  arising  in  consequence  of 
the  increase  in  our  commercial  transactions,  which  might  admit 
iome  extension  of  that  rule  of  law.     Where  a  case  of  urgent  ne- 
cessity and  extraordinary  difficulty  occurred,  where  a  ship  had  re- 
ceived irremediable  injury,  his  Lordship  said,  that  the  disposition 
6/  his  mind  would  be,  to  support  the  principle  that  the  captain 
might  sell  the  ship  for  the  benefit  of  his  owner.    But  such  sale  '""^"j'^^"" 
could  only  be  justified  by  extreme  necessity,  and  the  most  pure  ,01!  urgent  ne- 
good  faith  j  that  is,   if  the  vessel  were  in  such  a  state  as  to  render  J^h^'tSe  miaWr 
it  probable  that  the  owners  themselves  would  have  sold  the  ship,  nmy  sell  the 
tf  upon  the  spot.     His  Lordship  concluded  by  saying,  that  he  „j'g,  oftho 
should  leave  it  to  the  jury  "  whether,  in  this  case,  there  existed  owner*. 
such  a  necessity  as  called  upon  the  captain,  acting  for  the  benefit 
of  his  owners,  to  sell  the  ship  ;  and  if  there  did,  whether  this  was 
u  fair  sale,  or  conducted  with  any  fraud?     It  appears  that  a  sur- 
rey has  been  made :  but  there  is  no  evidence  tliat  the  captain  ever 
made  any  attempt  to  raise  the  vessel.     He  should  have  applied  to 
the  a^nt  for  the  ship,  and  have   endeavoured  to    procure  money 
for  the  purpose.     If  all  means  of  this  sort  failed,  the  necessity  of 
selling  would  have   been  more  pressing  ;  and  I  think  the  captain 
should  have  done  so.     With  respect  to  fraud  in  the  sale,  I  observe 
in  this  case  much  that  calls  for  reprehension  :  a  survey  has  been 
made ;  and  flome  of  those  who  made  the  survey  have  become  the 

(a)  1  Sid,  459. 
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Of  the  sale  of    purchasers.    I  think  such  conduct  highly  improper.    A  court  of 
tbe  ship  by  the  equity  will  not  allow  a  trustee  to  become  a  purchaser  of  property 

of  which  he  is  trustee;  such  jealousy  does  a  court  of  equity  enter- 
tidn  of  a  man's  availing  himself  of  information  obtained  by  means 
of  his  situation.  It  would  be  a  useful  lesson  to  persons  ctrcum- 
stanced  as  they  are  here  i  they  should  make  their  election  eitlier 
to  be  surveyors  or  purchasers :  but  they  should  not  be  both,  by 
which  they  are  placed  in  a  situation  unfairly  to  avail  themselves  d 
information  they  have  obtained  as  surveyors."  The  jury  accord- 
ingly found  a  verdict  for  the  plaintiff,  (a) 

XXV.  In  the  case  of  Andrews  i;.  Glover,  {b)  which  was  an  ac- 
tion brought  to  recover  the  value  of  a  ship  in  like  manner  con- 
demned, and  sold  at  Tobago,  as  incapable  of  repair^  and  in  which 
also  the  plaintiff  succeeded,  his  Lordship  said,  that  he  considered  a 
proceeding  of  this  sort,  not  as  a  sentence  of  a  court  pronounced 
for  the  captors  of  a  captured  vessel,  but  rather  as  the  inquisition 
of  a  sheriff,  for  the  purpose  of  information  to  those  who,  under 
certain  circumstances,  have  the  power  of  selling  the  ^p.  Such 
an  inquisition  is  not  conclusive  upon  the  party  whose  property  is 
in  question. 

XXVI.  In  Underwood  t'.  Robertson,  (c)  the  same  question  came 
again  before  the  court,  upon  an  action  on  a  policy  of  insurance. 
A  ship  going  from  London  to  Demarara,  and  insured  for  that 
voyage,  had  been  captured  by  an  American  privateer  near  to  that 
island,  upon  which  occasion  she  was  plundered  of  her  stores,  and 
all  her  crew,  except  the  captain  and  one  boy,  taken  from  her. 
Being  immediately  afterwards  re-captured,  and  carried  into  St 
Thomas's,  the  captain  made  an  instant  application  to  the  Vice- 
Admiralty  Court  of  Tortola,  (which  is  the  court  of  all  these  islandsj 
for  an  order  and  authority  to  sell  the  ship  and  cargo.  The  order 
was  acc6rdingly  given  upon  his  petition ;  and  the  ship  and  cargo 
were  immediately  afterwards  sold,  and  at  a  loss  of  60  per  cent,  on 
the  cargo.  The  question  before  the  court  was,  whether  the  captain 
under  these  circumstances  had  a  right  to  sell  the  ship  and  cargo, 
and  to  break  up  the  adventure,  so  as  to  entitle  the  pliuntiffis  to  re- 
cover against  the  underwriters  as  for  a  total  loss.  Lord  Ellen- 
borough  was  of  opinion,  that  the  captain  under  the  circumstcmces 
of  the  case  had  no  right  to  sell  the  ship  and  cargo.  If  the  captain 
could  not  at  first  have  procured  a  competent  crew  to  navigate  the 


Underwood  v. 
Robertson. 


{a)  In  the  progress  of  the  trial  no 
regard  was  paid  to  the  authority  of 
the  dcputynayal  officer,  who,of  courbe. 


had  no  Jurisdiction  on  the  subject. 

(b)  Abbott,  9. 

(c)  4  Campb.  138. 


-meet,  he  shotdd  have  waited  a  Tcaaonable  time  for  the  purpose,  ot  the  wle  of 
To  have  enabled  him  to  pay  the  captor'a  eighth,  he  waa  bound  to  „,^Jcr!* 
TuiTe  tried,  and  to  have  tried  seriuualy  and  deliberately,  every  other 
e^dient  to  ruse  money  before  dispoBing  of  any  part  of  the  goods 
intnuted  to  bie  care.  It  did  not  Batisfactorily  appear  that  he  might 
not  have  raised  the  money  by  drawing  on  his  owners,  or  by  hypo- 
thecating the  ship.  He  bad  come  to  the  conclunon  of  selling  the 
Tcsel  and  cai^  in  three  days.  The  cargo  was  only  to  be  resorted 
to  in  the  last  eztrenuty,  when  every  other  expedient  had  fiuled, 
ud  every  other  resource  was  hopeless. 

XXVII.  In  Uie  late  case  of  Idle  v.  The  Royal  Exchange  As-  J^, '-^^ 
nuance,  the  power  of  the  master  to  sell  ship  and  cargo  came  c'^tge /utar- 
before  the  Court  of  Common  Heas.  (o)  It  must  be  confessed  "'*'  Comply, 
that  this  case,  upon  a  first  view,  seems  to  extend  the  authority  of 
the  master  over  the  ship  and  cargo,  further  than  any  preceding  case. 
It  must,  however,  be  considered  as  determined  strictly  upon  the 
tpeeial  facts  and  circumstances,  and  not  as  establishing  any  new 
principle  of  law.  The  case  was  this : — Freight  was  insured  on  a 
ship  and  cargo  of  timbery  from  Quebec  to  London.  Tbe  ship 
Buled  from  Quebec,  and  on  her  voyage  down  the  river  St  Law- 
rence sprung  a  leak ;  and  it  became  necessary,  for  the  preserva- 
tion of  the  lives  of  the  master  and  crew,  to  run  her  on  shore. 
Sbe  took  ground  on  the  outside  of  a  reef  of  rocks;  and  was  there: 
fixed  and  exposed  to  the  fiiU  force  of  the  stream,  and  in  the  way 
of  the  drift  ice,  then  forming  luid  floating  down  the  river.  One  Of  the  aatho- 
tA  the  part-owners,  and  i^nt  for  the  others,  resided  ait  Quebec;'  ^^  Liu^ 
sod  afla  two  surveys,  in  which  the  surveyors  stated  as  their  "^  **'1P^ 
opinioa,  that  it  would  be  prudent  to  sell  the  ship  and  cargo, 
the  nusttir,  under  the  direction  of  such  part-owner,  sold  the 
same.  Hie  ship,  however,  survived,  and  was  reptured  by  the 
poichasers ;  and  afterwards  brought  a  full  cai^  to  London.  In 
an  action  on  the  policy  agunst  the  underwriters  On  freight  for 
a  total  loss,  the  Court  of  Common  Pleas  decided,  ^first,  that  under 
the  circumstances,  the  master  was  warranted  in  selling  the  ship 
and  cargo;  and,  secondly,'  that  an  abandonment  <^  the  freight 
w»8  unnecessary.  It  is .  to  be  observed  in  this  cose,  ^st,  that 
the  plaistifis,  who  were  the  persons  interested  in  the  cai^, 
rect^^nise  and  adopt  the  act  of  the  master  as  done  for  the  best 
under  tbe  circumstances.  The  jury  found,  specially,  diat  the 
master  had  acted  Airly  throughout  the  whole'  transaction,  and 
bima^fide  tox  the  benefit  of  all  concerned ;  and  that  the  sale  waa 

(«)  9  fla^ej  Moore,  115. 
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Idle  ©.The  konestly  and  properly  conducted.  It  wa»  not  a  question,  th«e- 
change  Atsar-  fore,  between  the  owners  of  the  cargo  and  the  master,  whether 
ance  Company,  ^jj^  letter,  under  any  emergency,  could  sell  the  ship  and  the  whok 

cargo :.  but  it  was  a  question  between  the  owners  of  the  cai^go  and 
the  underwriters  on  freight,  in  which  case  the  authority  of  the  mas* 
ter^  acting  for  the  interest  of  the  whole  adventure,  may,  posably, 
be  deemed  to  have  a  more  liberal  extent.  If  the  owners  on  the  wfd 
might  have  sold  ship  and  cargo  under  the  circumstances  of  this  case, 
and  have  cliumed  compensation  from  the  tmderwriters,  it  shcwld 
seem  that  they  might  expressly,  or  by  impUcation^ave  deputed 
as  -large  an  authority  to  the  master.  The  owners,  by  adopting 
the  master's  act,  confirm  and  ratify  it  ab  initio.  This,  therefore, 
is  to  be  considered  as  a  case  where  the  master,  under  such  inci- 
dents of  the  adventure  as  made  the  sale  honest  and  discreet) 
acted  as  the  authorised  agent  of  the  ovmers.  In  point  of  law 
the  sale  became  their  act  through  the  master.  Secondly y  it  il 
further  to  be  observed  in  this  case,  that  the  sale  was  toMe  by 
the  authority  of  one  of  the  part-owners  veho  acted  as  agent  for 
the  others ;  and,  although  part-ownesship  in  a  ship  is  not  like 
the  case  of  a  joint  concern  or  partnership,  as  one  part-owner  d 
a  ship  cannot  bind  the  rest,  it  is  still  to  be  considered  as  an 
important  circumstance  in  this  case,  that  one  of  the  part-owneii 
actually  directed  the  sale. 

.  Upon  the  judgment  in  this  case,  which  produced  some  appre^ 

hension  in  the  mercantile  world  as    to    the  alleged  aitthorSf 

.  of  the  master  to  sell  the  ship  and  cargo^  a  writ  of  error  >m 

brought   in  the  King's  Bench.      Wheii  the  case  came  on  for 

argument  in  K*  B.,  that  court  called  on  the  counsel,  who  was 

£ur'  the  defendants  in  error,  to  point  out  how  it  appeared  by  the 

qiecial  verdict  that  the  sale  was  necessary;  and  after  hearing 

some  observations  from  him  to  shew  that  the  necessity  was  to  bf 

inferred  from  the  finding  of  the  jury,  expressed  a  clear  opinioB 

that  the  necessity  did  not  appear,  and  awarded  a  venire  de  nm 

for  the  purpose  of  trying  whether  it  existed  or  not.    Bayiey,  J» 

said  that  the  question,  whether  the  circumstances  amounted  to 

an  abandonment,  might  also  be  left  open.     The  case  having  been 

settled,  never  came  to  trial  on  the  venire  de  novo. 

Of  ciwnm-  XXVIII.  Some  cases,  however,  have  latterly  occurred,  in  wWck 

''^"^Sttiftr  the  ^^  courts  have  expressed  a  strong  opinion,  thi^  where  the  master 

tale  of  the  ship  makes  a  sale  of  a  ship  in  a  foreign  port,  bona  Jlde,  and  under 

7  the  matter.   ,j,^,j^  necessity;  there  being  no  means  to  repair  her,  afld  ev&f 

cirqumstance  of  the  case  justifying  his  conduct,  that  under  such  a 

condition  of  things,  the  sale  will  be  Itgal  as  respect  the  under- 


-ffiitere ;  but  the  case  has  not  yet  been  decided  between  the  master  >l«*d  ■. 
and  owners.  But  in  these  cases  the  fact  of  the  necessity  of  a  sale  ' 
Aoidd  alwnys  be  found  by  the  jury.  Thus  in  the  case  of  Bonham 
V.  Read,  (a)  which  was  an  action  on  a  policy  of  insurance.  The 
ship  sailed  seaworthy  from  Calcutta  on  her  voyage  home,  wheoj 
in  addition  to  some  damage  which  she  sustjuned  in  the  River 
Hao^iy,  she .  encountered  two  storms  at  sea,  by  which  she  was 
so  Bbattered  as  to  render  it  necessary  ft>r  the  captain  to  put  back;  ' 
and  he  returned  to  Calcutta  on  the  30th  o(  August,  1U20.  On  his 
arrival  at  Calcutta,  he  gave  notice  of  abandonment  to  the  agents 
for  Lloyd's,  resident  there;  and  requested  that  their  surrey w 
Miigfat  be  iH-esent  at  the  surveys  of  the  ship.  The  agents  said 
they  had  no  authority  to  accept  the  abandonment:  but  their 
surveyor  attended  the  surveys,  when  it  was  found  that  tbe  ship 
was  so  seriously  damaged  that  the  expense  of  repairing  her  would 
be  nearly  50001,  The  agents  refused  to  undertake  the  repairs;  WdremB- 
and  the  captain,  having  m  vain  attempted  to  borrow  money  for  m«f  juitifyth* 
that  purpose,  hy  the  hypothecation  of  the  ship,  told  the  ship  for  ^^"^^ 
130(M.,  conceiving  that  to  be  the  best  course  for  all  parties.  On 
the  35th  ci  April,  1821,  the  Ci4)tun  arrived  in  London,  where 
Uie  owner  resided,  who  expressed  no  distqiprobation  of  his  con- 
tact ;  and  on  the  3rd  of  May  the  ship's  papers  were  delivered. 
On  the  5di  of  May,  the  ship's  broker  abandoned  to  the  under- 
writers. In  an  action  on  the  policy  on  the  ship,  the  jury  having 
found  a  verdict  Ua  the  plaintiff  as  for  a  total  loss,  and  that  th« 
captun  bad  sold  the  ^p  for  a  justifiable  cause,  the  conrt  (i) 
refused  to  grant  a  new  trial,  which  was  moved  for,  on  the  ground 
that  the  ship  ought  not  to  have  been  gold^  and  that  notice  <tf 
abandonment  had  not  been  ^ven  in  due  time.  It  was  contended  - 
that  a  captain  Can  only  be  permitted  to  sell  in  cases  of  extreme 
neoesnty,  such  as  a  moral  or  physical  impossibility  of  repairing; 
ud  no  soch  necesuty  existed  here ;  the  sliip  was  staunch  when 
•be  sailed,  and  money  might  have  been  raised  by  hypothecation 
of  the  cai^.  (c)  It  was  long  doubted  whether  a  obtain  could 
UwfoUy  sell  under  any  circumstances.  Reid  v.  Darby.  In  Idle 
«.  Royal  Exchange,  tMs  court  held  there  was  such  an  extreme 
necessity :  but  the  Court  of  King's  Bench,  doubting  whether  that 
lad  been  made  out,  ordered  a  ventre  de  novo.  ((/)     At  all  events, 

(■)  3  Brod.  ft  BiD^.  p.  I4T.  (c)  Cue  of  the  GntUndiae,  $  Rob. 

(»}RiclMnboti,  Jiutice,    disacated      S4I.  and  im  Park's  iDMraace,  418. 
AgalbMJDi^mflnL  ^  8  Taont  78. 
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K^^l^  a  captain  cannot  be  justified  in  selling  the  sbip,  except  in  a  case- 

in  which  he  would  have  sold  her  if  she  had  been  munsored. 
Green  v.  Royal  Exchange  Assurance.  Dallas,  C.  J.  ''  The  juiy. 
have  foundy  in  tiiis'  case,  that  the  obtain  had  a  justifiable  cause 
for  selling  the  ship;  and  they  found  this. on  all  the  facts  in  efi-' 
dehce  in  -the  cause.  To  those  it  becomes,  therefore,  neoessaiyin 
the  outset  to  r^fer ;  and  the  more  so,  because  an  endeavour  ba« 
beto  made^  though  I  do  not  say  improperly,  >  to  impeach  the 
conduct  of  the  master,  as  if  he  had  acted  for  his  own  benefit,, 
or  for  the  benefit  of  his  owners,  instead  of  acting  for  the  benefit 
of  all  concerned.  The  ship  having  been  seriously  damaged  iaa 
storm, — ^what  was  the  conduct  of  the  captain  on  his  retuni  to. 
Calcutta?  It  is  admitted  that  the  underwriters  have.ageots  at 
Calcutta';  not  indeed  for  the  purpose  of  accepting  abandonments^ 
Ofcircnm-  but  for  the  purpose  of  transmitting  information.  However,  thejr 
*^"  N*  h^ »j  ^^^^  agents  there,— and  what  could  the  captain,  da  more,  as  a  roaa 
if  the  ship  by    of  justice,  honour,  and  integrity,  than  give  notice  of  abandonment 

to  those  agents  }    He  could  tiot  aband<m  1o  the  underwriters,  fm 
they  were  not  on  the  spot.    If  their  agents  were  not  anthorised 
to  accept  abandonments,  they  might  at  least  have  transmitted 
intelligence  of  them ;  and  there  was  no  other  person  to  whom 
abandonment  could  be  made.    What  is  the  next  step  ?  The  cap- 
tain submits  the  ship  to  a  regular  survey  by  competent  penons; 
and,  not  content  with  his  former  notice  to  the  agents,  gives  notice 
also  of  the  survey,  and  invites  the  agents  to  send  some  one  ta 
attend.    They  return  for  answer  that  they  will,  if  required,  send 
their  surveyor  to  attend  to  his  official   capacity.    Accordingly^ 
one  of  the  surveyors  who  signed  the  report,  which  was  in  eri- 
dence  in  the  cause,  and  proved  the  shattered  state  of  .the  sU^ 
was  the  surveyor  appointed  by  Lloyd's  agents.    At  one  time. the 
captain  was  inclined  to  repair  the  ship,  if  it  had  been  possiUeJ 
and  that  is  clear  from  the  attempt  which  he  made  to  bonow 
money  for  the  purpose.     The  captain   then  says,  that  he  hti 
not  money  to  go  on   with   the  repurs ;   and  that,  in  the  state 
in  which  the  ship  was,  it  woidd  have  been  madness  to  attempt 
to  repair  her.      Under  these  circumstances,    the  captain  selk 
the   ship,  after  a  public  advertisement;  the  agents  of  Uoyds 
being  on  the  spot,  no  protest  being  made  against  the  validity  d 
the  sale,  nor  any  thing  communicated  by  them,  to  impeach  its 
validity;  and  the  jury  came  to  the  conclusion  that  the  captain 
\vfi8  perfectly  warranted  in  all  he  did.    The  direction  of  Lord 
Mansfield  to  the  jury,   at  the  trial  of  the  cause  of  MiUer  tf* 


fHetcher,  (a)  was,  "that  if  they  were  anti^fied  the  captain  had  ftM-- 
done  what  was  beat  for  the  benefit  of  &11  concerned,  they  must 
find  as  for  a  total  Iors."  Afterwards,  upon  the  motion  for  a  new 
tmi,  Lord  Mansfield  said,  "  The  caphun  had  no  express  order : 
but  be  had  an  implied  authority,  from  both  sides,  to  do  wbat  was, 
fit  and  right  to  be  done ;  and  whatever  it  was  right  for  him  to 
have  done,  if  it  had  been  I»s  own  ship  and  cargo,  the  underwriter 
tnnst  utswer  for  the  ctmseqiiences  of,  because  this  is  within  his 
c(Mitract  of  indemnity."  Finally,  he  says,  '*  I  left  it  to  the  jury 
to  determine,  whether  what  the  ci^Uud  had  done  was  for  the 
lieneGt  of  the  concerned.  If  they  had  found  that  it  was, — ^where 
would  hav«  been  Uie  question  of  hyr  ?"  So  was  it  left  tathe 
jury  in  this  case ;  and  they  have  found  that. what  was  done,  was 
done  ra  the  exerdse  of  an  honest  ^scretion,  and  for  the  bonefit 
vS  all  concerned;  and  I  see  no  reaaon,  (the  jury  having  been 
special,  and  pecuUttrly  competent  to  judge  of  such  subjects,)  to 
orertom  the  conclusion  to  which  they  hare  come." 

XXIX.  With  respect  to  the  cargo,  the  power  of  the  master  is  "yf "  P"*" 
not  BO  extensive  as  is  his  power  over  the  ship ;  he  cannot  sell  any  to  kIi  the 
fwt  of  the  cargo,  but  in  a  case  of  absolute  necessity.     The  case  of  ""t^- 
Freeman  v.  East  India  Company  is  an  in^rtimt  decision  oa  this 
sobject.  (b)    Thia  was  an  action  of  trover  for  forty^two  chests  of 
ind^.  At  the  trial,  before  Abbott,  C.  J.,  the  following^peaKd  to 
be  the  &cts  of  the  case.    The  goods  in  question,  which  were  the 
pmpcity  of  the  plaintiffs,  were  shq>ped  at  Calcutta,  on  board  the 
.Cerfoems,  for  England;  the  vessel  was  wrecked /off  the  Ct^ie  of 
Good  Hope,  and  the  greater  part  of  the  cargo  was  lost.  Two  han-  Frwaun  n-Tlw 
dred  and  twenty-five  diesta  of  uuUgo,  however,  were  saved;  and  Compuy? 
it  ^  not  appear  that  any  part  of  them  was  materially  damaged, 
llie  forty-two  chests,  which  were  the  subject  of  the  present  actum, 
were  perfectly  sound  when  they  arrived  in  England.    Tie  indigo 
was  Bold  by  public  auction  at  the  Cape  of  Good  Hope,  being  adver- 
tiwdas  part  of  the  cargo  of  the  Cerbsus,  by  orderof  thecaptoin, 
who  acted  bona  fide,  according  to  the  best  of  his  judgment,  and 
with  a  view  to  the  benefit  of  all  parties  concerned.    Tie  vendees 
Bfterwards. shipped  the  same  to  England,  and  they  were  dq>osited 
in  the  warehouses  of  the  East  India  Company.    The  action  was 
^     brought  to  try  the  right  to  the  property,  tite  purchaserB  having 
Indemnified  the  present  defendants.    Tlw  Lord  Chief  Justice  was 
of  opfaoon  tiiat  the  captain  of  a  shift  was  not  justified  m  Mlling 
ivf  part  of  hia  cargo,  except  in  COM  of  abaeiutenecetaity  ;  andhe 

(«}  I  \kMS-  <19.  .  <>)  &  Bun.  &  AM.  «IT. 
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Preenumo.The  left  it  to  the  jury  to  say  whether  under  the  circnmfiUnces  there  v«i 
Compmy.         >uch  a  necessity.    A  verdict  having  been  found  for  the  pbuntib, 

a  new  trial  was  moved  for ;  and  it  was  contended^  ftrst,  that  the  cap- 

tain^  under  the  circumstances,  had  authority  to  sell  the  cargo;  «nd| 

secondly,  that  the  sale  having  been  in  market  overt,  the  property 

was  thereby  transferred  to  the  vendee.    It  must  be  admitted  ttu^t) 

though  the  captain  is  not  the  agent  of  the  owners  of  the  caigoy 

and  that  be  is  to  be  considered,  as  to  them,  a  mere  depository  and 

common  carrier;  yet,  under  special  circumstances,  the  character 

ot  agent  and  supercargo  is  forced  upon  him  by  the  general  policj 

Of  the  power     of  the- law.     Indc^,  if  a  cf^fitain  is  not  at  liberty,  under  any  ck- 

to  wU  o^^    eumstances,  to  sell  the  cargo,  it  will  be  impossible  to  fiad  pur- 

•■"TB^-  chasers  for  cargoes  in  case  of  wreck.    How  can  the  purchaiers 

learn  whether  the  captain  has  any.  special  authority  to  sell  tte 
cai^  ?    The  true  question,  therefore,  which  should  have  been  left 
to  the  jury,  was,  whether,  in  this  case,  the  captain  had  acted 
bona  Jlde,  according  to  the  best  of  his  judgment,  in  making  tb« 
sale.    But,  secondly,  this  was  a  sale  in  market  ovdrt;  and  by  the 
law  of  Holland,  which  prevails  at  the  Cape  of  Good  Hope,  nicbi 
sale  transfers  the  property  to  a  vendee;  and  in  support  of  tUs 
Vain  Leeuwen's  Commentaries  on  the  Roman  Dutch  I««w,  p.  ^ 
was  cited.    Abbott,  L.  C.  J.,  '*  The  case  of  theGratltudine,  whiok 
has-  been  dted,  was  one  where  there  waa  an  hypothecati(m  of  te 
cargo  by  the  master  for  the  purpose  of  enabling  tide  sh^  to  goes 
with  her  voyage.    But  here  the  ctm  was  quite  different ;  for  tht 
Ttssel  having  been  wrecked,  the  object  of  thevoynge  waa  enthriy 
at  an  end;  and  under  these  circunaatanoes  a  sale  gI  the  dorgo,  oi 
any  part  of  it^  by  the  master^  could  confer  no  title  on  the  fot> 
chaser,  unless  there  was  an  apparent  necessity  for  such  ask.  TbaA 
question  I  left  to  the  jury ;  and  they  were  clearly  of  c^hM 
that.there  was  in  this  case  no  such  apparent  necessity,    I  ^ 
told  them,  thiKt  if  the  master  was  not  authorised  to  sdl,  the  pa»- ' 
chaaer  amid  not  acquire  any  title,  unless  by  a  sale  in  maikel 
overt,  and  then  only  where  he  was  not  ac^iainied  with  theeircvm^ 
atencBS  under  which  the  sale  was  made :  but^  upon  the  evldenceiB 
tUa^case,  it  appeared  that  he  wna  fully  acquainted- with  tfaem*   V 
I  was  wrong  in  so  leaving  the  case  tt>  the  jury,  there  ooghito  be  a 
i«fe.grantftdL    But  I  am  still  of  the  same  opinion."    Baylef^^^i 
'^  I.think  the  case  was.  properly  left  to  the  jury,  and  that  Accs 
«Bg^t  to  be  no  rule  granted.  The  case  depends  on  the  extent  qf  the 
anthority  which  the  maater  has  over  the  cargo*    It  is  a  qoestioa 
of  considerable  importance :  but,  as  it  seems  to  me,  not  of  any 
great  difficulty.    The  master  has  a  clear  right,  by  the  gentral 


OUfiue  law,  to  hypothecate  either  Hhip  or  cargo,  for  the  purpose  of  Freemitnv.The 

cootinaing  the  voynge :  but  beyond  that  he  has  no  power,  except  comBMr" 

ia  &  ctue  of  absolute  necessity.    There  may  be,  indeed,  cases  in 

vhich  hypothe^tion  would  be  useless  aDd  absurd.     Suppose  the 

tbip  were   wrecked,  and   her  materials   aloae   were  saved;    or 

that  the  cargo  was  saved,  being  perishable,  and  there  were  no 

aeaiis  <rf  traDshipment,  in  such  cases  an  absolute  uecessity  for 

(lie  would  exist,  and  thereby  the  mas^r  would  be  fiirced  to 

become  the  agent  of  the  owners  for  the  purposes  of  sale;  bet 

otherwise,  he  would  only  possess  the  right  of  hypothecation.    The  of  the  power 

nk  laid  down  by  Holt,  C.  J.,  in  Johnson  v.  Shippea,  2  Lord  of  fw  ^ter 

IUyin.964,  is  this,  that  the  master  has  no  authority  to  sell  any  part  cargo. 

ef  the  ship,  and  that  his  sale  transferred  no  property,  but  th«t 

be  may  hypothecate ;  bad.  thjs  is  cited  and  relied  upon  by  Lord 

EUeaborough,  in  Keid  v.  Darby,  lU  East  157-    -The  case  of  absor 

hrte  necessity  constitutes  the  only  exception  to  this  general  rule. 

Here  there  vvaa  no  sivch  necessity  existing;    and  the  sale,  tberer 

ton,  transferred  no  property  to  the  defendant.    As  to  this  being 

1  lale  in  marliet  overt,  it  can  make  no  difierence;  for  as  the  pur- 

chaser  knew  the  circumstances  under  which  the  sale  took  pUos, 

kfrnust  be  considered  to  have  bought  at  his  peril,  and  to  be  liabl^ 

4.cue  it  ultimately  turned  out  that  no  necessity  existed,  to  have 

the  wIq  vacated.    Here,  too,  the  indigo  was  bought  not  for  coup 

nm]itMin  at  the  Cape  of  Good  Hope,  but  to  be  sent  forward  to 

(Ik  place  of  its  orij^al  destination.    As  to  the  hardships  on  the 

^feodant,  it  does  not  exist ;  for  he  is  clearly  entitled  to  recover 

front  ^  master  the  price  pfud  by  him  for  the  indigo.     This  rule 

■nut,  therefore,  be  refused." 

XXX.  Upon  a  review  of  all  these  cases,  it  appears,  that  -the 
•Qthority  of  the  master  or  c^tain  to  sell  the  ship  or  cargo  may  be 
■Wiiarily  stated,  and  limited,  as  follows : — 

1.  lliat  in  a  case  of  extreme  necessity,  and  in  such  case  only, 
no  the  captun  or  master  resort  to  the  sale  of  the  ship ;  and  in 
nchcase^  he  should  be  provided  with  the  strongest  evidences  of 
nch  necessity,  in  order  to.,  meet  and  rebut  the  jealousy  and  eus- 
#(ioQ  with  which  the  courts  of  law  always  reg^d  such  an  act  of 
•w  power. 

2.  That  a  survey  of  the  vessel  made  by  the  authority  of  a  Vice- 
Unuralty  Court,  and  a  sentence  of  condemnation  by  such  court 
Wniequent  upon  the  report  of  their  surveyorSj  are  not  of  them- 
Wres  conclusive  evidence,  (and  still  less  authority,)  of  thg  ex- 
'Roe  necessity  of  the  vessel,  required  by  law  to  justify  a  sale  by 
tile  master.    Vp«Hi  which  punciple  Lord  ElleoboEougbf  in  Andrews 
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fcast  Udi«  ^*  v.  Glover,  (a)  sfud  that  he  could  consider  such  a  proceeding  only 
Company.         in  the  nature  of  an  inquisition  by  the  sheri^  having  for  its  object 

the  information  of  those  who  claimed^  and  who  under  certain  ci^ 
cumstances  had  the  power  of  selling  the  ship,  and  was  in  no  degne 
conclusive  upon  the  owner. 

'3«  That  those,  therefore,  who  purchase  of  the  master,  under 
such  circumstances,  should  be  careful  to  provide  themselves,  sot 
only  with  the  ordinary  titles  of  a  ship,  but  with  the  evideitices  of 
the  state  and  extreme  necessity  under  which  the  vessel  was  sold; 
and  when  they  became  the  purchasers.  Such  evidences  ace  the 
petition  of  the  master  to  the  court  for  a  survey,  a  commisuoa  of 
survey,  report  of  surveyors;  decree  of  the  judge  adopting  the 
report,  petition  of  the  master  for  a  sale,  and  a  conunission  of  sale, 
directed  to  the  marshal  of  the  court.  Nor  will  all  these  be  suffi- 
cient, if  there  be  any  thing  in  the  conduct  of  the  master,  or  in  the 
biddings,  pride,  or  purchase,  which  can  supply  additional  matker 
of  suspicion  to  that  jealousy  with  which  the  law  always  regards  a 
transaction  of  this  kind. 
Of  the  aatbo-  '  XXXI.  The  new  registry  act  contains  a  very  salutary  provi- 
il^^odn' the  ^^'^^  ^  ^^  ^^^^  ^'  vessels  rendered  broken  and  unseawoitliyin 
newregUtay     foreign  ports.    It  enacts  that  if  any  vessel  registered  under  the 

authority  of  this  act,  {b)  or  any  other  act,  shall  be  deemed  or  de- 
clared to  be  stranded  or  unseaworthy,  and  incapable  bf  bteiag 
recovered  or  repaired  to  the  advantage  of  the  owners,  and  shaQ  for 
such  reason  be  sold  by  order  or  decree  of  any  competent  oQUii; 
'for  the  benefit  of  the  owners  of  such  ship  or  vessel,  or  other  per- 
sons interested  therein,  the  same  shall  be  taken  and  deemed  to  be 
a  ship  or  vessel  lost  or  broken  up,  to  all  intents  and  purposes 
within  the  meaning  of  this  act ;  and  shall  never  again  be  entitled 
to  the  privileges  of  a  British-built  ship,  for  any  purposes  of  trafle 
or  navigation,  (c)  The  object  of  this  clause  is  to  prevent  the  feau- 
ilulent  and  collusive  sales  of  ^ships  by  masters  in  foreign  psKa, 
upon  an  alleged  necessity  that  they  cannot  be  repaired ; — as  saA 
ships  are  deprived  of  the^privileges  of  a  register,  the  temptatiooto 
buy  or  sell  will  scarcelyjexist^  except*  xn][a  Uar  tiuie.    . 

XXXII.  Such,  therefore,  is  the  rule  erf  law  as  regmrda  the  adeof 
the  ship  by  the  nuster.  (d)    As  the  value.of  the  ship  and  freight, 

■ 

(m)  Sittings  after  Trinity  Term,  46 .  pany,  5  Bam.  &  Aid.  p.  617. 

Geo.  HI.  at  Guildhall,  Lord  Blienbo-  {c)  4  Geo.  4.  c*  1. 

rongh,  C.  J.    And  sec  Abbott,  9 ;  and  (rf)  Some  early  eases  of  hypoHlW- 

ante*                                     .  tion,  and  some  iiicidcDtalobMsrvAiois 

«    (1^)  Freeman  t).  The  East  India  Com-      by  the  court  upon  the  power  of  ^ 


(tern  the  extant  of  the  mjiuy  whicb  tfae  vessel  int,y  goataiin,  may 
vaas^Smes  be  defimed  an  msuffieient  secmity  for  the  amonnt  of 
theexycDsea  of  theiepain^  the  master, u.'we  hare  aiimdj  ehewn^ 
may  hypothecate  the  cargo  fcr  the  repavs  of  the  ship  -whea  m 
distreas  in  a  foreign  port ;  and  evea  leU  a  part,  in  oxder  to  enable 
him  to  conv^  the  reiidue  to  its  deBtiaadoa.  It  ihoidd  aeem, 
horerec,  that  he  catuiot,  under  any  iiicumstances,  lell  the  whole 
flCtbe  cutgQ.  But  a&tothe  general  docrtrine  and  fhe  power  of  tbc 
maBter  to  bypotheeate,  or  to  sell  a  porticm  of  the  cargo  tot  the  lepaira 
of  the  sh^  in  a  remote  country^  the  nader  ia  again  referred  to  the  o&- 
Idkated  judgment  of  Lord  Stowell  in  the  ease  of  tibe  Gitiitudi&e.  {a} 

XXXHI-  The  master,  as  wehare  beficnre  obecrre^  b  ri« jim tlw  IlienMterb 
agent  of  the  owner  of  the  vessel,  who  i^  thttefta^  boond  by  his  ^^^^^ 
acts  as  to  ^1  conae^iences  rssultiug  fram  iht  conduct  of  the  ship ;  ownc  «'  '** 
and  it  may  be  hud  down  as  a  geneml  role,  that  !&  aB  casei  in  wfalcb  ^t^  imieuBpe- 
tbenaatermay  hypothecate  the  ship,  h&  may  alKkbyp«tiiecate  the  !!;^!£^nt 
traght.  Butbeha»na8iKUextenuTer^^aaBtotheowBerof  the  ofthe owner 
ougB^b^gin  thatcaaaoDlyacarrier,unlessapeciattycaiiflitBted  batVcmn^' 
an  agenL  (b}    Unless,  therefor^  in  the  case  of  catMme  neceastty,  mcnlr. 
which  requires  the  sacrifice  or  kypothecatim  in  part  or  whole  of 
the  cargo  as  weQ  as  the  ah^,  bo  act  of  the  master  can  aifeet  the 
owner  of  thft  cargo,  (c),    &a  ha  can  only  act  for  &e  presumed 
benrtt  of  the  oiwaer,  and  as  it  caa  scarcely  ever  be  ftn*  the  advan- 
tage 01  piofit  of  the  owner  tiiat  the  whole  cargo  should  be  saeri- 
&c«d,  be  cannot  of  course  di^oM  of  the  whole  by  sale.    H  is 
donbtfol  eren,  whether  he  can  act  to  that  extent  which.  In  tmaea  ot 
dmilar  circomBtances,  but  of  a  less  valtiable  trust,  the  law  would 
ItlkN  t»am  ageiit  or  aemnt,  as  being  the  presumable  will  of  bia 
master  nsdc*  <9te  edgent  circomstances  of  the   case.     Hence, 
though  under  an  extreme  case  of  difficulty  or  danger,  It  would  be  a 
ii      rcasoaable  presumption  that  the  owner' himself,  if  present,  would 
■li      £rect  a  sale  of  the  caigo,  it  ie  held  to  be  etiU  doubtful,  in  the 
coarts  of  common  law,  whether  a  master  should  be  entrusted  with 
a  power  so  open  to  abuse. 

XXXIV.  In  Campbell  (/.lliompBon  {d)  it  appeared  that  the  phun- 
tiff  had  shipped  goods  on  board  of  a  vessel,  which,  by  stress  of  wea- 

!  fifonlofthadiipbjtlMDMater.nwj  S&9Wm.  3.     I  Lord  Rajm.   IS?. 

I  kboaaa*  fallows    Bridgauui's  cue,  Litter  «.  Baxter,  1  Stra.  603.    Meae- 

t  IIJ.  I.  Hob.  II.  Hook,  918.    I  Bo.  tone  u.  QibboiM,  3  T.  R.  867. 

J  ik;U0.8cHlH>rooghv.L7riu.3Car.  (*)  8  Rob.  S40.  and  see  diXff. 

m  1.  LittL    8K.     Noj  oa.     Conetr.  (ft)  Rob.  164.  151.  and  1S6. 

fl  BmIj,  IW.&H.  Coinb.l3&.    Rep.  (c>«Rob.35l. 

n  tmf.  Boh,  48.  ud  Bcaien  «.  Jeffiries,  (•«)  I  Slarkie,  490. 
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ther,  had  been  driven  into  the  port;  of  Halifax*  Part  of  iliese  goods, 
without  any  urgent  necessity^  bad  been  sold  there  by  the  captain, 
in  order  to  defeay  the  expenses  of  repairing  the  ship.    Whilst  tiw 
vessel  was  engaged  in  this  voyage,  Metcalfe^  the  owner,  made  an 
assignment  of  the  freight  to  the  defendant.     On  the  ship^a  arrival 
in  the  port  of  London,  the  defendant  refused  to  deliver  to  the  plain- 
tiff the  residue  of  his  goods,  unless  he  paid  freight  for  the  whole. 
The  plaintiff  insisting  that  he  had  a  right  to  set  off  the  sum  for  which 
the  goods  had  been  sold  against  the  demand  for  freight,  an  agreement 
was  mutually  entered  into  by  which  the  plaintiff  agreed  to  pay  the 
firei^ht  of  the  goods,  when  it  should  become  due,  and  agreed  also 
to  nocept  a  bill  for  the  amount;  the  defendant  engaging  to  indem- 
nify the  plaintiff,  in  case  itdiould  appear,  between  that  time  and 
the  time  when  freight  shcKdd  become  due,  that  the  plaintiff  had 
any  claim  for  deduction.    The  action  was  founded  upon  a'hnacfa 
of  this  undertaking.  •  It  was  cdntended,  on  beiialf  of  4^edefeuknt, 
that  the  cqptain  had  a  right  to  sell  a  part  of  the  ea»go,  for  tte 
purpose  of  .repairs;  but  Lord  EUenborougfa,  iddreBrfnjgfaiAisclf  to 
thia  part  of  the  case,  said,  ^I  desire  that  it  may  not  go  abroad 
tHat  the  master,  as  has-been  contended,  has  aikiy  right'td  dispose  of 
goods  on. board  the  ship^  exoept,  indeed,  in  cages'  ^fui^^in^iuces' 
sity.    Tbeie  is  a  paucity  of  anAborities  on  ^tUs  subject :  but  Ais 
has  been  «o  deoided  in  a  case  which  was  tried  befinre  LocdC.  J. 
Eyie.    His  Ltwdship  refused  to  reserve  the  point,  lUldiag  ''ttit 
to  saye  the  question:  would '  imply  that  he  entertained  dooUs 
upon  it.  (a) ' 

•(«)  Anewtrial  w^waflerward moved     cpntL    Set  Viumm  mUa^ Ihecaiarf 
for  in  the  K.  B.,  and  refused  bj  t|»e     the  Gimtitudiae,  3  Eob.  90^  . 
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CHAPTER  IV. 


HARINERS. 


HATWCteeBted  b  a  former  Chapter  of  the  owners,  part-ownerB,  of  the  do^u 
■ad  tke  maetera  of  abipB>  we  now  proceed  to  the  msrinere,  under  "'  "'•ri>"»»- 
iriuA.'hflaal  we  ehaU  coDuder,^<^,  their  general  duties;  tecondiy. 


.ji  JkJibLOrder  tonsgulate  tiie  duties  <^  mariners,  the  JjegiBlatnre 
4lu  toinitMM  ta  time  pAsaed  iKrenil  acts  of  parliament^  the  prin- 
eip^  of  which  are  the  2  Geo.  2.  c.  36.  and  31  Geo,  3.  c.  39.    Upon 
a  revaew  of  tlieee  statutes,  the  duties  of  mariners  as  required  by     ^-^ 
kWfiodoi  masters  iii  hiring  them,  nuiy  be  stated  as  follows : — 

He  firHt  rule  is,  tliat  the  contract  for  service  must  be  made  ContrMiwith 
wkk  the  master,  by  a  written  agreement,  signed  by  him  and  the  b^'^n'^^riiilTg 
mariaerB ;  such  agreement  to  express  their  wages,  and  the  voyage  s"''  signed  by 
f«r  which  they  are  hired.     The  contract,   thus  signed,  becomes  aeamoa. 
ikt  aiticJes  by  which  the  eeiimen  arc  bound  to  the  master ;  and  if 
a  mariner,  after  having  signed  tlieni,  either  refuses  to  proceed  on 
the  voyage,  or  deserts  in  the  coiirae  of  it,  he  forfeits  to  tlie  owner 
sU  wages  then  due  to  him;  and  a  justice  of  the  peace  may,  on 
complaint  of  the  master,  owner,  or  person  having  charge  of  the 
ihip,  issue  a  warrant  to  apprehend  him;  and  in  case  he  refuses  to 
proceed  on  the  voyage,  and  does  not  assign  a  sufficient  reason  for 
hia  refusal,  may  commit  him  to  hard  labour  in  the  house  of  cor- 
rection, for  not  more  than  thirti/,   nor  less  than  fnurteen   days. 
Any  absence  from  the  ship  without  permission  of  the  master,  or 
Other  person  acting  in  cbnimand,  is  punishable  by  the  forfeiture  of        j^^ 
two  days'  pay  to  Greenwich  Hospital  for  every  such  day's  absence. 
And  whether  the  ship  be  upon  a  coasting  or  foreign  voyage,  if 
u)y  seaman   leave  her   without   a  written    discliar^   from   the 
n^ter,  or  some  person  acting  in  authority  for  him,  such  seaman 
i»  to  forfeit  one  month's  wages  to  the  chest  at  Greenwich.     In  a 
foreign  voy^c,  the  penalty  attaches,  if  the  mariner  leave  the  ship 
ather  port  of  delivery  here,  without  sucli  written  discharge ;  and 
in  a  coa-itiug  voyage,  if  he  leave  her  before  the  voyage  is  com- 
s2 
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pleted,  and  the  cargo  delivered.  Seamen,  however,  entering  on 
board  any  of  his  majesty's  ships,  are  exempted  from  these  pro- 
visions, (a) 

II.  These  articles  of  agreement  between  master  and  mariners 
always  contun  an  express  clause,  that  every  lawful  command 
whidi  the  master  shall  think  necessary  to  issue  for  the  effectual 
government  of  the  vessel,  and  for  suppressing  immorality  and 
vice  of  all  kinds,  be  strictly  obeyed,  under  the  penalty  of  the 
person  disobeying  forfeiting  his  whole  wages  or  hire,  together 
with  every  thing  bekm^g  to  him  on  board  the  vessel.    Under 
this  clause,  added  to  the  manifest  necessity  of  the  case,  it  has  been 
adjudged  that  the  master  may  exercise  over  his  crew  the  authoritj 
of  a  master  over  his  apprentices,  and  may  give  them  reasonabh 
and  salutary  correction ;  the  law  considering  such  correetioft  to 
be  a  less  punishment  than  the  total  forfeiture  of  wages  strpultt^ 
by  the  articles.    But  on  the  other  hand,  the  law  havi^  a  due 
regard  to  the  liberty  of  the  subject,  and  to  the  diflferent  degree  of 
the  public  interest  concerned  in  the  merchant  anct  king's  serrices, 
regards  tills  exertion  of  authority  with  the  greatest  j^ousy,  aa^ 
most  strictly  confines  it  within  those  Utnits,  which  are  necessary 
to  the  safety  of  the  s£ip,  and  the  due  progress  of  the  voyage. 
Accordingly,  in  all  cases^  a  seaman,  who  has  been  beaten  or 
imprisoned  by  the  master,  may,  iq>on.  his  return*  to  a  British  port, 
bring  an  action  against  him,  to  which  the  master  must  plead  spe- 
cially that  the  seaman  had  committed  some  particular  fbult,  (spe* 
cifying  such  fault,)  and  that  he  had  corrected  him  only  moderately 
for  it    In  Watson  v.  Chrbtie,  (£)  it  appeared  that  the  defendant 
was  the  captain  of  a  ship,  and  the  plaintiff  one  of  his  crew;  that 
the  plaintiff,  whilst  under  the  defendantls  command,  had  been  so 
severely  beaten  by  order  of  the  defendant,  that  he  had  ever  shicc 
that  time  been  in  a  state  of  extreme  ill  health,  and  was  likely  to 
contmue  so  during  the  rest  of  his  life,  which  was  still  in  some 
danger  in  consequence  of  the  assault.    Oh  the  other  hand,  it  tras 
offered  to  be  proved,,  that  the  beating  in.  question  was  given  by 
way  of  punishment  for  misbehaviour  on  board  the  ship ;  and  it 
was  insisted  that^  as  the  conduct  of  the  defendant,  at  the  lime  of 
the  assault,  was  necessarily  in  evidence,  such  conduct  proved  mis- 
behaviour, and  justified  the  assault.    Lord  Eldon,  CUef  Justice, 
said,  that  although  the  beating  in  question,  however  severe,  might 
possibly  be  justified  on  the  ground  of  the  necessity  of  mamtaihing 


(c)  8  Geo.  8.  c  3d.  s.  1S.»  and  SI 
Geo.  9.  c.  39«  s.  4. 


(h)  8  Bos.  and  Puff.  tS4. 


<&cipli]ie  on  boanl  Ae  Mp,  yet  thM  math  «  defence  could  not 
be  neeorted  to  wjlew  pat  open  the  record  in  the  sh^»e  of  a  special 
jBitJBcatioB. 

ni.  Should  any  mutiny  occur  ob  board  a  merchant  ressel,  tin  Seir-deAsDce  ■ 
eq)tabi  may  resoii  to  ewry  neceswuy  means  of  self-defence,  and  ^^^'1^'^^  Ji 
«f  sDbduing  his  ckw.    Should  ^y  eeaman  be  killed  or  wouaded  i»  'uppresiiiig 
la  the  ooone  trf  nch  conflict,  it  is  regarded  in  lav  ai  an  act  of  "*"'    ^' 
■df-defence.     But  tbou^  the  c^>t^n  may  confine  or  put  in  irom 
B  mutinouB  Beam&n,  <i*iiether  for  tbe  porpoee  of  preventing  the 
iftcte  of  his  mutiny,  or  for  bringing  him  to  trial  in  Snghuid,  be 
mrnt  not  pimish  beyond  reasonable  correction,  that  is  to  aay,  be 
mnatntft  punish  in  the  nature  of  a  penal  sati^action  at  law.    By 
the  39  Geo.  S.  c.  37.,  all  offences  on  tiie  high  «ea8  may  be  tried 
under  ttie  Admiralty  commission,  and  punished  «a  if  committed 
on  diore.     And  by  l^e  43  Geo.  8.  c.  160.  fl.  78.,  all  jusUces  of  the 
peace  may  receive  mformation  of  murdo',  piracy,  or  robbery  on 
the  lea,  and  commit  the  ofi^ders  tor  trial. 

IV.  With  teapect  to  ounces  committed  by  marinerB  against  Three  oflbttcn 
lite  slup  and  caigo,  they  ese  of  three  kinds ;  namely,  tiie  ofience  ■od'uTgtii'i «. 
rf  wilfully  deatroying  the  efcip,  of  running  away  with  the  ship  or  '^«  dMtrojing 
osgo,  or  «xciting  &  muUiiy,  and  of  not  resistii^;  pirates  or  eae-  ranniog  >«; 

j-j^  with  the  liiip, 

^™'  md  TOlunUiil/ 

V.  The  first  offence,  tiiat  of  destroying  Uie  ship,  haviqg  origi-  yielding  it  up 
Bated  {n  the  temptation  affiirded  by  the  practice  61  inniring,  was  enmiet. 
''ery  eariy  nicidc  fcluiiy  by  several  succeBsive  acts  of  Charles,  Aune, 

uid  George  the  Fiist :  (<i)  but  the  verbal  descrijjtlon  of  the  offence 

in  these  acts  having  been  foiuid  in»ufficieiit  in  the  caee  of  Eaatcrby 

V.  Macfarlano,  -{h)  they  were  all  repealed,  and  the  statute  of  43 

Geo.  3.  c.  1 13.  passed  in  their  place.    By  this  statute  it  is  enacted,  PistrojHng 

"That  if  any  perBon  or  pcreons  shall,  from  and  after  the  16th  day  rei'oQv^b^ySa 

of  July,  1803,  wilfully  cast  away,  burn,  or  otherwiKC  destroy,  any  Gco.3.  c.  lis, 

abip  or  Tcssel,  or  in  anywise  counsel,  direct,  or  procure  tlie  same 

lobe  done,  and  the  same  be  accordingly  done,  with  intent  or 

^ign  thereby  wiliully  and  maliciously  to  prejudice  any  owner 

w  owners  of  such  ship  or  vessel,  or  any  owner  or  owners  of  any 

P'wlfi  loaden  on  board  the  same,  or  any  person  or  persona,  body 

politic  or  corporate,   that   hath  or  have   underwritten  or   shall 

underwrite  any  policy  or  policies  of  insurdnce  upon  such  sliip 

Of  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  loaden  on 

{')  sa  &,  83   Car.  2.  c.  11.  s.  12.i      &  7.     And  (ec  a nlP, 
I  Ann.  iU\.  S.  c.  9,  b.  4.  t  4  Geo.  I .  (i)  East.  P.  C.  Addenda,  p.  !6. 

'■'*■  s.3.jllGeo.  1.  c.  SO.   ».5,  6, 
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43Cko.3.        board  the  8ame|. •the  person  or.  persons  ij^ktuMng  therein,  bring 
^'  ^^^'  .  thereof.  lawfully  convicted^  shall  be  deemed  and  adjik^ged  a  prin- 

cipal felon  or  felons,  and  shall  suffer  death,  as  in  csaiesof  fekmy, 
"without  benefit  of  cler^."    It  is  further  eniMcted  by  Uie  seaond 
■  section,  ''That  if  any  ship  or  ressel  shsU,  from  and  After  the 
16th  day  of  July,  in  the  year  of  our  Lord  180^,  be  wflfi%  cast 
away,  burnt,  or  otherwise  destroyed,  unthin  tibe  body  (rf  any 
county  of  this  realm,  that  then  the  said  several  off^^nces,  as  vcU 
in  wilfully  castbg  away,  burning,  or  otherwise  destroying  mdk 
.  ship  or  vessel,  as  in  counselling,  directing,  or  procuring  the  ane 
to  be  done  as  aforesaid,  shall  and  may  be  respectivdy  mqwied 
of,  tried,  determined,  and  adjudged  in  the  same  courts,  sad  in 
such  manner  and  form,  as  felonies  done  within  the  body  of  aay 
county,  by  the  laws  of  this  realm  now  are  to  be,  or  by  nrtae 
of  this  act  hereafter  may  be,  enquired  of,  tried,  detennlari,  and 
adjudged ;  and  if  any  such  ship  or  vessel  shall  be  wilfiilly  cast 
away,  burnt,  or  otherwise  destroyed  on  the  high  seas,  then  that 
the  said  several  offefhces,  as  well  in  wilfully  casting  away,  buniing, 
or  otherwise  destroying  any  such  ship-or  Vessel,  as  in  obimselliii^, 
directing,  and  procuring  the  same  to  be  done  as  aforesiM,  ahall 
and  may  be  respectively  enquired  of,  tried,  detemdned,  sad  ad- 
judged, before  such  court,  and  in  such  manner  and  form  ae  in 
and  by  an  act  made  in  the  28th  year  of  Ae  reign  of  King 
Henry  VIIT.,  instituted  for  pirates,  is  appointed  and  directed  for 
.  the  enquiring,  trying,  determining,  and  adjudging  bf  'felentea  upon 
the  high  seas/' 
43  Geo.  3.  VL  **  And  whereas  it  is  coni^enient  that  accessorieis  to  tdomes 

^'  ^^^  committed  within  the  body  of  any  county  within  the  ledbn  d»nld 

be  by  law  liable  to  be  tried,  as  well  in  the  county  wherein  tte 
principal  felony  was  committed,  as  in  the  county  in  which  they 
so  became  accessories^  and  also  that  accessories  to  fdonies  oon^ 
mitted  upon  the  high  seas  should  be  by  law  liable  to  be  tried  by 
such  court,  and  in  such  manner  as  by  the  act  made  in  the  28th 
year  of  the  reign  of  the  late  Kbg  Henry  VIH.,  is  firected  in 
respect  to  felonies  done  upon  the  high  seas ;''  it  is  further  enacted, 
<<  that  from  and  after  the  sdd  16th  day  of  July,  in  the  said  year 
of  our  Lord  1803,  in  all  cases  whatsoever  in  which  any  perscm  or 
persons  shall  hereafter  procure,  direct,  counsel^  '6r  command  any 
other  person  or  persons  to  commit,  or  shall  abet  any  other  psrson 
or  persons  in  committing  any  felony  whatsoever,  or  shall  in  any 
wise  whatsoever  become  an  accessory  or  accessories  before  the 
fact  to  any  felpny  whatsoever,  whether  such  pnucipal  felony  he 
committed  witiun  the  body  of  any  county  .within  this,  reahn,  or 


wfm  the  >  h^h  aeiH,  and  whether  atich  procunag^  durecting,  coun-  *^  "'"■  ^ 
ae^l^,  ooKunaoding,  aad  abetting,  or  otherwise  becoming  acces- 
sory «r  Mweuooes  before  the  fact  shall  have  been  committed  or 
done  withift-tl)e>  body  of  uiy  county  within  tida  realm,  or  upon 
the  hig^  acae,  that  Uten>  and  in  all  euch  caees,  the  offence  of  the 
person  or  pctvout  so  procuring,  directing,  counselling,  com- 
manding'.of  abetting '  such  fidony,  or  so  in  any  wise  becoming 
aoceaeory  or  aonusones  before  the  &ct  to  sueh  felony,  sfaall  and 
DWy  be  enquired  o^  tried,  determined,  aad  adjudged,  in  case  such 
]^ncipel  felony  oball  liave  been  C(»nmitted  witbin  tiie  body  of 
■ay  county  wililin  this  realm,  by  the  course  of  the  common  law, 
faAta  witlun  such  county  iriiema  the  BMd  principid  fdony  shall 
bave  been  comnutted,  or  within  the  county  wherein  the  Bud 
oAeoce  io  [vocuriog,  comiselling,  commanding,  and  abetting,  or 
otherwise  becoming  accessory  or  accessaries  before  the  f^  shall 
hftve  bten  committed  or  done;  and  in  case  the  aaid  principal 
felony  Bhall  have  been  committed  upon  the  hij^h  Bcns,  then  the 
said  oflFeiiee  in  procuring,  directing,  counselling,  commiindiiig, 
or  abetting,  auch  felony,  or  of  so  becoming  an  accessory  or  ac- 
cessories before  the  fact  to  the  same,  shall  and  may  lie  enquired  4.'^  Gen.  3. 
«f,  in  and  by  such  court,  and  in  such  manner  and  form,  as  in  and  "^ 
by  the  eaid  act  made  in  the  liSth  year  of  the  reign  of  King 
Henry  VlII^  ia  appointed  and  directed  for  tiie  trying,  determining, 
and  adjudging  of  felonies  done  upon  the  high  seat^."  The  act, 
hon^ver,  contains  a  provision  that  if  an  offender  be  tried  by  one 
jurisdiction,  he  shall  not  be  again  tried  by  another. 

VII.  The  sccoud  offence,  tliat  of  running  away  with  the  ship  BunningMmy 
or  cargo,  or  creating  a  mutiny,  is  likewise  a  capital  felony.     It  "^''„'*'j''j'"^ 
is  so  made  by  an  act  of  William  III.,  and  a  further  statute  of  niTrkinp;  r 
George  I.  (a)  which  enacts,  in  substance,   that  if  any  master  or  jtjp^ 
seaman  shall  betray  his  trust,  and  turo  pirate,  and  feloniously 

run  away  with  a  ship  or  merchandize,  or  shall  voliuitarily  yield 
his  vessel  up  to  any  pirate,  or  shall  lay  hands  upon  his  ca])tatn,  to 
prevent  him  from  lighting  in  his  defence,  or  shall  couRne  his 
captain,  and  endeavour  to  make  a  revolt  in  the  sliip,  he  shall  be 
deemed  a  pirate,  felon,  and  robber,  without  benefit  of  clergj. 

VIII.  The  third  offence,  that  of  not  resisting  enemies  or  pirates,  noi  rraisting 
is  puniiihed  by  an  act  of  Charieall.,  (A)  which  incapacitateg  any  ^l,"^";*^"^ 
master  from  having  the  future  charge  of  any  Englieh  vessel,  who 

shall  not  luive  defended  his  vessel  from  pirates,  such  vessel  being 

(t  6  (W  le  Cat.  3.  c.  6.,  and  28  and  93 
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not  less  than  20O  teaewnor  fiuaAhed  ^rfth  Ijim  >h—  H^ff  iki 
Bame  act  forbida  him  to  yieU  wili|iout  fighting  to  any  lUUkfi- 
lata,  not  haidi^  douMe  bis  ^gfxoA.    The  aeamen^  :vlw  ahril  trfM 

to  %rbty  aropuniahed  ^y  tiie  4NUM  act  with  the  loaa  of  IfaeiriniBa^ 
their  own  goods  on  board  Ae  diip^  and 
and  hard  labour  for  a  fipace  not  eaooeediiig 
mer^.        ^-  I'^/>»^r  to  «wurage  aeamen  to  dJaehaige  thair  doby  w^ia 
m«B.  the  oocaaion  of  s^pa  being  attacked  by  cnoniea  or  punteSi  the  Le- 

gislature has  passed  sei^nd  iact%  a»l  cnated  or  eidaiged  atTfnl 
institutions^  hf  which  a  provision  is  made  Sor  merchant  sbubbs 
wounded  or  disabled  in  such  conflicta,  and  for  the  widon*  lad 
children  of  such  as  shall  have  been  killed.  By  tw^  of  th«e«0^ 
one  of  King  William,  and  one  of  Kmg  Charh3a,(ii)  itisiBiadtol 
Ihatwhcn  any  English  vessel,  which  ahall  hav«  been  m  defeaadi 
against  pirates  or  enemies,  and  in  which  convict  aome  of  her«Mir 
have  been  disabled  or  wounded,  sfaaU  arrixre  in  poet,  the  Judgtil 
the  Admiralty,  mayor,  or  other  princ^  m^gSjfi^t^  duA  suaomi 
four  of  the  chief  merchants  of  the  tovm,  and  by  their  aMes  iaA 
levy  upon  the  owners  of  the  ship  and  gooda  «  teaaonabie  couf^- 
aation  to  the  captain  imd  aew  for  auoh  defence :  hoi  sodiaiaa 
not  to  exceed  2  per  cent,  on  the  vahia  of  i&Xi  sihip,  b&^i,  uA 
caigo* 

iS^r^-^      ^  ''^•^^^  provisions  for  encouraging  merchant  isaaiien  inihe 
Jd^'f  f  d^*     P^rf^a^cc  xrf  their  duty,  and  for  i^evmg  and  anpporting 


abi«d  and  wont  ^^  ^^^  ^  ^^^aU  be  maimed  and  disabled,  and  for  sappoithigtiii 

JheiT^m^^  "^^^^""^^  ™*  "^^""^  ^^  such  as  shall  be  kiUed  or  wounded  in  UK 

merchant  service,  have  been  further  extended  by  three  more  recent 
statutes;  (i)  the  two  first  of  which  enact,  that  sndhi  seavni  slid 
be  admitted  into  and  provided  for  in  Gseenwich  Ho^td.-^Srte 
last  statute  (c)  provides  another  estabUdmeot^  .and  a  pemuwrt 
coiporation  for  the  more  ample  accomplishmeift  of  llie  sane  ifc- 
ject.  The  enactments  of  these  statutes,  stated  in  a  sunmaiy 
manner,  are,  that  every  merchant  seaman,  except  onlyiypiwi- 
tices,  fishermen  employed  in  boats  and  coasters,  pilots,  and  seuBSii 
employed  by  the  East  India  Company,  ahaU  pay  sixpence  a  mooA 
out  of  their  wages  to  this  corporation,  to  be  deducted  by  the  oaui- 
ter,  and  byhhn  paid  over  to  the  charity.  That  a  corporatiGn  of 
merchants,  who  are  named  in  the  act,  shall  be  t^e  mamfeodf 
the  charity ;  and  may  purchase  hmd,  erect  an  hoqdtal,  and^pie 

(«)  1 1  &  IS  Will.  3.  c.  7.  8.  IK  89      99.  «.  10.    80  Geo.  «.  c.  S8. 
*  M  Car.  8.  c.  1 1.  8.  10.  ^^  SO  fleo.  8,  c  SS. 

(b)  8  Geo.  8.  c.  84.     8  Geo.  8.  c. 


pcnriniB  to  all  merchant  seamen  rendered  incapable  of  service  by 
acknesH,  Tonnda,  or  other  accidental  misfbrtuneB,  and  may  relieve 
the  widows  vnd  children  of  such  as  are  killed  or  drowned  in  the 
meidnnt  service ;  such  children,  however,  not  to  exceed  the  age 
<4  borteen  years,  unless  rendered  objects  of  charity  by  blindness, 
IimenesB,  or  other  infirmity.  Nor  is  any  one  to  be  deemed  a  worn 
out  uunen,  who  shall  not  have  been  five  years  in  the  merchant 
serrice,  and  paid  the  cohtribution.  The  master  isrequired  always 
to  keep  a  muHter  roll  of  his  crew,  and  to  deliver  a  duplicate  of  it 
bdbre  sailing  to  the  collector  of  this  contribution  at  the  port  from 
irtiich  he  is  about  to  sidl.  "The  master  must  likewise  keep  an  ac- 
count or  iep«xt  of  all  c&flBiItictto  any  «f  the  ovew  daring  the  voy- 
age; and,  upon  his  return,  must  give  a  duplicate  to  the  col- 
lector. 

■ffl.  Tliere  are  oflier  statutes  for  the  relief  o*  -Mpwrcdted  or  ?"''^SL?' 
dmdoned  seamen,  '(a)  by  which  his  majesty's  -ndnisterB  or  consulfl  and  teaduig 
(broad,  or,  iff  no  officiid  character  be  there  resident,  two  or  more  ^""*  "V"^ ' 

'       '  '  men  cast  i 


nnjr  smuHn  m  mreign  parts,  St  nie  nrtc  of  sixpence  a  day,  and  to 
'todthemhcnne  with  ttie  'first  opportmilty  bysonC'onenf  hisTHa- 
jtaty^  8ldpB,-or  BritiA  merchant  ^ips,  saiMng  for  England:  every 
Uiter  of  a  British  ship  to  rec^ve,  in  case  of  need,  four  mdi  cast 
ifnj  seamen  for  every  htmdred  ton  burUien  of  his  ship,  and  to  be 
P^  ixpeaec  per  ^em  by  liie  commissioners  of  tlie  nsry,  for  so 
mny  of  them  as  he  £d  not  require  to  ud  him  in  woridng  his  vessel 
And  If  any  master  wUfnlly  leave  behind  any  of  his  crew.  In  any 
fardgn  part  or  distant  British  plantation,  such  men  being  in  a 
condtfiDn  to  letum  with  the  ship  at  the  time  of  ber  depwtnre  ' 
ixntewards,  the  master  so  offending  is  to  suSer  three  montit^ 


l>.».S.B.  Cl*.    lift  19  Will. 3.  cT. 
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CHAPTER  V 


OV  TUB  WAGM  OT  MBRGtiANT  SBAMBK. 


Scuaen't         Havimg  coMidered  in  the  preceding  Chapter  th^.  geneaJ  dutb 
^'"'^  of  the  marinere^  and  of  the  master  in  hiring  thesoi^  we  proceed  now 

to  the  consideration  of  the  more  exteneive  embjectof  wmea's 

wages.    Under  this  head  we  shall  have  to  explain^i^.  The  mode 

Kd  hirii^  deamen ;  secondfy,  That  of  earning  thdr  wag^ ;  thkUft 

To  what  cases  the  law  h»B  annexed  the  foifdture  of  their^^vages, 

in  w:hole  or  part  i  takdyjburih^,  By  what  meana  th/^y  ^x^  9«ooTfr- 

able  at  law. 

Andy^firsiy  As  to  the  hiring  of  the  seamen. 

WHttes  «0B-       L  We  haFe  before  stated  that,  by  2  Gfo.  2.  C..36.,  ni^JF' 

BMierMidiM-  petaal  by  2  Geo.  3.  c»  31  .>  the  contract  lietween  theimsster  and 

SmtiMirara    ^^'^*™^'*  ™^^  heui  ipriting>  and  thai  suck  contract  must  diedare 

Midtheoo»-     ^^what  wages  each  seaman  or  mariner  is  to  have  T&fge^'fAh 

SDedTbyefteli   ^^^^  ^®  whole  voy^^  or  for  so  long,  time  as  h/e  oc  they  «baD 

■euMa,  bat     nUp  themselves  for ;  and  also  must  e:q>ress  in  th^  said  Bgreei»£D^ 

aealed.  or  contract  the  voyage  for  which  such  seaman  or  mariner  wai) 

shipped  to  perform  the  same/' (a)  Una  contract  must  be  «gaed 
by  each  seaman  within  three  days  after  he  shall  have  entered  him- 
sdf  on  board  the  ship.  Such  contract  need  not  be  sesLe^;  aodin 
Clement  v.  Gunhouse,  (b)  where  it  appeared  that  a  seal  was  affixed, 
it  was  ruled  by  Mr.  J.  Chambre,  at  Nisi  Prius,  that,  though  sealed, 
it  was  still  r^apuded  in  law  only  as  an  agreement^  and  not  at  a 
deed,  and.  must  be  sued  upon  as  sudu 
Written  con«        n^  The  two  statutes  abovementioned  (c)  eomnrehended  vesflds 

tract  Decenary  ^  '  *^ 

iQthe-eeastlDff 

tiiule;  but  Deed  ^     ^  .  ...  .  .       7.       .   i>       ik« 

not  be  stamped.      (s)  ^  veo.  S.  c.  86.  made  perpetual      with  itf  provisioBS  b  51.  from  w 

bj  8  Geo.  3.  c  31.    Tbia  statute  does     master. 

not  apply  to  the  mastcr^sappreoiices ;         {b)  6  Esp.  N.  P.  C.  83. 

and  the  penalty  for  not  complying^       (c)  S  Geo.  2.  c.  36.  3  Geo.  3.  c Si* 
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cordingly  milliorke  or  iSvect  iJte  <8asiie  to  fce  given  by  viMng 
under  hie  liand;  that  in  euck  case  tbe  master  or  •oonsHttderdf 
such  ship  flh&n  be  at  libeity  to  ^pay,  tmd  the  BeaBUA  to  receive, 
sudi  greater  t^ages  as  such  g6^<rarttor^  ehief  ma^strate^or  coSkctor, 
*8hall  direct  Ba  afere8aid.''(a)  All  such  contracts  to  be  void,  and 
In  case  of  c«r-  ^®  master  to  forfeit  one  hundred  pounds  for  any  seaman  so  hired 

tificau  fifom     t^ontrarv  to  the  provisions  of  the  act.    Tlie  aattie  ^Mst^  however,  pro- 
last  ship,  that         ,   /     • «  '^^  ,      ^        ,     ^  ^.         ^       * 
any  seaman  has  eecds  m  afdlowing  secnon  to  make  two  exceptions,  ^i«f^  AbIo 

or  in^cueo/ex-  ^'^^'^^rs  producSng  a  certificate  of  disdiaige  from  their  h^  ^\ 
treme  hazard  tmd,  sectmdfyy  In  the  tsasc  ef  necessity^  haeaidoHs  service,  or  extn- 
amaatermaT '  ordinary  duty  proved  upon  oath,  to  mariners,  who  have  not de- 
J***^*""^^*  seited  from  their  last  ship.  (A)  In  both  of  these  cases,  the  noBter 
atinoi«  Aiaa  is  siithori2?ed  to  give  more  than  double  wages  without  the  vaAo- 
^OTtTIT'  itty  dF  the  governor  or  oth€?r«hiefm«gtebrate.  The  act  then  cw- 
cence  from  dudes  by  giving  a  form  of  the  agreement  between  master  nd 
t  e  gorvmor.  ,jj3jpj,jg„^  t^ich  its  prffvioofi  provisions  vequii^ 
Oftheautho-  RT.  Tht  atxthority  or  licence,  which  Ae  governor  or  other 
^^n  by^'e^  magistrate  in  the  West  Infies  must  give  in  pursuance  of  tUfl  act, 
governor  or       jnnBt  Txdt  Only  authorize  the  master  to  hire  such  neaman  at  more 

other  magi»»  ^ 

trate,  in  die  ihttu  doubfe  wages :  but  must  specify  the  rate  of  wages,  and  giife 
to  Wre'seiSes  ^^  ifistinct  permission  of  flrc  governor,  or  other  chief  oflfcer,  to 
at  EBore  than     hire  the  seaman  at  the  sura  so  expressed.    The  olrieet  of  the  ad  b 

double  wagea.  «  «         «    -i 

to  prevent  a  rompetitK)n  tnT  the  masters  am<Higst  each  other  to  ee- 
dttce  the  mrews ;  and,  in  •order  to  prevent  this  mischief,  the  hw 
removes  ^he  master  from  die  contract  -in  the  first  instance,  wd 
substitutes  the  fiscrelion  of  tke  governor,  or  other  chief  eficer, 
in  his  place.  The  governor,  thereHore,  mnst  fix  the  sma  be 
which  such  seanmn  in  the  West  Indies  may  be  hired;  aad 
the  master  may  then  oblige  himself  to  grre  it.  Accordiagiyin 
Rodgers  v.  Lacey,  {c)  where  a  ficence  had  been  given  by  a  magis- 
trate in  the  West  Indies,  to  the  master  t>f  a  ship,  **  toprocwremtn 
on  such  terms  as  he  could,  to  navigcUe  the  sh^  home,**  it  was  d^ 
cided  by  the  court,  that  this  was  not  a  compliance  with  the  terms 
of  l3ie  act;  such  a  licence,  so  generally  expressed,  and  kaviogso 
much  to  the  master,  being  in  no  degree  calculated  to  meet  the 
mischief,  for  tlie  prevention  of  wtd^  tihe  37  Geo.  9.  c.  73.  ^ 
passed;  and  that,  therefore,  a  mariner  could  not  maintain  an  se* 
tion  on  a  promise  made  in  pursuance  of  sudi  licence,  to  pay  woges 
exceeding  the  amount  of  double  the  wages  agreed  to  be  given  ios 
person  in  the  fike  situation  on  the  outward  voyage. 

(s)  ST  Geo.  8.  c.  IS.  8.  3.  (c)  S  Bos.  and  PuD.  57- 

(b)  The  same  act,  s.  10. 
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na  secaiity  in  any  departoient  of  KfiB  or  frfbufibeUyif^Berniiis 
could  legally  let  tbema^Fes  out  in- whole  or  ik  part/'  ^ 
VW^^  VI.  E  fleenu  vnneceanry  to  add,  tiiat  iir  ihcie  dontisi^,  a»n 

allothets,  any  agreemtnt  in  CTwion  or  cimtrAventfcw  of  fe  km 
k  Told  firom  the  beginning,  and  cannot  be  snednpon  iaany  eoott 
of  iavwor  cqmty.    In  the  Vangnaxd,  {a)  the  maite  of  a  ehi^^ 
hanng.institated  a  suit  for  his  waged  as  mate  and  oiten^te  mas- 
ter of  the  ship,  whidi  was  a  onion  of  diaracterB  coottittajto^ 
acts  and  the  regulation  of  the  slave  trade.  Lord  Stowett  said,  ttat 
his  agteemtat  with  the  owners  was  er  tterpi^  contMctu,  and  as 
such  «o«U  not  be  sustained  in  law.    That  the  contracting  putiO) 
nsaBely,tihe  owners  and  the  mate,  were  mpari  delicto;  andtbst 
tiiecefore.the  one  was  not  at  liberty -to  set  up  the  contractagslBrt 
the  other,  and  to  allege  that  he  was  faiduced  by  the  dther^  enter 
into  snd^  fflegal  agreement.    It  was  as  much*  the  duty.of 'the  olt 
not  to  yitidto  temptation,  as  k  was  of:  the.  other  noltt&pNffm 
an  flkgal  temptation.    In  such  a  case  the  law  reftlsedtoiatei^ 
between  them,  smd  leaves  tiiem  to  arfdl  themselws  bf  thdr^^fish^- 
^got  jBngagcments-  as  they.  can. 
<>«^«j^ip>     .YII.  Upoa  the  |)tinci]rie  before  mentk>ned,  Uiat  tUe' omas^ 
the  emiire  gei^    tiio  dhip  are  entitled  to*the  wbtols  of  the  labour  tif  Ihi^  tnaiisM; 
^AemJt^^    whethw.  master,  mate,' or  seaman;  and  tfaaJtH  laayienwgt^T 
and  the  mates,  shall TCipiire  extraordinary  efforts,  sneh-  necessary  'mM^anm-^ 
Z^^^l'    stiU  to  bei  regarded  as  within  the  spu^  of  their  omtriM 

ii4io  may  beoome  aaastec  by  same  casaalty  diufii^''the>'V0|agi^ 
mHstfSue  for  his  wa^  not  as:  master,  but  asjnoatej  thtoii||hlbf 
whole  time.  His  dharseter  of  mat^  is*  not  to  be  coandrntis 
merged  in  .that  of  master:  but.  the  duties  of  thfixnasterofesspff- 
indneed  by  the.  neosssity  of  thejcase  omr  Ms  ^ordinary  <sefviee  as 
mate^^i) 
WegMofsea.       VIIL   The  wages  cf  mflrineni  take  preeedencO' of  bottwrny 

men  take  pre-     •        ■■  •«  v       »t^ 

cedenreof  bot-  lMHid%:  attd>  seouiitiflB  Ib  lhe<  nsture^iof  hypotfaecalaon,  the  M* 
tomry  bunds,     y^^^  entttM  against  all  other  persons  to:  the  piooeeds  asaie' 

curity  for  wages ;  and  the  sufosistoice  of  the  seame»  is  cteadeied 
D'ldn.  in  many  cases  to  be.  a  part  of  their  wages.     In  tbeMadoUBft 

Dldra^  Papaghica,  (c}.a  Greek  ship  having  taken  up  montj^"^ 
bottomry  bonds,  and  being  arrested  in  thopart  of  Licmdon  kylk 
lender,  the  crew  presented  a  memorial  tothe  Sarl^  d.  liveipod^ 
stating  that  Aey  had  been  defrauded  of  their  waged  4>J7tAe  ospt^ 
and  were  left  destitute  of  support.    Upon  this  reprcseistslieii'lic 


(«)  a  R«*«  S07V  «  Robi  IStJ 

<*)  KMOsritcb  Vtdiaias  de  Jfersey,        (^>  Qad.4a...  j.t  ^ 


<i  • 


..    M'. 


Ktag's  proctor  received  direetioiu  firora  the  secretary  of  state's 

office,  to  take  such  stepa  as  migfat  be  i«quimte  lo  recover  the  wi^ies 

4ae  to  the  menioriBKsts,-  ^o  were  hi  the  mean  time  fundsbed 

with  the  means  of  subsistence,  mdaftennrds  sent  to  titeir  oWn 

taantry.hj  hia  M^eaty's-goTCmnimt.    In  consequence  of  the  dl- 

nctivoB  thus  received,-  the  King's  proctor  intervened  in  the  cause 

on  bdwtf  of  the  marinen.   Hie  holder  of  the  bonds  and  eons^Bee 

at  the  cargo  conaeHted  to  pay  the  vsgea  due  to  -these  men,  bat 

declined  to  defray  the  chaises  incurred  for  their  snbsisteiwe.    1^  Sallon'  wign 

ship  -was   sohi  under  a  decree  of  the  court,  and  the  proceeds  S?S^i.i,t 

brewdit  into-the  rdiristrv  :  but  the  amount iros  not  sufident  to  iip<^ tbc  aUp t 

satisfy  the  demands  ot  ue  mariners,  and  of-  the  bond4tolder.  cum  saln'ut-  ' 

Loed  Stfiwell,  in  hia  judgment  upon  the  case,  said,  that  it  must  J^^b^J^J]^ 

he  tiAin  as  the  universtd  law  of  the  Admiralty  Court,  that  ma- 

ner*'  wages  take  precedence  of  bottomiy  bondfl.    ^'Wi^es  are 

aaarad,UenB;  and^  as  long  as  a  ^ank  remanta,  the  srilor  is  esti- 

tled,'«guast  all  ether  persons,  to  the  proceeds  as  s  eeitmrity  fin: 

hia^nagBBi   >Thia  is  a  prbiciple  imiversaUy  admitted ;  and  whoever 

cnten  into  a  contract,  or  advances  money  tqioa  boMmnry,  nnnt 

bejiMaiuned'to  do  it  inthsfoU  knowledge  of  the  Ibw  upon  this 

psut.,  .Buty-tbeo,  is'fehe  sabsistcBce  of'  these  men  to  h«  conn-  SntwUtraMla 

Aowd  •»  port  of  their  wages  }   I  think  it  is  so  to  he  oontddeped ;  ^or^>- 

iliis  wagea'paid  in  another  ftHin,  it  ia  part  ot  the  compensation  ''^"'*  **B°*- 

in  thrir  khenr ;  and,  according  to  the  law  of  the  oountry  to  iriiich 

Ussu  men  bi4oag>  subsistence  in  the  intermediate  time  must  be 

jnammbi  to  formpart  of  the  contract  for -the  payment  of  wagefl. 

Iliepaities  must  be  aubsiated  till  they  return  to  their  own  country, 

■oleia  aamo'^wcnal- reason  is  shewn  to  tiie  contrary,  such  aa  de- 

anson^  or  any  kind  of  fuacondact-wbicfa  wouU  -vrmk  a  fmrfeiture 

ot  wi^es.    lliere  is,  indeed,  no  proof  of  any  special  agteement 

^otr-thlfe  point  in  the  present  case :  but  it  is  very  material'  that 

sKh-a  eevenant  riumld  be  presamedto  subsist  between  the  par- 

lisat"'   The  datm  irf  the  sattora  waa  accordingly  allowed. 

■Hi  We  ooBM  now  to  our  second  head,— the  eaming  of  wages.  ^^,^°^ 
1W  gtiMralnii^  with  respect  to  the  seamen  having  earned  thdr 
wgesyis,  tbatif  the  vc^age  be  completed,  fivighttbei^  canted, 
MdtiMUbaa^  «f  the  seamen  not  rendered  aselesa  by  the  kieS  of 
Ae>re«ad  by  sea  chr  captnre,  they  have  earned  thnr  full  wages, 
and  nre  ortitled  to  receive  them.   If  the  vessel  be  lost,  the  seamen  if  the  tomI 
^■stfiha8»  in  4he  cakunitif  with  the  owners;  and.the  miBfbrtune  ^^i^'i^ 
of  the  latter  must  not  be  aggravated  by  having  to  bear  the  whole  *^^  wage*. 
loaa,  and  to  indemnify  their.' fellow-suffeiers  under  a  disaater  be- 
Vonging  in  common  tu  itll   of  them.     Every  party  must  bear  thut 


partion  of  the  cabimit;  whkh  pesuliarijr  bdbog&  to  bimf  tk 

owners  tiie  loss  of  theif  shif^  a»A  tbe  NSBMa  tke  loi%  of  tbdc 

wages*    llierofave^  in  the  tvent  of  such  kw^  ths  teMM  kie 

thdr  wageij^  os  aie  kgally  cttnaidesed  as  not  faanag  camsilfattL 

Bat  on  the  othes  haad^  if  a  seamaa  be  dsaUed  in  the  cgmatof 

th^vopgeby  ucknesaor  accident^  he  is  slUI  entltied  WUs  vagnj 

tfa*  law  hmwanely  coHsiileviag  diat  audi  cases  ais  vriAkk  tk 

mderstood  coDcUttooff  of  the  contract  betweeni  the  mmtm  tai 

Mrineis.  (a) 

blTMiL?*'*        ^  '^'^  seamen,  therefore^  bays  earned  tfaek  wi^gas  upon  tbi 

^mM^  vMitor  due  eeaa^etion  of  the  vojnge  and  eamiog  of  fipeigbt..    Nor  en  a 

'^^^^'^         master^  tmless  in  a  very  strong  case  of  mutiny^  or  in  sachestacsM 

sad  grosa  ill  condnct  a»  to  endanger  the  sbq^>.  diaehaiip^  mtj  mr 

man  dntkighis  Toyage>  so  as  to  defirMre  fasi»of  US'^BiafeslDr  Ihi 

iriftdb  vojiage  $  but  such  aeaaun^  so  discharged^  will  be  catiftUi 

to- his  ftdl  wagesu]^  to  the  prosperous  detenninatioa  of  the  TSjigVi 

dedneti^^  if  the  case  require  it,  such  sum  as  bck  may  in  the  nno 

time  have  earned  in  another  vesseL  (i)  But  in  «a  action  bf  a  Mir 

man  for  his  wages^  i^iere  the  mastet  G9  owner  intends  ts  fhai 

thai  no  fseight  was  easnedj  the  omm  of  pvoving  sneh  fbs  lisi 

upon  sncb  nmster  or  owner,  and  not  upon  the"  seenmn.  {i/jf 

t«P^eMdn!l.      XL  That  tlK  conttact  of  merchant  seamen  naif  net  intctiiit 

^wageinp  to  vitii  the  puMic  service,,  and  tfaa*  they  mny  not  be  isgwedlv  nf 

^JS^t!*  iMtt^  A«  sCme,.  it  is  exprcsdy  pro^vhled  by  the  2Geo.ikc.K» 

if  Ow  ihipeMii  Ant  %  seanutt  belonging  to  aaqr  mesehant  ship^  w4^  eaten  '^ 

herfreighu      the  servioe of  his Mitfesty  «  besid  of  any  of  hi» M^ 

sfaiU  not  for  smek  entry  forfeit  Ifco  wagw  dun.  to  hbn  iMeg  * 
tettn  cl  hie  serYice  ia  the  ma<ehsnt  ship^  nor  shall  snsh  «ilif  ^ 
deeaied  a  deieition*  The  prineiplo  of  this  paovkkm  1%  leM  , 
eamanifcstly  eq^taUe,  that  U)  wana^ted  i^a  pse^eos  1^th»bti 
alatetes  w  n  caee  before  IxMd  Raymond^  whese  a  eeaMm  who  Ml 
impressedimn  ttutmttehent  into  the  >oyalser«ic*  war  jadgcdte 
be  entitled  le  vecekiie  a  proportion  of  bin  wi^gte  ly  to  the  tims^f 
impiessii^,,  «hr  Mp^  having  qfterwaifda  amimA  im  mifelf  ft^^ 
JK^y'SJ: '^  ^/ ****^^  U  is  an  eqnaUy  mnnifcBt  eqdily^  ihst«dt 

titled  to  waget  all  imptessed  maiteer  shall  i^oeive  no  forther  wages  than  wbrt«4 
^""^ulbi-  <bie«t  the  time  of  impressment.    In  the  Jaok  IHd^  littM^  ^ 

prefsment.  I 

(«)  Abemethy  v.  Laudalc,  Doug^  Rob.  9S.                                         J 

SS9.     Cbandler  «.  Grieves,  9  Hen.  (c)  Brown  e.  Milser,  7  TanoL  519.1 

Meek,  eon.,  and  Piiul  «.  Eden,  K.  B;  (d)  Wig^insir.  higlcton,tM.  ^^^'l^ 

RT.'  9»a.S.  IflU 

(l> ■oMnel  e.  The fhif^ faelsr^  9  (44Bdkae9. 

Eobi  %V^    Tbs  Bcave^  Qvisnen,  9 
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Cbm  of  a  sea- 
man dying 
upon  the 
Toyage. 


Of  Uie  wages 
dae  to  the  re- 
presentatiyes 
of  seamen 
dying  npon  the 
▼oyage ;  and 


Of  the  elaim 

for  wages 
where  the 
Foyaffe  is  di- 
yidedinto 
parts. 


of  his  service,  (ct)     But  this  doubt  seems  at  present  removed  l^ 
the  direct  authority  of  the  37  Geo.  3.  c.  73.  the  fifth  eeotioa 
of  which  enacts,  that  the  master  on  his  arrival  out  or  horaesliaU 
deliver  a  list  to  the  collector  of  the  port  of  all  seamen  f^  who 
have  died  during  the  voyage,  and  also  a  true  account  of  the  wtiges 
due  to  each  seaman,  mariner,  or  other  person  so  dying,  or  the  turn 
of  his  death."    And  the  7th  section  of  the  same  statute  j^^cfej^ 
further  to  enact,  that  all  such  wages  of  seamen  dying  in  the  coune 
of  the  voyage,  shall  be  paid  by  the  master  '^  to  tiie  receiver  of  the 
sixpenny  duty  for  the  Greenwich  Hospital,  to  the  use, of  the  ex^ 
cutors  or  administrators  of  such  deceased  seamen  j"  and  if  wy. 
master  shall  neglect  or  reluse  to  piQr  over  such  wages  within  three 
months  after  his  arrival,  he  shall  forfeit  50/.  for  each  offsnce,  and 
also  '^  double  the  amount  of  the  sum  of  money  so  due  to  any 
seaman,  mariner,  or  other  person,  for  wi^es,  as  aforesaid."    The 
above  terms  of  the  act  may,  therefore,  be  considered  as  an  ac» 
knowledgment  by  the  Legislature  that  such  wages  may  be  due  and 
legally  demanded ;  and  the  courts  have  acted  up<m  this  principle* 
Thus  in  Armstrong  v.  Smith,  (b)  where  a  master  had  paid  9/.  ^ 
the  receiver  at  Greenwich,  for  the  full  wages  due  to  a  mate  who 
had  died  on  the  voyage,  and  his  administratrix,  insisting  thftt  16/. 
more  was  due,  brought  h^r  action  fpr  that  sum.   Sir  James  Mans- 
field acknowledged  her  right  to  bring  the  action^.and  the  ]nrj.gave 
her  the  16/.  upon  proof  of  25/.  being  due. 

XIV.  The  general  rule  of  law  being,  that  freight  is  the  mother 
of  wages,  the  seamen  are  deemed  to  have  earned  their  wages  is 
all  cases  in  which  the  vessel  has  earned  its  freight.  If  a  voyage, 
therefore,  consist  of  parts,  such  as  an  outward  and  a  homeward 
voyage,  or  several  parts  successively,  the  freight  for  each  part 
being  due  when  it  is  finished,  the  wages  for  that  part  wouldJikC' 
wise  be  due,  unless  (as  is  usually  the  case)  the  contract  stipulates 
for  all  the  parts  as  for  one  voyage,  (c)  And  if  money  be  advanced 
to  the  owners  in  part  of  freight,  the  sed{n(tn  may  recover  for 


(a)  See  Cutter  v.  Powe]l»  where  the 
court  refused  the  demand  of  a  mari- 
ner's executors,  because  the  sum 
ag^reed  for  as  his  wages,  if  he  com- 
pleted Ihe  voyage,  was  so  large,  as  to 
have  the  air  of  being  made  in  prospect 
of  all  casualties,  namely,  that  nothing 
should  be  paid,  if  by  any  casualty  he 
did  not  complete  Ihevoja^ge.    The 


court,  however,  observed,  tlial  if  the 
plaintiff  could  have  proved  an  osig^ 
to  pay  a  proportional  sum  in  similtf 
cases,  their  decision  would  have  been 
the  other  way.  6  T.  R.  320. 

(*;  1  Bos.  &  Pul.  N.  P.  «9«. ;  ^ 
see  po8t, 

(c)  Ld.  Raym.  639.  739. 


their  wages  in  the  proportiob  of  the  sum  adranced  to  the  whole 
freight,  (a)  In  all  caaea  the  question  of  wages  turns  upon  the 
same  principle,  whether  the  ship  have  earned  her  freight  or  not. 
And  in  order  to  prevent  any  dispute  with  respect  to  diriding  any 
voyage  into  parts,  it  is  now  usual  to  stipulate  in  express  terms  in 
&t  agreement  with  the  seaman,  that  no  officer  or  seaman,  or 
fcnoa  belonging  to  the  ship,  shall  be  entitled  to  his  wages,  un- 
less the  vessel  shall  return  to,  and  arrive  at  the  port  of  London, 
(supposing  London  to  be  her  home  port,)  notwithstanding  thie 
lAip  shall  at  any  time  have  broken  bulk,  or  delivered  any  goods  at 
any  place  or  port  whatever.  This  stipulation  is  intended  to  meet 
a  difficulty  which  arose  in  the  oase  of  Buck  v.  Rawlinratn,  and 
Bdwaids  V.  Child,  {b)  upon  which  the  Courts  of  Admiralty  and 
Conunon  Law  were  divided,  whether  the  seamen  were  bound  by  a 
^art«r-party  of  the  owners  not  to  demand  fteif(bt  foe  the  outwaxd 
cargo,  unless  the  ship  likewise  brought  back  her  homeward  cargo 
in  safety.  Indeed,  in  Appleby  v.  Dods,  (c)  it  was  determined  by 
the  Conrt  of  King's  Bench,  that  the  ordinary  terms  in  a  seaman's 
agreement,  namely,  that  no  seaman  shall  he  entitled  to  wages 
until  the  arrival  of  the  ship  at  her  above-mentioned  port  of  dis- 
diai^,  and  her  cargo  delivered,  were  to  be  interpreted  to  mean 
t]ie  return  of  the  ship  to  her  port  at  home,  (d) 

XV.  Upon  the  common  principles  of  all  contracts,  if  the  seamen 
be  hired,  and  the  owners  change  their  purpose  of  sending  the 
vessel  upon  its  voyage,  the  seamen  are  to  be  paid  for  the  time 
daring  which  they  are  detained,  {e) 

XVI.  It  has  already  been  stated,  that  as  wE^es  follow  the  earning 
of  freight ;  so  the  loss  or  capture  of  the  ship,  or'ita  being  disabled 
flKnn  earning  freight  in  the  course  of  the  voyage,  is  attended  with  the 
loss  of  wages  by  the  8eamen.(/)  In  Eakenu.  Thom,  (§■)  theplamtiff, 
ft  seaman,  made  a  claim  of  his  wages,  upon  the  ground  that  the  ebip 
bad  been  compelled  to  discontinue  her  voyage  only  because  she 


Where  it  is  ■»• 
pulat«d  that 
■eunen  shall 
Dot  demnod,  or 
be  entitled  lo, 
their  trigcB,  or 
an^  part  tbere- 
of,  until  the 
ship  arrirc  at 
her  port  or  dis- 
clu^,  they 

loM  before  at-  ' 
rival,  claim 
freight  pro 

gToond  tbat 
nvight  haa 
been  earned  at 


hired  far  ■ 
voyage,  and 

taia  the  ship, 

theleiB  entitled 


(■)  Anoa.  8  Show.  SS3. 

it)  Back  V.  Bawliason,  1  Bro.  P.  C. 
in.     Bdwards  v.  Child,  2  Terp.  Til. 

<e)  8  East  300. 

<4  JdHmu  ((^Ivie)  before  Lord 
EfamHi  ruled,  that  the  aeaoian 
CobU  not  be  deprived  of  his  wages 
bj  any  contract  between  tfao  owner 
uJ  fre^trter,  Jekori  the  agreement 
udewilh  him,  March  19,  I88S. 

<e)  Wf^ls  e.  Omuq,  S  14-  lUyin. 
lOH.iaii(f  Beak-tt-Tiiompsoi),  3  B«s. 


sud  Ful.  403. 

(/)  In  Heraaman  ti.  Bawden,  3 
Burr.  IS44..  thesfaiphad  sailed  to  one 
place  to  take  in  a  cargo  to  be  con- 
veyed to  another  i  she  arrived  at  the 
first  place,  but  was  lost  with  her  cargo^ 
in  going  to  the  other.  The  court  de- 
cided, that  no  freight  had  been  earned) 
and,  therefore,  no  wages. — €ee  Yates 
v.  Hall,  1  T.  B.  70. 

(S)  >  bp.  N,  P.  «■  See  likewm 
Alii-rncthy  v.  Landalc,  Doug-  a'J9. 
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Bnt  not  if  the  ^^raa  not  Beaworthy  at  her  outset ;  and  that,  therefore,  it  waa  the 
tinue  ber''^  fault  of  the  owner,  and  not  any  accident  of  the  sea  or  veather, 
voyBgc  on  ac -    ^hich  caused  the  failure  of  the  voyaffe.    But  Lord  Ellcnboiough 

count  of  her  •  '^   '^  *»« 

bcinff  unaea-  said,  that  the  cases  had  never  made  this  distinction.  The  role 
no  ft^L'htbe  ^^  ^*^  ^^^  general.  The  ship  must  perform  her  voyage  to  entitle 
earned.  the  seaman  to  recover  his  wages ;  and  if  the  owner  sent  her  out 

cial  action  on    Under  such  circumstanccs  as  were  stated,  it  should  be  the  subject 
bi*  ^^tdSSd    ®^  ^  special  action  on  the  case :  but  he  was  of  opinion  that  the 
by  a  tailor        sailor  could  not,  ou  the  ground  stated,  recover  his  wages. 
cbcuniatMu:e<.      XVII.  In  a  late  case,  {a)  a  question  arose  upon  this  point    It 

was  an  action  for  seaman's  wages.    The  ship  went  out  in  bollaat, 

and  the  plaintiff  was  hired  for  the  voyage  at  so  much  per  moath. 

The  ship  was  discovered  to  be  unseaworthy,  and  condemned  as 

CUown  r.  such  in  South  America,  in  consequence  of  which  she  did  not  le* 

turn  or  earn  freight.  It  was  contended  for  the  plaintiff,  that  the 
unseaworthiness  of  the'  ship  being  the  cause  that  no  freight  was 
earned,  and  this  being  nowise  imputable  to  the  plaintiff,  he  was 
entitled  to  wages,  as  he  had  performed  his  contract.  Abbott, 
L.  C.  J.  said,  the  law  of  this  country  is;  no  freight,  no  wages. 
This  principle  of  maritime  law  is  founded  in  the  best  policy; 
and  if  a  particular  hardship  occur  under  it,  as  it  sometimes 
does,  it  is  well  compensated  by  the  substantial  equity  of  the  ge- 
neral rule.  If  the  unseaworthiness  of  the  ship  prevented  her  from 
earning  freight,  this  might  be  a  ground  of  a  special  action  on  the 
case  against  the  owners,  as  constituting  a  special  grievance.  Bat 
a  seaman's  wages  can  only  be  recovered  out  of  a  certain  fimd, 
namely,  the  freight  earned  in  the  voyage. 
Limlutionof  XVI II.  It  must  be  observed,  however,  that  the  maxim,  that 
pn^fufi  freight  is  the  mother  of  wages^  is  not  to  be  carried  in  aU  cases  to 
law,  that  such  an  extent,  as  to  supersede  the  manifest  principle  of  law  and 

mother  of         equity^  that  where  one  of  the  parties  to  a  contract  has  performed 
^*S^*  all  his  duties,  and  the  other,  in  consequence  of  such  faithful  ser- 

vice and  performance,  has  received,  not  all  the  advantage  which  he 
expected,  but  some  portion,  the  later  party  should,  under  such  cir- 
cumstances, retain  all  his  fhnt  of  the  service,  whilst  the  farmer 
party,  namely,  the  seamen,  should  lose  the  whole  of  their  reward. 
Accordingly,  where  part  of  the  freight  has  been  earned,  or  part  of 
the  vessel  saved,  by  the  faithful  service  and  dutiful  exertions  of  the 
crew,  it  is  but  reasonable  that  the  sailors  should  be  paid  their 
wages,  provided  that  the  fund  saved  be  suflScient  to  pay  such 
wages,  and  that  the  calamity  of  the  owner  be  not  aggravated  by 

(«)  Brown  p.  Moates,  Westminster,  Easter  Term,  IS«l. 


WiigeB. 


hsrlng  to  iademnify  those,  ^om  he  has  a  right  to  consider  com- 
mon participators  in  his  risk,  and  common  suf&rerB  under  the  act 
oi  God.  The  muitime  principle,  that  freight  ia  the  motJier  of  Reuooortha 
wages,  a  founded  upon  the  manifest  good  reason  and  policy,  that  ^^t  fmi^bt  ii 
the  eEFoi'ts  of  the  sailors,  in  the  i)re8ervatiot]  of  ship  and  cargo,  *''^  motlwr  of 
should  he  animated  by  a  cummon  interest,  lint  tliiii  reason  clearly 
admits  the  limitation,  that,  where  tlie  suilors  actually  perform 
tJieir  full  duty,  and  where  a  part  of  the  frei^^ht,  or  a  part  of  the 
ship  and  cargo,  are  in  consequence  saved,  they  should  under  such 
circumstances  receive  their  wages,  and  he  encouraged  to  a  like 
performance  of  ^thful  services  under  similar  exigencies  and 
dan^rs.  The  necessity  of  the  limitation  of  the  principle  of  the 
law,  that  freight  is  the  mother  of  wages,  is  furtlier  manifest  from 
the  common  cases  of  vessels  seeking  freight ;  that  is  to  say,  vessels 
sent  in  bullast  on  an  outward  voyage,  upon  the  spccidation  that 
they  may  find  homeward  freight  at  a  foreign  port.  It  is  here 
manifest  that  the  sailors  would  be  entitled  to  wages  for  the  out- 
ward Toyage,  althougli  the  ship,  heing  lost  in  baUaet,  could  neces- 
sarily have  earned  no  freight.  And  if  the  ship  should  pcrfiirin 
both  the  outnrurd  and  homeward  voyage  in  safety,  but  should  fail 
in  obtaining  freight  altogether,  the  seamen  would,  notwithstand- 
ing, be  entitled  to  their  wages,  (a) 

XIX.  This  principle,  and  its  limitation,  are  ably  explained  in  Th 
the  late  judgment  of  Lord  Stowell,  in  the  case  of  the  Neptune.  (A)  ^jj] 
in  this  case,  the  petitioner  Brown  was  hired  as  a  seaman  for  the 
ship  in  (jaestion,  and  for  a  loyage  "  ^om  the  port  of  London, 
where  the  ship  then  was,  to  Rio  de  Janeiro,  thonee  to  Hamburgh, 
and  hack  again  to  London."  The  petitioner,  being  so  hired,  rjid 
having  signed  the  articles,  sailed  with  the  vessel  upon  the  voyage 
in  (piestiop  iu  the  month  of  February,  1822;  and  arrived  at  Rio  de 
Janeiro  on  the  4th  of  June  following,  where  the  ship  discharged 
prt  of  her  cargo,  and  thereby  earned  part  of  her  freight.  The  " 
vessel  then  took  oa  hoiird  a  cargo  of  sugar  and  coffee,  and  pro- 
ceeded (^vith  the  petitioner  as  one  of  the  seamen)  on  her  voj-age 
to  Hamburgh :  but,  upon  arriving  off  the  French  coast,  was 
Ktnuided  on  the  shores  of  BritUmy.  It  appeared  tbiit  no  pait  of  tlio 
car;;a  could  be  saved,  but  that  the  petitioner,  and  tlie  other  seamen 
on  board,  most  sH^.dously  and  faithfully  pt.'rl<irincd  their  duty  in 
endeavouring  to  save  as  much  us  possible  of  the  ship  ;  and  tliereljy 
did,  in  eScct,  save  the  mast,  some  rij;gin^,  somj  spars,  an  anchor 

(<)  SUtcJ,  arguendo,  in  Ihcc.isi-of  iftl  Tli(;tt  Ciiiirt  uf  Ailiuirallj,  I'ub- 

tfacNrptunr,   snd  uul diascuUil  fiom      ru«rj  17,  ISH. 
bjLurd  Slowell. 
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and  cable,  and  some  other  articles,  iwliich  were  sold,  and  lAAA 
produced  sufficient  money  to  pay  the  wages  of  the  sulors.    Bvt 
on  the  part  of  the  owners  it  was  contended,  that  as  the  freif^t  had 
been  lost,  and 'the  mere  wreck  of  the  ship  only  saved,  the  seaoMD 
were  not  entitled  to  wages.     Under  these  circumstances,  the  peti- 
tioner came  before  the  Court  of  Admiralty  and  claimed  that  tiie 
court  should  order  him  to  be  paid  his  wages  out  of  the  proceeds  «f 
Judgment  of     the  articles  so  saved  and  sold.    Lord  Stowell,  in  giving  jai^ 
l^^^^'oi    men^  fo"'  ^^®  petitioner,  said,  That  the  question  before  the  court, 
the  Neptune.  *  (\fy  the  admission  of  all  the  fistots  on  both  sides,)  was  aan^w^  to 

the  <point,  whether  the  mariners  were  eoitiEtled  to  reoover  thdr 
wteiges  out  of  ;the  materials  that  had  been,  saved.    Now  jIhatUify 
'  weie  not  so  entitled  had  been  principally,  and  almost  exclu8i?^|r 
contended,  ^n  the  authority  tof  the  weU  known  maxim,  thatireight 
is  iiie  mother  of  wages.    In  affirmance  of  this  majiniy  a  case  kad 
been  cited  from  Siderfin,  and  a  didtutn  of  MoUoy.     But  he  had  to 
observe,  that  both  the  precedents  and  the  du^tun  refiexred  to  caies 
of  total  los^  and  therefore  were  not  exactly  in  point.    Now  the 
natural  and  legal  parent  of  wages  was  the  mariner's  contract  with 
the  owners,  and  the  faithful  performance  on  his  par^  of  the  cove- 
nants in  such  contract  stipulated.    He  could  not,  therefore,  ad- 
mit this  maxim  as  any  other  than  one  of  those  wise  general  roles, 
which,  though  just  and  applicable  in  the  great  majority  of  caaes, 
must  not  be  rigidly  applied  in  those  instances  where  a  parCicdar 
state  of  circumstances  exempted  such  instances  from  tibe  reaaon 
upon  which  the  rule  was  founded  j  and,  by  such  eflEect,  took  anch 
cases  out  of  the  authority  of  the  rule.    The  rule,  according  to  the 
able  remark  of  Lord  Chief  Justice  Abbot,  was  founded  upon  the 
reason  that  it  would  cherish  and  invigorate  the  effi>rt8  of  the  mari- 
ners, and  become  an  additional  security  for  the  safety  of  the  abip 
and  cargo.    But  does  not  this  reason  open  the  rule  so  as  to  adaut 
an  exception  in  cases  w^ere  the  clue  service  of  the  marinen  bet 
Wheie  piiit  of   been  the  mettns  of  saving  a  part  f  It  is  upon  this  reasoning,  coo- 
b^cn  t^X   *^^^^  ^^^  Lordship,  that  the  modern  practice  «of  all  maritime 
the  exertions  of  states  had  departed  from  the  application  of  the  rule,  where  enough 
and?hm17a    o^  ^^  vessel  has  been  saved  to  be  applicable  to  the  payment  d 
efficient  fiind    wages.    This  was  the  understanding  of  France,  particularly  in 
va^,  they  are  her  celebrated  marine  ordinances,  promulgated  in  the  reign  of 

SJJe'tudi""  ^"^«  ^V-  ^^^  ^^^  principle  was  to  be  observed  in  the  man- 
wages,  though  time  laws  of  Spain  in  the  height  of  her  naval  power  in  1583 ;— of 
becn^emedby  Holland  likewise,  in  the  ordinances  of  Rotterdam,  eminently  the 
the  ownevft.       first  maritime  state  of  Europe  in  one  period  of  her  history )  and 

also  in  the  naval  code  of  Denmark.  The  court  had  been  informed, 
on  good  authority,  but  ex  relatione  only,  tliat  a  aimilax*  improve- 


,  nent  of  the  nile>hi(d  obtained  in  America,  (a  country  wUch  had  Th«Nc^tie. 
rf  late  yeare  very  succeBBfiilly  turned  her  attention  to  the  under- 
staodiag  of  Hiuitiine  lave,)  although  there,  no  more  th^n  in  our 
Dwn  botdu  and  decisions,  were  to  be  found  any  recorded  cases  in 
which  the  doctrine  had  been  spedfically  recognized.  Upon  the 
gjouuds  he  had  stated,  he  projiounced  that  this  summary  petititm 
ou^t  to  be  admitted ;  and  that  the  mariners  would  have  a  right 
to  such  a  portion  of  the  mitterials  saved  as  would  satisfy  their 
claim  for  wages. 

XX.  We  have  given  the  precediag  case  at  length  on  account  of 
the  important  principle  which  it  establii^hcs.  It  must  be  evident, 
that  unless  this  rule,  that  freight  is  the  mother  nfuiages,  be  relaxed 
in  some  cases,  great  liardahip  and  injustice  would  follow.  In 
order,  indeed,  to  uphold  a  general  rule  of  law,  it  may  be  neces- 
eary  to  look-  particular  hardships  in  the  face;  and  ratlier  to  endure 
them,  than  to  admit  uncertainty  into  a  general  system  by  over- 
turning an  established  practice  i  but  it  will  always  be  expedient 
in  such  cases  to  resort  to  the  foundation  of  the  rule,  and  to  Hee 
whether  the  policy  on  which  it  is  established  does  not  neccs- 
Barily  require  and  admit  exceptionu.  That  this  is  the  case  in  the 
above  rule  of  law  there  can  be  no  doubt;  as  otherwise  the  sailors, 
who  had  used  their  faithful  exertions  to  preacn'e  the  ship  and 
cai^o,  would  be  in  a  very  desperate  condition  in  all  cases  in 
which  the  entire  ship  latd  cargo  were  not  prcser\ed.  It  is  a  ge-  The  msrincw 
neral  maxim  that  the  crew  cannot  claim  salvage ;  because  it  is  ^*''°"'  <^'|>"» 
their  duty  to  protect  the  ship  and  cargo  through  all  perils,  and 
the  whole  of  their  possible  service  is  engaged  to  the  master  and 
owners.  This  is  a  strong  reason  why  they  should  be  entitled  ta 
WBges  upon  a  partial  shipwreck.  Where  woidd  he  the  induce- 
UMt  of  the  mariners  to  act  as  salvors  in  any  desperate  extremity, 
onless  the  pTcscrvation  of  a  part  entitled  them  to  wages.  And 
how  rarely  does  a  case  of  salvage  present  itself,  in  which  more 
lliau  a  portion  (in  nine  instances  out  of  ten  a  very  small  portion) 
18  saved  ?  If  a  vessel  and  cargo  be  entirely  lost  iu  a  tempest,  or 
'>y  the  perils  of  the  sea,  the  maxim  tliat  freight  is  the  mother  of 
''ages  strictly  applies.  The  safety  of  the  ship  being  the  mother 
M  freight,  and  freight  of  wages,  the  common  fund  of  all  parties 
■'"Is.  The  o^vner3  lose  both  ship  and  earnings,  and  tlie  seamen 
^t  compensation  of  their  services.  But  owners  and  freighters  ^.^^^^^  ^^ 
■^y  protect  themselves  by  insurance,  whilst  the  policy  of  the  insura  itieir 
■"antime  law  will  not  admit  a  seaman  to  insure  his  wages.  Under  ^'"^'^*- 
"•^ae  circumstances,  it  seems  but  reasonable  to  allow  him  some 
•compensation  for  his  services  out  of  the  part  of  the  wreck  saved 
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by  his  faithful  exertions.  There  is  no  decision  in  the  cenunon  . 
law  courts^  which  expressly  directs  the  payment  of  wageft  out  of 
the  relicts  and  materials  of  the  ship,  (a)  But  it  is  recommeBded, 
in  a  very  learned  book^  to  encourage  mariners  to  exert  themselTet 
in  the  hour  of  danger,  by  holding  out  the  prospect  <^  obtaining 
their  wages,  if  they  save  so  much  of  the  ship  as  shall  be  suf- 
ficient to  pay  them,  {b) 

XXI.  In  the  case  of  capture  and  re-capture,  if  the  seaman  be 
not  separated  from  the  ship,  but  continues  on  board  of  her,  and 
completes  the  voyage,  so  that  freight  is  earned,  he  is  entitled  to 
wages  under  his  first  agreement,  (r)  But  if  the  seaman  be  sepa- 
rated, and  afterwards  so  detained,  that  the  master  upon  the  re- 
capture is  compelled  to  hire  another  to  perform  his  duty,  the 
master  of  course  would  not  be  bound  to  pay  both ;  and,  therefore, 
the  detuned  seaman  must  lose  his  wages,  {d)  In  the  case  of  the 
Aquilon,  Beale  v.  Hiompson,  (e)  one  of  the  vessels  seized  by  the 
emperor  Paul,  but  afterwards  restored,  and  the  crews  replaced 
on  board,  the  Court  of  King's  Bench  decided,  that  such  an  em- 
bargo was  not  to  be  regarded  as  an  hostile  capture ;  and,  there- 
fore,  that  the  seamen  who  had  been  taken  from  their  vessels,  and 

lently  detained  marched  up  into  the  country,  but  who  had  been  afterwards  re- 
Sd^"^*^*  placed  on  board  their  vessels,  were  not  to  lose  their  wages  as  if 
from  the  bMd,  the  vessels  had  been  hostilely  taken.  And  that  the  separation  of 
ratored,  and  ^^  seamen  from  their  vessels,  not  being  voluntary  upon  their 
iMTimting  the  parts,  but  an  act  of  violence  by  the  Russian  authorities,  was  not 
endtlcd  to'  that  kind  of  departure  from  the  ship  which  was  contemplated  by 
Si?wiioietime  ^^  articles,  and  the  acts  of  parliament  upon  which  they  are 
of  their  deten-  founded,  as  a  case  under  which  the  seaman  should  forfeit  his 
luifUig^Mraed^  wages.  The  principle  of  this  decision  was  further  alBrmed  by  the 
her  fireight       same  court,  in  Johnson  v.  Broderick,  (/)  anotlier  case  aridng  out 

of  the  same  transaction. 

XXII.  The  time  at  which  the  seamen  may  demand  their  wages 
is  settled  by  the  express  terms  of  the  agreement  now  \b  common 


Beale  i*. 
Thompson. 


(a)  The  Neptune,  Admiralty  Court, 
February  17  th,  1824,  appears  to  be 
the  first  case  of  the  kind. 

ip)  Abbott,  p.  437. 

(c)  Bergstrom  v.  Mills,  S  Esp.  N.  P. 
36.  But  see  Chandler  v.  Meade,  9 
Lord  Raymond,  1211. 

{i)  The  Friends,  Bell,  4  Rob.  A.  R. 
143. 

(e)  8  Bos.  and  Pull.  405. 

(/)  4  East.  566.     These  cases  were 


removed  to  K.  B.  by  writ  of  error 
from  the  Common  Pleas.  They  after- 
wards came  before  the  House  of  Lords 
on  writ  of  error  from  K.  B.,  when  the 
Judgment  of  K.  B.  was  aifirmed.  I 
Dow.  P.Jl.  899.  And  see  Pntlv. 
Cuff,  cited  in  Thompsos  o.  Rowcrofl, 
4  East  43. ;  aod  Loweth  v.  Pother- 
gill,  and  Delamainer  o.  Wintering* 
ham,  4Carapb.  185,  186. 
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first  ease  of  forfeiture  of  wages  is  desertioa  frpm  the  shi^ 
Such  desertion  was  puniBhed  by  the  forfeiture  of  wages^  by  m 
act  as  early  as  William  the  Third ;  (a)  but  which  punishmeiit 
is  more  expressly  ordained  by  the  2  Geo.  2.  c.  36.  in  whidi  it  is 
enacted,  ^^  That  in  case  any  seaman  or  mariner  shall  desert,  or 
refuse  to  proceed  on  the  voyage  on  board  any  ship  or  Tessei, 
bound  to  parts  beyond  the  seaa^  as  aforesaid,  or  shall  desert  from 
the  ship  or  vessel,  to  which  he  or  they  sball  belong,  in  parts 
beyond  the  seas,  aft^  he  or  they  shall  have  signed  such  contract 
or  agreement,  he  or  they  shall  forfeit  to  the  owners  of  such  sfaip 
or  vessel  the  wages  which  shall  be  due  to  him  or  them  at  the  time 
of  his  or  their  deserting  from  such  ship  or  vessel,  or  obstinatdy 
refusing  to  proceed  on  such  voyage/' 
Tto  BmtI,  XXVI.  The  Pearl,  Denton,  (A)  is  a  principal  case  under  tUs 

head,  being  distinguished  by  the  peculiar  circumstance^  that  the 
master  had  given  permission  to  the  crew  to  leave  the  vessel  against 
the  declared  will  of  the  owner.  The  sailors  were  hired  by  the 
master  in  the  Downs,  for  the  run  to  Hull,  at  twelve  guineas  per 
man ;  apd  they  were  in  fact  only  three  days  occupied  in  that  navi- 
gation. When  the  ship  arrived  in  the  Humber,  the  port  of  HoB 
was  so  fiill  that  the  vessel  coidd  not  enter  inmiediately ;  and  the 
master  was  induced  to  come  to  anchor  in  the  Roadstead,  where 
these  men  insisted  on  quitting  the  ship,  as  having  completed  thdr 
voyage.  It  was  proved,  that  though  the  master  permitted  the  ma- 
riners to  depart,  the  owners  expressly  warned  them  not  to  leave 
the  sh^ ;  indeed,  the  mariners  themselves  offered  to  remit  a  goi- 
aeaof  their  wages,  or  to  hire*  others.  Lord  Stowell,  in  giving 
judgment,  said.  That  in  order  to  support  a  claim  of  this  khid,  a 
mariner  must  prove  one  of  two  points ;  either  the  perfonnance  of 
the  contract,  or  that  some  circumstance  had  intervenedj^  which 
would  equitably  discharge  him  from  its  terms,  and  continue  to 
him  the  benefit  of  a  legal  and  virtual  performance.  The  obliga^ 
tion  of  mariners  is  for  the  whole  voyage,  in  the  river  as  well  as  at 
sea;  and  if  the  port  lies  high  up  the  river,  a  very  considerable 
portion  of  their  services  may  remain  to  be  performed  in  the  river, 
A  master  can-  The  contract  for  the  voyage,  therefore,  was  not  performed  in  its 
?orlcaycto'j3>.  terms.  The  next  consideration  was,  whether  there  was  any  equitable 
sent  himself      jrround  for  exempting  the  sailors  from  this  compliance  in  terms, 

Maiost  the  de-  "^    ,    ,  ,    f,        i  ,  ^    ,  *^  «^, 

ciared  wiU  of    and  the  ground  alleged  was  the  consent  of  the  master.    Ihe  mas- 
SeSbT*"^^    ter  undoubtedly  had  given  this  consent:  but  he  had  no  authority 

to  do  so  against  the  declared  will  of  his  ovmers.    The  ovmers 

(a)  11  &  12  Will.  3.  c.  7.  &  17,  {b)  5  Rob.  224. 
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1.  A  Mftinafe      of  the  whole  subject  of  seamen's  wages,  that  it  will  taFe  amch 

who  quits  his       «  ,.  ,,  ., 

ship  after  her  'uture  explanation  to  give  It  at  length.  *^  An  attempt  has  bttn 
but^  y!°  ^^h'  ™^^  ^  this  case/'  his  Lordship  said,  ^'  to  put  a  new  constniction 
is  moored,  does  on  the  artlcIeS)  (the  articles  bet^vBen  master  and  mariners,)  vhich 
snbilct'hiSseif  *"  ^"  ^^^  "«"^  printed  form.  Those  articles  provide  thattwenty- 
to  the  forfeiture  fouT  hours*  absence  v^ithout  leave  shall  be  deemed  a  total  deserlias, 

and  render  every  seaman  liable  to  the  forfeitures  and  penalties  in 


WR 


rages. 

2.  ^o  entitu     the  2  Geo.  2.  c.  36.,  and  the  37  Geo.  3.  c.  73.  But  this  clause  of  Ae 

the  muster  to  ,  '  •  ' 

deduct  a  articles  cannot  be  supposed  to  render  seiunen  liable  to  the  penalty 

for'the  ben^?  imposed  by  those  acts  for  desertion  in  cases  to  which  the  acts  them- 
of  o.  H.,  it  is  selves  do  not  apply.  Now  it  is  clear  that  the  intention  of  the  Le^ 
him  to  shew,  gislature  in  inflicting  a  forfeiture  of  the  seaman's  whole  wages  for 
^It^dtSISir  €[«««rtion  ^y  2  Geo.  2.  c.36.  s.  3.  was  confined  to  the  caseofUs 
without  leare  •  refusing  to  proceed  on  the  voyage,  or  quitting  the  ship  abroady  by 
a!  And  such  a  which  the  master  might  be  exposed  to  the  necessity  of  hiiing 
<i<^du^>on  can-  another  person  to  supply  his  place  at  an  exorbitant  rate. of  wages, 
by  the  master,  It  is  provided  by  the  fiftli  section,  that  if  any  seaman  shall  akseat 
inanacUonfor  hin^geif  without  leave  from  the  commanding. officer,. he  sImU  forfeit 

wages  oy  toe  ^  ' 

seaman,  unless  two  days'  pay  to  the  use  of  Greenwich  Hospital.    The  meaaiogw 

m^usfy  de^  these  two  sections  is,  that  if  the  sailor  run  away  before  the  vayage 

bitedhfanscifto  ia  commenced,  or  in  ports  beyond  the  ^e^B,  he  shall  forfeit  hit 

amoiuit,  in  a     whoIe  wages  \  if  he.  absent  himself  during  the  voyage  and  retuni, 

cortin^* to  Sc    ^®  ^^^^  forfeit  two  days*  pay.    It  having  been  found,  however,  tkat 

direction  of  the  seamen  were  in  the  habit  of  quitting  the  ship  after  her  ariivalat 

^^.^sffilT^  the  port  of  delivery,  and  before  the  ship  was  unladen,  a  cUnae 

'  was  introduced  authorising  the  master  to  deduct  a  month*8  wages 

where  any  seaman  was  guilty  of  such^  offence.    And  to  prevent 

persons  from  netting  up  a  pivlended  pennission,  it  was  provkkd 

'  that  the  pennission  should  be  in  writing.    But  if  the  master  make 

this  deduction,  he  should  inunediately  make  an  entry  to  that  eieci 

in  a  book  to  be  kept  for  that  purpose ;  which  book  must  be  signed 

by  himself  and  two  principal  officers  of  the  ship.     Unless  this  be 

complied  with,  I  do  not  see  how  the  master  is  to  avail  himself  of 

the  deduction  by  way  of  set-off  in  an  action  for  the  wages.    The 

next  question  is,  whether  tiie  case  were  properly  left  to  the  jary 

upon  the  evidence  ?     In  cases  of  forfeiture,  the  best  evideAoe  of 

which  the  nature  of  the  case  admits  ought  to  be  given  by  the  paiiy 

who  insists  upon  the  forfeiture.     It  is  said,  however,  tiiat  an^ 

tive  cannot  be  proved  :  but  Uiere  are  many  cases  in  which  it  may » 

and  in  this  case  it  mi^t  have  been  shewn  that  the  mite,  who  at 

the  time  had  the  command  of  the  ship,  Lad  not  given  a  discharge. 

It  appeared,  indeed,  that  the  plaintiff  went  away  at  the  same  time 

with  most  of  the  other  seamen,  at  a  period  when  be  might  or  might 
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Baltic  Mer- 
chant. 


The  master 
may  v«Mra.t)i0 


4ittuni.of 


the  agreement';  a  total  failure  of  their  contract  to  cmnpkte  the 
Toyage ;  and  therefore^  that  the  entire  right  to  wages  was  forfnted. 
Lord  Stowell  was  of  the  same  opinion,  and  decreed  accordingly. 
He  added,  that  the  voysige  was  not  completed,  in  the  interpretation 
of  law,  by  the  mere  fact  of  arrival :  but  that  the  act  of  mooring 
was  an  act  to  be  done  by  the  crew,  and  that  the  duty  of  the  wa- 
men  extended  to  the  time  of  the  delivering  of  the  cargo.  That  tlie 
forfeiture  of  the  whole  wages  in  such  a  case  is  not  to  be  regarded 
as  a  mere  penalty  m  law :  but  as  a  civil  compensation  for  injury 
received,  existing  in  aU  reason  and  justice  antecedently  to  any 
statute  upon  the  subject,  (a) 

XXXI.  As  respects  the  penalties  and  forfeitures  daimed  or  Te- 
tained  by  the  master  under  the  2  Geo.  2.  c.  36.  it  will  be  seen  by 
Lord  A.vanley's  judgment  in  Frontine  v*  Frost  above  reported,  (i) 
that  the  master  must  enter  such  penalties  in  a  hook  to  be  kept  for 
tiiat  purpose,  and  must  have  such  entries  signed  by  himself  ttdtwo 
or  more,  principal  officers  :  and,  further,  that  he  cannot  make  mA 
deductions  unless  such  entries  have  been  duly  made. 

XXXII.  In  the  case  of  seamen  employed  in  the  coasting  trade,  in 
vessels  of  one  hundred  tons  and  upwards,  if  any  seaman  should  re- 
faae  to  proceed  on  his  voyage,  after  signing  the  article,  he  is  to 
forfeit  all  llie  wages  due  to  him  at  that  time:  but  if  he  desert  after 
the  conunencement  of  the  voyage,  and  at  any  time  before  the  de-' 
livery  of  the  cargo,  or  before  he  shall  have  a  discharge  in  writing' 
from  the  master,  he  is  to  forfeit  one  month's  wages  to  the  use  of 
Greenwich  Hospital;  (c) 

XXXIII.  Wilful  absence  from  the  ship,  without  leave,  is  in  aS 
cases,  both  as  to  coasters  and  others,  to  be  pimiahed  by  the  far- 
feiture  of  two  days'  pay,  for  each  day's  absence,  to  the  uae  of 
Greenwich  Hospital.  Jf  the  voyage  in  the  coasting  trade  be  for 
less  than  a  month,  the  fc^feiture  of  a  month's  pay,  under  the  ael, 
b  to  be  considered  as  the  forfeiture  of  the  whole  wages,  (d) 

XXXIV.  But  such  forfeiture  may,  of  course,  be  waived  by  ^ 
party  interested-;  and  therefore,  in  Miller  v.  Brant,  (e)  where  a 
seaman  was  absent  a  day  and  a  night  from  the  slup,  but  having 
afterwards  returned  was  received  by  the  master  and  employed  in 
his  regular  duties,  it  was  decided  by  the  court  that  the  master 
had  waived,  the  forfeiture,  and  the  seaman  was  entitled  toTecover 
his  wages. 

XXXV.  In  the  case  of  desertion  from  a  Britbh  ship  m  the 


(a)  The  Baltic  Merchant,    fidw. 
Adm.  Rep.  S6. 

(b)  See  anie. 


(c)  See  ante. 

(<0  31  Geo.  3.  c.  S9.  s.  9. 

(^)*8Canipb.  590. 


We«t  IndieB,  the  seaman,  by  the  3/  Geo.  3.  c.  73.  is  not  only  to 
forfeit  all  his  T^ages  as  to  the  ship  Awm  which  he  deserted,  but 
likewise  u  to  the  ship  on  board  of  which  he  has  s^ed. 

XXXVI.  It  has  been  before  stated,  that  by  the  22  and  23  of 
Ctutrles  2.  c.   II.  the  crime  of  iiffaeing  to  co-op^ate  with  the 
Baater  in  the  defence  of  ships  agunst  pirates  and  raemiea,  is  pu- 
nned by  lose  of  wages.     And  in  the  case  of  Robinetv.  The  ship  GnMine^eet 
Exeter,  (a)  LordStowell,  is  delivering  his  judgment,  obserred,  J^^^^b- 
that  select  of  duty,  dmokennesB,  and  disobedience,  existing  in  JMt  to  a  forCei- 
a  gross  and  extreme  d^ree,  was  sufficient  to  deprive  a  seaman  of  *""*     "^^ 
his  wages.     But  the  neglect  of  dbity  must  be  w^ful,  and  amount 
to  that  degree  of  inattentige  vhkh  might  expose  tlie  ship  to      ' 
dlotger.    The  drtmkenness  must  hare  the  same  character — must 
be  extreme  and  h^itusl — and  not  one  gr  more  of  those  acts  of 
btempennce  too  common  emidBt  the  hardslapB  of  sea&ring  life. 
What  the  same  learned  Judge  added,  in  t^  same  case,  as  the  de- 
■caption  of  what  the  cctirt  would  regard  as  disobedience  of  orders, 
Battlte  same  time  so  piecise  in  its^,  and  so  characterised  by 
tbe  knowledge  af  life  and  of  the  manners  of  men,  that  we  shall 
consult  the  satisfaction  of  the  intelligent  reader  by  giving  it  at 
leugtli.    "As    to  disobedience    of  lawful  commands,  (aays  Lord  T*«  *% 
Stowell)  it  ia  an  offence  of  the  grossest  kind ;  t)ie  court  would  be 
particularly  attentive  to  preserve  that  suborditiiition  and  discipline 
OQ  board  of  ship  which  is  bo  indispensably  necessary  for  the  pre- 
servation of  the  whole  service,  and  of  every  person  concerned  in 
it.     It  would  not,  therefore,  be  a  peremptory  or  harsh  tone,  or  an 
overcharged  manner  in  tlic  exercise  of  authority,  that  will  be  ever 
held  by  this  court  to  justify  resistauce.     It  will  not  be  s\ifficieiit 
that  there  has  been  a  want  of  that  personal  attention  and  civility 
which  usually  takes  place  on  other  occasions,  and  might  be  wished, 
geneially,  to  attend  the  exercise  of  authority.     The  nature  of  the 
service  requires  that  those  persons  who  engage  in  it  should  accom- 
modate themselves  to  the  circmustaiices  attending  it ;  and  those 
dtcumiitancee  are  not  unfrequently  urgent,  and  create  strong  sen- 
sations, which  naturally  liiid  their  way  ui  strong  expressions  and 
•if^Qt  demeanor.    The  persons  subject  to  this  species  of  autho- 
rity arc  not  to  be  captious,  or  to  take  exception  to  a  neglect  of 
fotmal  and  ceremonious  observiuices  of  behaviour ;  and,  on  these 
grounds,  the  court  would  hold,  that  the  charges  of  this  defence 
are  of  a  nature  sufficient  to  justify  dismissal,  if  they  are  properly 
substantiated  in  evidence ;  although,  it  might,  at  the  same  tim^ 

(a)  8  Rob.  ar.i.  ,  ■ 
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be  proved  that  less  personal  civiUty  had  been  used  than  -woM, 

excuse  something  of  an  hesitation  of  obedience  in  other  modeB  of 

ButifaseamAn  life/'    But  it  has  been  determined  that  where,  by  a  chip's  ar- 

dUmlMedTor     ticles,  no  wages  are  to  be  paid  until  the  vessel  reaches  her  dti- 

obUgcd  to  leave  mate  port  of  destination,  and  tie  master  wrongiully  dismisses  a 

the  iiiiip  oo  ac-  ^  '  .  . 

count  of  inhu-  seanum,  the  wages  are  payable  immediately,  (a)  So,  where  a 
it  wilrnor*''^'  seaman  sent  on  diore,  on  duty,  requested  -permission  to  be  per- 
amoont  to  de-  mitted  to  Stay  there  to  get  food,  having  had  none  in  the  coarse  of 
wUl  be  entitled  thc  day;  and,  permission  being  refused,  he  remained  there  till  the 
to  bia  wages,  ^^xt  morning,  when  he  returned  to  the  ship,  but  was  not  re- 
ceived ;  it  was  held  to  be  no  desertion,  (b)  Nor  is  it  desertion, 
if  a  sailor  leave  a  ship  on  account  of  inhuman  treatment,  (c) 
A  wamandoes  XXXVU.  In  the  case  of  any  embezzlement  or  wilful  injorv  to 
whoiewag!w»  *^®  ^ai^,  the  master  may  deduct  the  value  of  the  injury  sus- 
warsemiie,  tained  firom  the  wages  of  thosc  concerned.  But  such  deductioD 
tioDabte  part,  must  be  made  from  those  only  guilty  of  such  act  of  embezriemeot, 
byanoth^^sea-  <^ftj  injury,  or  gross  negligence.  And,  therefore,  in  Tliomgon 
aUng  the  cargo,  t;.  CoUius,  {d)  it  was  said  by  the  court,  that  the  master  could  net 

levy  a  contribution  on  the  innocent  part  of  the  crew  for  the  xslor 

conduct  of  the  others. 

b  ^  whiS*ISIl       XXXVIIl.  We  now  proceed  to  the  fourth  head  of  seamen's  wages, 

men  may  reco-  namely,  the  proccss  of  law  by  which,  in  the  case  of  dispute,  tbey 

vert  eirwages.  ^^^^^  ^^  recovered.    And  it  seems  scarcely  necessary  to  say,  that 

the  suit  for  wages,  if  personal  against  the  owners,  and  not  in  rem 
against  the  ship,  can  only  be  maintained  against  the  parties  ^* 
ing  the  articles  with  the  seamen,  or  the  owners  in  actual  posses- 
sion. Therefore,  it  has  been  holden,  that  where  a  ship  was  moft- 
gaged,  but  the  mortgagor  continued  in  possession,  the  master  or 
seamen  employed  by  the  mortgagor  could  not  maintain  an  action 
for  wages  and  disbursements  against  the  mortgagee,  upon  the 
ground  that  there  was  no  privity  of  contract  between  them,  f^^ 
where  there  is  an  express  contract  with  the  mortgi^r,  the  legal 
ownership  of  the  ship  becomes  inrniaterial.  (e) 
The  master  XXXIX.   It  has  already  been  stated,  that  the  seamen,  with 

owners  per-      the  exception  of  the  master,  have  in  all  ordinary  cases  a  three- 
'*''1u5n  u^'^n**  '"^^^  remedy — ^against  the  ship,  the  owners,  and  the  master:  but 

(m)  Sigard  r.  Reberts,  3  Eap.  N.  P.  356.  <  and  lee  Martin  v.  Paxton,  VS. 

71.  per  Lord  Eldon.  in  the  Isl  edition  of  this  Work,  p-  ^^ 

(»)  Sigard  v.  Robert.<«.  Sec  also  the  new    Registry  Acl,  * 

(r)  Linland    v.    Stephens,   3    Esp.  Geo.  4.  c.  41.  ss.  43  and  44,  wbicb 

S69*  exempt  mortgagees  altogether  from 

(if)  I  Bos.  and  Pull.  N.  R.  347.  the  debts  of  the  ship. 

(e)  Annett  v.  Cantairs,  3  CMDpb. 


I 


«ut  uw  natter,  train  a  just  jeuouBjr  qf  toe  law,  is  excli;dep  norproceuia, 

from  any  lien  or  clajm  upqo  tjie  Ablp  *n  re,  an4  Piust,  t^ierefitr?,  Admi^w°^ 

«ie  the  offnere  pwBooally  in  a  <»urt  qf  law-    The  m^atjer'^  (yig-  mixut  Uw 

(net  U  penonally  with  the  OWntVP :  htTtruBta  to  their  credit;  dfi^  '  '^' 

mnat,  therefare,  bring  bis  action  in  the  common  la^*  courts  op 

ttw  jCOBtract,  aod  he  cannot  sue  the  ship  in  th$  Admiralty.  Tfui^, 

in  Smith  v.  Plummer,  (a)  it  wM  determined  that  the  master  hiui 

^  lien  on  the  ship  or  freight  for  ^r^ges,  or  other  disbursemeots 

flD  aecoiut  pf  the  ^hip.     AU  t^  sesjnen,  however,  either  sjnglj 

iw  altMEeiher,  except  the  master,  may  siie  in  the  Comt  of  Admir  Semen  imt 

■  1  t'i-i  ^1  '       wrretl  tuc  ship 

fafty,  and  may  arrest  the  ^hip  by  the  process  of  that  court,  as  ^  for<ras<»by 

wnuityfor  tiwir  demand,  or  way  cite  the  master  or  owners  ppj-  SJSn'ofAd- 
■Dnali^  to  answer  theoit  By  th?  ter^j  in  oii  ordinary  cqse^,  it  j^  luiralty. 
to  be  undentoodt  that  the  wmtm  ar^  hired  in  th^  usual  oumPB;> 
that  is,  by  tlrt  usual  article!^,  unJ  Dot  by  A  deed,  or  in  any  Kpe- 
Eial  or  extraordinary  maimer.  This,  therefore,  iu  the  geiif^roJ  rule 
aa  to  the  manner  of  suintf  for  wages  by  seamen,  as  appeara  not 
<KL^  from  all  the  cases  hitherto  stated,  but  from  a  series  of  tljeiii 
from  the  earliest  times  downiwards,  collected  in  the  note  below.  (,i) 

XL.  The  jurisdiction  of  the  Court  of  Admiralty,  iudecd,  is,  by  OftheJuKt- 
its  (institution,  con6ned  to  causes  and  disputes  arising  upon  the  tuurt°of  Ad-° 
liigk  aeasj  and,  by  two  statutes  {13  Rich.  2.  stat.  11.  c.  5.  and  15   """ilty. 
Ridi.  0.  c.  3.)  is  expressly  commanded  not  to  meddle  in  any  ibiog 
done  wilhin  the  reali/i,  nor  ^rith  sjiy  contracts,  pleas,   and  qnar- 
n\a  arisitig  within   the  bodies  of  counties.    But  from  tlie  great 
advantages  of  the  seamcTt  being  enabled  to  proceed  in  a  coiut 
in  which  all  may  join  in  une  suit,  and  may,  moreover,  have  thf 
ship  as  Uieir  security,  the  courts  of  law  have  given  a  liberal  i|]- 
dulgeuce  to  this  jurisdiction,  and  as  large  an  iiiterprctotion   as  la 
possible  to  the  restrictive  words  of  the  two  statutes.     And  hwicc, 
if  a  party,  having  a  good  ground  of  prohibition,  shall,  ne^erthe- 
Jegs,  mSet  the  cause  to  proceed  to  a  judgment  upon  its  merits  in 
the  Court  of  Admiralty,  the  courts  of  common  law  will  not  inter- 
la)  I  Baru.  and  Aid.  STI.    Stmble, 
IImI  b  ship's  surgeon  cannot  Mic  in 
»hc  Admiraltj   Court  for   wages,    2 
Hudson,  100.     A   Poft  Office   packet 
may  be  arrested  oa  a  miliar  seaman'^ 
*Bg«$.  ibid  ibid. 

(*)  R^g  P.King,  2  Sir.  858.  I 
BoEsard,  S9;.  Claf  P.  Snellgravc, 
Silk.  33.  I  Lord  Rajm.  57«.  IS 
Mai.  40A.  Ckrtfa.  618.  Read  v. 
I  bapmau,  S  Stn,  937.   The  Favorite, 


De  Jersey,  2  Rob.  A.  R.  ?39.  Wiiicft, 
8.  Allison  V.  March,  8  Vent.  181. 
Anon.  g.  Mod.  379.  Bins  i:  Parrc, 
g  Lord  Rajm.  1206.  The  Boalawain, 
King  V.  Rag%,  fi  Stra.  bJb.  I  Barnard, 
297.  The  Carpenter,  Whcelet  v. 
Thomaon.  I  Slra.  707.  H^tK  Surgeon, 
Sijcr,  ISQ.  The  Male.  Baylcy  v. 
Grant.  I  Lord  RBjm.  6Se.  See  alio 
2  Dads.  II. 
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fere  afterwards,  .nor  allow  him  to  aviul  hisnadf  of  an  ob)ecd<m 
which  they  regard  him  as  having  waived,  (a)  ^*  Indeed,  if  the 
master,  (says  the  learned  writer  to  whom  this  subject  is  so  much 
indebted,)  have  obtained  a  sentence  in  the  Court  of  Adminlty 
upon  the  usual  allegation,  stating  that  he  was  hired  within  the 
jurisdiction  of  that  court,  the  courts  of  Westminster-hall  will  not 
'prohibit  the  execution  of  the  sentence."  (b) 

XLI.  Nor  are  the  seamen,  in  suing  in  the  Admiralty  Court, 
confined  to  their  actual  service  at  sea;  they  may  sue  likewitt 
for  their  wages  earned  in  rigging  and  fitting  out  a  ship  for  a 
•  ^voyage,  though  the  owners  have  not  prosecuted  such  voyage,  (c) 
They  may  sue  likewise  In  the  same  court  for  the  wages  of  a  cout- 
ing  voyage,  or  for  navigating  a  vessel  from  one  port  of  Engbnd 
4o  another;  (iQ  and  if  the  subject  come  before  the  Court  of  Ad- 
miralty in  a  suit  instituted,  the  court  may  decide  whether  a  place 
at  which  a  ship  shall  have  arrived  be  such  a  determinalioiiL  of  the 
voyage  as  to  entitle  the  seaman  to  wages,  (e) 
The  Court  ot  XUL  The  Court  of  Admiralty  will  extend  to  foreign  sea- 
lendi  to  &-  men,  whose  ships  are  in  a  British  fM>rt,  the  advantage  of  the 
rdgn  leuaeib  sBxae  remedy  «igainst  their  ships  for  wages ;  but  will  not  entertain 
mich  a  suit,  where  the  contract  is  of  a  special  kind,  necessarily 
referring  to  their  own  laws ;  such  law  not  being  incorporated  m 
the  contracts,  and,  therefore,  not  before  the  court.  But  if  foreign 
sailors,  before  the  commencement  of  a  voyage,  stipulate  in  their 
t)wn  country  that  they  will  not  sue  the  captain  for  jmy  money 
td>poad,  they  cannot  maintain  -an  action  against  ham  for  wi^  in 
the  coiurts  of  this  country.  And  the  2  Geo.  2.  c*  36.  does  not 
apply  to  the  case  of  Britidi  seamen  entering  on  board  a  foreign 
ship  in  a  British  port.(/) 

XLIII.  As  the  master,  though  an  agent  and  servant  of  the 
owners,  has  a  distinct  interest  from  them,  in  any  suit  agunst 
the  owners,  he  may  be  a  witness  in  their  behalf  in  an  actam  bt 
sailors'  wages,  (g) 

XLIV.  Such,  therefore,  is  the  rule  and  the  practice  in  actiona  for 
their  wages  by  seamen,  namely,  tiiat  all  except  the  master  may 

(m)  Buggin  v.  Berniet,  4  Burr.  S0S6.  (e)  Brown  «.  Benn  and  Otheiii  > 

(a)  Barber  and  Another  v.  Whar-  Lord  Raymond,  I S47. 

ton,  2  Lord  Raymond,  1452.  Abbott,  (f)  The  Courtney,  English,  I  BJv« 

*                     4S5.                      ,  S3S.      Johnson    o.    Maekieliea,  S 

(c)  Wills  V.  Oiman,  2  Lord  Raj-  Campb*  44.  and  Oickroan  r.  Bcoms> 

raond,  1044.    6  Mod.  238.    Mills  and  ikid.  290. 

Another  v.  Gre^ry,  Sayer,  127.  (g)  The  Lady  Ana,  WardelU  1  Bdw. 

id)  Anon.  1  VenL  349.  235. 
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tb  receUre  tISA 


Benck  granted  simifaur  pmiiibilteAB  upon  the  auAority  of  the 
above  case.    la  the  fonaer  of  these  eases,  the  motion  for  a  pro- 
hibition was  founded  upon  aa  allegation  thait  the  oontract  of  the 
seamen  was  of  a  special  nature,  and  mm^  moveover,  Biade  on  hnd^ 
wiMTethereto   in  this  Country,  and  sealed  and  deliveved  by  the  parties ;  an#  that 
of ^?  vuraaT^    the  defendant  in  the  Court  of  Admiralty  had  offered  to  prove  such 
^^  the^~     fl{>ecialty,  and  had  allege  w«h  de^»  ^^  1^^^  ^^  J^^  of  tiiit 
eontnctfor       court  hftd  altogether  refused  to  receive  the  ^ea  aaid  aBegation. 
imS?  w^w    ^POA  these  grounds  the  pvoUbitiDn  was  aeocmiiDgly  gntntel  by 
^ittHhikigV  the  Couirt  of  King's  B«ndi.    Lord  Hardwidi^  Chief  Justice,  and, 
the  06M«r      ^^  ^  ^  Admiralty  Court  proceeds  in  suits  for  ■ttriBei's  wages 
^JSjl^S^^  upon  contracts  made  at  land,  which  eauiDt  be  the  proper*  csgm- 
if  tteftMli-  *    sance  of  the  maritiirie  jurisdiction,  mcfdy  by  inddigence,  a  pro- 
^^^^  hibition  would  always  be  granted  where  the  contraict  difierei  tosi 
tenc^eofl^tt    the  common  and  usual  contitets  between  martcrs  of  ships  sod 
quhdty^f^ift    aeamen  about  wsfge^,  by  reason  of  some  special  terms  cdninNd 

in  it ;  and  that  in  this  agreement  there  seemed  to  be  some  qpecU 
covenants^  as,  for  example,  1.  That  if  the  mafiaera  skoidd  cntor 
into  any  of  his  Majesty's  ships  of  war,  they  should  fot^t  thsk 
wages;  which  was  directly  contrary  to  a  chaise  in  the  lata  sd 
And,  2.  That  where  the  agreement  was  by  writing,  mgssd  wA 
sealed,  there  also  a  prc^ubition  should  go,  ^diich  was  likemse  the 
present  case,  (a)  In  Hivwe  fu  Napidr^  the  prohibition  was  liks^ 
wise  grants^;  and  Lord  MansfieM  obeerred,  that  thin  case  diieisd 
from  the  ordinary  contmct  for  seamen's  wages  in  other  partscahn 
hesides  the  8eal» 

XLVL  As  the  agreement  under  which  the  acaumen  aae  Used 
always  reniains  iathe  possession  of  the  master  or  owners^  sad  the 
aeamen  might  be  delijiptd,  if  not  defeated,  in  their  daim  lor  wagc% 
if  it  were  necessary  for  them  tO'.produM  it,  it  is  eaqiressly  diiected 
by  ihe  2  Geoi.  9^  e.  96.  and  <he31  Geo.  a.  c.  9a  that  when itk- 
conaes  necessary  to  produce  the  contiact  in  eourt^  it  shall  be  0 
produced  by  the  matter  or  owners  of  the  Aap,  asd  that  nosesflns 
shall  &il  in,  any  suit  or  process  for  the  seeoveiiy  of  wages  forwaat 
of  the  production  of  it.  In  the  usual  action  m  the  Admiml^  ky 
seamen  for  their  wi^s,  the  suit  is  rested  upoir  tiie  service,  md 
not  upon  the  hiring;  and,  therefore,  the  contract  upon  which  such 
seamen  are  Ured,  whatever  it  may  be^  ia  not  necessarily  produced 
in  the  Cour^  of  Admiralty.  And  this,  indeed,  is  the  reason  why;  if 
a  master  or  owner  intends  to  avail  himself  of  the  plea  of  a  deed  or 

(s)  Abbott,  489.  See  also  s  Dodson,  men^t  wages,  when  foiipded  on  spe- 
p.  11.  ''  The  Court  of  Admiraity  cialor  extaordiapry  cU^  iimi|>aim " 
has  DO  Jurifldiction  ovsr  cases  of  sea-     4^*k|(  (Qd^sc  Ppt  Irf^id-^tovell.  . 
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Suoimtrypro-   powers  justices  of  p^M^e,  on  the  complaint  of  seamen^  to  liear 
Mt  Kunea^to  Bsxd  settle  diiputeB  about  wagea^  not  exceeding  twenty  pounds. 


recover  their     j^^j  jf  |^^  ownen  OT  maaters  ahall  refuse  to  comply  with  tiw 

wageSy  If  iiDder  ^  * 

twenty  pomids.  detenuination  of  the  justices,  the  amoimt  of  wages  whidi  they 

shall  adjudge  to  be  due  may  be  levied  by  distress  iqpon  their 
goods  and  chattels.  And  the  detenninatUm  of  the  jnstioe  or 
justices  is  to  be  final,  unless  an  appeal  be  interposed  by  either 
party  to  the  High  Court  of  Admiralty,  within  the  space  d 
seven  days  after  the  order  made*  The  act  provides,  that  if 
seamen  or  others  are  dissatisfied  with  the  order  of  the  magis- 
trates, they  must  give  notice  of  their  intention  to  appeal  to 
the  High  Court  of  Admiralty,  within  fbity--eight  hours  after  the 
order  made.  -  A  monition  is  to  be  taken  out  against  the  advenfe 
party  within  thirty  dajrs ;  and  good  and  sufiEicient  bail,  in  donbk 
the  amount  of  the  wages  claimed,  must  be  given  before  a  com- 
missioner of  prizes,  or  the  justice  who  shall  have  pronouaoed 
the  order.  This  bail  is  to  be  certified,  accordii^  to  a  fona 
given  in  the  schedule,  and  transmitted  without  delay  to  the 
High  Court  of  Admiralty.  Seamen,  however^  arb  not  to  be 
precluded  firom  the  benefit  of  any  agreements  entered  into 
before  the  passing  of  the  act;  nor  of  any  other  remedy  U> 
which  they  may  now  resort. 
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oilier  p(Hrta  of  the  kingdom  generally,  will  be  found  naeful  for 

reference.    But  they  a£ford  more  matter  of  general  rq^atbn  than 

of  law ;  and,  being  the  daily  course  of  buainess  amongst  masten, 

belong  rather  to  their  books  ct  practical  navigation. 

Mistenorown-      UI.  But  the  reason  of  the  law  in  thus  requiring  masters  to  take 

mfnS^^'  pilots,  bdng  to  secure  owners  against  the  too  common  confidence 

"   Dover,  Dad,     Qf  niasters  in  themselves,  the  law  now  dispenses  with  the  role  in 

Thanet,  may     certain  cases  where  the  reason  does  not  apply.    Accordingly  t 

^  ^  "^^  clause  is  introduced  in  the  52  Geo.  3.  c.  39.  s.  33,,  by  which  certain 

snips  IQ  IBS  *  •  jl_ 

Thames  or        persons,  namely,  masters,  and  owners  or  part-owners,  residing  at 
Medwmy.  Dover,  Deal,  or  the  Isle  of  Thanet,  are  allowed  to  conduct  their 

own  dups  up  or  down  the  rivers  Thames  or  Medway,  or  into, 
or  out  of,  any  port  orplace  within  the  jurisdiction  of  thccmqae* 
ports.  This  clause  was  introduced  after  the  judgment  of  the  King's 
Bench  in  the  case  of  Kimber  t;.  Blanchard,  (o)  in  which  the  court, 
determined  that  under  the^acts  preceding  the  52  Geo.  3.  c.  99.,  a 
master  who  shall  conduct  his  own  ship  was  within  the  penalties  sf  . 
the  pilot  acts,  (i) 

IV.  Upon  the  same  principle  in  Rex  t;.  Lamb,  and  Rex  v.  Neale, 
a  doubt  having  existed  among  inasters  of  ships,  thoi^h  not 
adopted  by  the  court  in  the  trial  of  these  cases,  whether  a  master 
could  under  any  circumstances  move  a  vessel  from  her  otigioal 
moorings,  a  clause  was  introduced  in  the  twenty-second  seotiaa, 
of  the  62  Geo.  3.,  by  which  it  was  provided,  '<  ThaU;  nothmgin 
this  act  contained  shall.be  construed  to  prevent  any  ship  or  vessel 
which  shall  be  brought  into  any  port  or  ports  in  Enghmdy  by 
anyv  pilot  duly  licensed,  firom  being  afterwmls  removed  in  wank 
foiet  or.  ports  by.  the  master  or  mate,  or  other  person  belonging  to 
aiiy  such  ship  or  vessel,  and  having  the  command  thereof,  or  if  in 
ballast,  by  any  other  person  or  persons  appointed  by  any  owner,  or 
the  master,  or  any  agent  of  the  owner,  for  the  purpose  of  entering 
into  or  going  out  of  any  dock,  or  for  changing  the  moorings  of 
such  ship  or  vessel.^' 
Ratesof  pilot-  V&  The  rates  of  pilotage  are  in  almost  all  cases  settled  by  tbe 
'^*  52  Geo.  3.  c.  39. :  but,  where  the  statute  is  silent,  are  to  be  re« 

gulated  by  the  usage  of  the  port.  The  rates  to  be  paid  for  pi- 
lotage within  the  rivers  Thames  and  Medway,  and  in  the  dian<* 
nels  leading  thereto,  to  pilots  licensed  by  the  corporation  of  the 
Trinity  House,  are  enumerated  in  a.  table  annexed  to  the  statute. 
And  in  the  same  manner  in  a  second  table,  the  rate&tobe^paid 

(«)  Kimber  v.  Blanchard,  8  Black.         (*)  Rex  v.  Lambc,  5  T.  R.  K.  B.  Tf - 
€90.  5Burr.  S60S.  Rex  v.  Neale,  8  T.  R.  K;  B.  UU 
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of  any  pert  or  place  l»r  T^ck  pilots  are  or  shaU  be  iqppmitted,) 

in  passing  up  and  down  the  fiagliak  CUttdiel ;  or  deewheiey  i& 

paaeing  by  any  part  of  the  cooet  of  England,  in  the  cawse  of  any 

¥ayagef  or  wkhia  the  tfmito  ef  the  p«rt  te  which  such  ship  be- 

hmpi^  (iM^  peat  not  being  therel^Ke  regulated  in  nespect  to 

Mf  pMBB       pibag^by  avf  charter  ov  aet  of  parliament,)  and  may  employ 

^ved  ■•"a  pi-  ^^1  person  aa  pUoa,  w  aet  thenedvea  aa  sueh,  in  cases  where  no 

lot  to  Msist       didy  qualified  pilot  offers ;  and  no  person  shall  in  aoy  eaae  be 

tM.  Hable  to  a  penalty  when  enjoyed  as  pilot  in  asnstiog  alnps  lo 

distress. 

VIII*  Besides  the  aboye  exemption  from  the  necessity  of  taking 

a  pilot  under  tiiis  act,  namely,  that  of  a  master  conducting  his 

Particular  ex-    own  ship,  the  second  and  twenty-ninth  sections  exempt^  '^  as  well 

taki^^^?   aU  ceUiera,  as  idao  all  ships  and  vessels  trading  to  Nanvm^,  to  the 

CaUegaty  and  to  the  JBoftic,  and  likewise  roni^d  the  North  Ceye, 

and  into  the  Whiie  Ska^  and  all  constant  tcaders  inwarda  fiveai 

the  ports  between  BauU^ne  inehmve,  and  the  Baltic,  such  ships 

and  ?€saeLi  having  British  registers,  and  coming  up  the  Nrnth 

Coaatert  and     Ckounel  by  Orfofdnus^  but  not  otherwise ;  and  likewise,  all  ooast- 

^^  ^\^'    ^  vessels,  and  all  Ir%$h  traders,  using  the  navigation  of  the  river 

bnrthen  of  60    Thamts  as  coastcffs ;  and  ships  not  exceeding  the  burthen  of  nxt^ 

^^^Tegi*^   tons,  havmg  JBrtlJjA  registem/'    But  a  vessel  trading  to  and  from 

London  to  Belfast,  and  proceeding  down  the  Thames  on  her  yoy-* 
age  to  the  latter  port,  and  not  laden  with  com,  grain,  meal,  flour 
bread,  or  biscuit^  is  not  within  the  sect.  2*  oi  the  52  Geo.  3.  c.  29., 
which  exempts  from  the  obligation  of  taking  a  pilot  on  board,  sB 
eenatmg  vessels  and  aU  Irish  traders  using  the  navigation  oi  the 
Thames  as  coasters,  {a) 

IX.  In  Udier  v.  Lyon,  {b)  it  was  decided  that  coasting  vessds 
were  not  compellable  to  take  pilots  on  board  on  entering  livm 
within  the  limits  o£  a  jurisdiction  having  authority  to  appoint  snd 
Uoense  pik>ts ;  and  that  the  exemption  in  the  52  Geo.  3.  a  30« 
was  not  confined  to  coasters  using  the  navigation  of  the  TThaiaes 
alone. 
Limitetion  of  ^-  ^7  ^^  twenty-sixth  section  it  is  enacted,  '^  That  owaers 
the  rMpoDtibi-  mad  masters  shaU  not  be  responsible  for  loss-  or  damage,  nor  shall 

litvOTownen  -  ,    ■%  0 

and  maaten»  owners  or  consignees  be  prevented  from  i«covenng  upon  any  oonr 
r^bo«rd°b  "S  *"^  ^'  insurance,  or  other  contract  relating' to  any  ship  or  vessel^ 
Geo.  3.  c.  39.     or  any  cargo  on  board  the  same,  by  reason  of  no  pilot  having  been 

on  board  such  ship  or  vessel,  unless  it  be  proved  that  the  want  of  a 

(s)  Davison  o.  Mekibben,  S  Bred.         {h)  2  Price,  lie;  and  sniff. 
IcB.  US. 

3 


ado  Of  Pilots.  [vmif. 

#Ity  ctf  miA  koctmen  shall  oontaslly  reader  tt  DMrer^  fifty  st 

Dnl,  tureoty  «t  Ramsgate,  and  twenty  at  Margale  ;  laid  all  sadi 

boatmen  sbaB  be  reapeotkdy  required  by  auch  Hcencee  to  reade 

at  Uie  nBapeotire  phcea  to  be  specified,  and  riiftH,  vpcm  qutliag 

tdMir  places  4rf  icsidence  or  iiq^lecting  to  uae  or  «ot  under  Ar 

tBBme  for  the  ^ace  <£  \mo  mentha,  nnkas  preFented  by  iUmm, 

Tobeexamined  forfeit 'sudi  lioeoces ;  aad  every  such  boatman,  before  liceneek 

^tencrbT""   Sran^i<^j  ledisH  be  cxaxmrcd  ms  to  Ms  knowledge  of  the 

commissioners  ability  to  condttct  ships  and  yeasels  into  Ibe  Domna  and  the  kw- 

u  y  sppom    .  ^^yg  ^  0of?er,  Kamsgate,  Margate,  and  FoSbestoae,  by  the  comt 

missioners  of  the  loid  warden,  of  the  cmque  ports  for  sefeflta|  nt- 

leage,  and  tiie  other  commissioners  appointed  by  this  aot|  it  the 

.  respective  places  where  such  boatmen  shaU  op|dy  to  be  lieemed, 

at  a  meeting  to  be  held  for  the  parposes  of  this  hidt^  i^n  'iAm 

certificate  the  iovd  warden  or  hb  lietttenant,  €ir  tbe  dc^poty  >lieMl»- 

nant  governor  of  Dover  Castle,  or  such  other  person  autboi{iz6dii 

afcresaid,  shall  be  empowered  to  grant  such  licences  *,  and  if  tk 

number  of  persons  00  approved  and  qualified  to  act  as  such  Uceaied 

boatmen  shall  earceed  the  munber  prescribed  bjr  this  wst^  diefiHBM|B 

of  the  persons  so  approved  and  qualified  shaU  be  •entered  nn  a  Usk 

to  'be  provided  for  that  purpose,  together  tiilth  die  times  at  thdr 

approval  and  examination,  in  osdar  4hM  tbey  may  iKgulaff^suo^ 

oeed,  by  fotation,  to  the  vacancies  that  may  from  tioie  to  lime 

oecur  by  death*or  forfeitmv  of  fioences  or  othei«wise,  in  order  ihit 

Ibe  number  of  licensed  boatmen  may  at  fOU  times  be  4>oafte>r 

No  more  than    And  by  the  tenth  section  it  is  enaoted,  that  no  nore  thaa  tV) 

p,^^go   ]icen8^b<»tmen8faaUiH.aU<n.edtosoiii<»ohbo<it;«di4uii- 

ineachboat.     .ever  any  such  licensed  boatmen  idiall  be  cruisingj  vikheiit  aiy 

licensed  cinque  port  pilots  and  fall  in  with  any  atdp  or  yeesd  H- 

quiring  a  licensed  cmque  .port  pilots  one  tif  the  liouised  bMteeD 

riball  be  left  on  boaed  the  diqfi  or  vesscA  wanting  such  fiilsC,  as  s 

guaraatee  for  a  proper  pikit  being  brought  er  sesTt  off  thesksre  Ip 

«woh  iship  «r  vessel;  and  the  boataum  so  left  shall  notbeedlitM 

to  any  sum  of  money  or  payment  for  beii^  so  left^  or  beiaf  «i^ 

Penalty  on  a     boavd.  And  by  Ibe  thisteenlb  and  f<»urteenth  aeoHoiis  it  Is  eiOftiifA 

i^n^^g  to  uki^'  tbot  every  licensed  boatman  who  shaU,  oil  being  AppUed  toby  astf 

^"^1^^  pi^^5    licensed  cinque  port  pilot,  to  take  him  off  to  any  ^p  or  vf0i^ 

'  Tdfiise  so  to  do,  unkes  prevented  by  illness,  -shall,  upon  duef  M^f 


tteicof,  in  llie  place  where  lie  sfaaU  be  licensed,  foijfek  hSs 
and  any  sum  not  exceeding  twenty  pounds  for  each  offence.  And 
if  any  pilot  whose  turn  it  shall  be  to^o  off  on  duty  dhall  refuse 
or  neglect  so  to  do  on  being  applied  to  by  any  licensed  boatmaD) 
such  pilot  shall  lose  his  turn,  and  tfae^p  orssessel  ahaUbefili^ 


t^  Any  duly  Hcented  (ulot  who  shall  first  get  on  board,  but  wbicb 
riiall  not  be  taken  ftu-  tfae  tnra  of  duty  of  euch  last-mentioned 

XIII.  It  appears  scarcely  necessary  to  add,  except,  that  a  prin-  ^^itiA  jnlot 
cipoJ  ease  was  onee  determined  upon  it,  that  a  British  pilot  cannot  atnitforwigM 
■UBtain  a  miit  for  irag^s  for  navigating  a  foreign  ship  to  an  ene-  g°fo"i!^hip 
my'a  pott.     In  the  Benjamin  Franklin,  (a)  the  case  bad  some  sin-  into  ut  ene- 
^nlKrity,  M  this  objection  was  taken  iry  the  judge,  instead  ol  hasig  "^*  ^"^ 
sn^eatcd  in  the  defence.     It  was  a  nrit  bEOUght  for  wages  oo  the 

fKt  of  J.  Gillman,  a  British  pOot,  for  conducting  a  ship,  being  an  ,j^^  B«a}«iiiui 

JbBerican  vessel,  ^om  the  Downs  to  Fhishing.    The  deKuod  mm  Franklin. 

ns»ted,  on  a  su^estmn  of  want  of  i^ill  in  running  the  vessel  on 

a  sand,  by  wbich  considerable  diunage  was  sust^ncd.     But  Lord 

Stowell  stopped  the  case  upon  its  statement,  on  the  ground  that  a 

snit  coitid  not  be  maintained  on  the  part  of  a  British  subject  for 

senices  performed  in  aiding  the  commerce  and  impa7tation  of  the 

enemy.     Would  not  such  services  be  a  contribution  of  their  skUI 

and  experience  to  assist  and  promote  the  navigation  of  the  enemy's 

ports?     That  pilots  may  often  engage  in  such  services  will  be  of 

Mttle  signification.    They  may  be  disposed  to  uudervahie  the  obli- 

g«^n  of  abstaining  from  all  traffic  with  the  enemy,  and  to  risk 

their  own  personal  safety  for  the  sake  of  gain.     But  a  court  of 

jnsitiec  will  not  so  consider  it,  nor  ^vc  any  support  to  demands 

ansing  out  of  a  coarse  of  navigatiiai  which  must  be  pronounced  to 

b*  illegal  to  a  Biitish  subject. 

XIV.  Id  the  I^eander,  Murray,  {h)  the  court  carried  this  prin-  Where  &  ship 
ciple  still  further.  Lord  Stowell  laying  it  down  as  a  general  rule,  ™^d^t"n. 

that  not  only  the  pilot,  but  all  the  seamen,  must  lose  anv  claim  to  ieh'^'  <:<">- 

i         .!_       I.-  J  ■  .J  .  tr4rylothelaw 

^rages,  where  the  ship  was  engaged  m  any  trade  or  entcrpfize  con-  of  natiom,  the 
tnry  to  the  law  of  nations.     As  this  case  bears  upon  a  traffic  too  '■'••'>T,»»''eH«i 
coounoa  at  the  present  period,  it  may  not  be  without  utility  to  re-  forfeit  nil  clum 
fctte  it  more  fiUiy.     It  Was  a  suit  for  wages,  instituted  on  behalf  <rf  *"  ""***" 
Junes  Minus,  who  was  shipped  at  New  York,  in  January,  1806, 
by  l^nris,  the  former  master,  as  a  seaman  on  board  this  resaeJ,  sA 
*wcnty-«x  doHars  per  month,  of  which  he  received  a  month's  pKf 
in  advance.     The  ship  was  one  of  those  employed  in  the  expedi- 
tion against  Spanish  America,  under  General  Miranda ;  and  upon 
lier  arrival  at  a  port,  in  the  island  of  St.  Domingo,  which  was  within 
a  month  ti-ora  the  time  of  the  shipment  of  Minus,  several  of  the 
crew  were  permitted  to  volimteer  their  senices  in  the  military  de- 
partment of  the  expedition,  mid  Minus  then  entered  as  an  artillery 

(a)  0  RobiBMD,  ISO.  ())  Edward,  A.  H.  p.  16. 


308  Of  Pilots.  [PARTH. 

The  Leander,    mtiii.    It  W&8  agreed  between  the  master  and  those  of  the  creir 

"who  ^unteered,  that  from  that  period  they  were  to  cease  to  be 
considered  as  seamen,  and  were  to  receive  a  quarter  dollar  per 
day,  and  a  gratuity  of  prize  money,  and  land  in  case  the  expedition 
succeeded :  but  the  pay  and  prize-money  were  to  depend  on  that 
event.    The  expedition  having  fiedled.  Captain  Lewis  and  seyenl 
of  the  crew  left,  the  ship ;  and  she  afterwards  proceeded  to  Trim- 
dad,  and  was  there  sold  to  the  present  owners.    The  remmder  of 
the  crew  were  paid  at  the  time  of  the  sale,  as  &r  as  the  fimds  of 
the  former  owners  would  extend,  and  gave  full  discharges  for  tlie 
whole  amount  of  their  wages.    3ut  no  demand  was  made  by  Mi- 
nus, or  any  i>f  those  who  had  volunteered  in  the  military  depart- 
ment, as  it  was  understood  that  their  claim  to  remuneration  ^ras 
extinguished  by  the  failure  of  the  expedition.    Minus,  sometime 
after,  claimed  wages  of  General  Mirabda :  but,  on  being  informed 
that  he  was  not  entitled  to  any,  he  commenced  these  proceed- 
ings against  the  ship.      Lord  Stowell,   in  his  judgment,  said, 
This  question  arises  on  the  admission  of  a  defensive  tHegd&oa 
offered  by  the  owners  of  this  vessel,  in  answer  to  a  petition  fer 
wages.    It  appears  that,  at  the  time  this  person  entered  into  die 
service  of  the  ship  at  New  Yoiic,  as  a  mariner,  she  was  the  pro- 
perty of  American  owners,  but  that  the  vessel  has  been  since  trans- 
ferred to  British  subjects.    Now,  although  it  is  a  settled  princ^ 
for  the  protection  of  mariners  generally,  that  wages  form  an  in- 
delible and  perpetual  lien  on  the  ship,  and  f<dlow  her  wheiever'ahe. 
goes,  it  is  easy  to  see  the  great  inconvenience  that  might  w» 
from  carrying  this  principle  to  its  full  extent  in  the  case  of  for^ 
purchases.    Where  an  Englidi  ship  is  purchased  by  Rnglitfi  mer- 
chants, the  purdiasers  have  an  opportunity  of  becoming  acquainted 
with  all  the  circumstances  of  the  antecedent  history  of  the  veaael: 
but,  in  niaking  purdiases  of  this  description,  it  is  scarcely  poenUe 
for  them  to  inform  themselves  of  all  the  transactions,  regidar  or 
irregular,  in  which  she  may  have  been  engaged.    And  I  should, 
therefore,  be  extremely  unwiHing,  without  fuitiier  condderatioa 
and  examinatioh  of  the  subject,  to  lay  down  universally^  that  it  is 
a  principle  which  this  court  is  bound  to  act  upon  under  aO'cir' 
cumstanoes  with  respect  to  ships  purchajsed  of  foreigners  by  ^ 
tish  JBubjects,  or  by  foreigners  of  British  subjects.    The  all^iAkm 
now  offered  states  many  circumstances  which  are  dissembled  in 
the  summary  petition.    It  appears  that  no  less  than  one  hundred 
and'  eighty  men  were  engi^red  on  board  the  vessel,  and  that  the 
agreement  was  for  a  voyage  from  New  York  to  St.  Domingo,  and 
back  again  to  Am^ca ;  whether  to  North  or  Spnth  America,  is 
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Jj^^**^  in  raiming  down  another  ship,  unless,  indeed,  express  e?Mence  be 

dama^  or  loss  given,  that  the  master  superseded  the  pilot  in  the  management  of 

thetMp°^L^,  the  ship,  and  that  the  fault  iiras  occasioned  by  himself  or  crew.  la 

or  to  any  other  B^inet  V.  Moita,  (a)  the  ship  Ranger  had  taken  a  pilot  on  bosid, 

sach  damage  or  off  Gravesend,  to  navigate  her  to  her  moorings,  near  Rctherhitae ; 

*°^^b^Seir  ^  ****  oouTse  of  proceeding  to  this  phuse  she  was  nm  fold  of  by  ike 

own  defiiuU,  or  defendant's  brig  the  Carvalto,  the  Carvalto  at  that  time  having  as 

I  at  of  the  ^^  experienced  pilot  on  boanL    The  counsel  for  the  defendant  ob- 


crew. 


competency. 

Bennett  v. 
Moita. 


jeded,  that  the  action  could  not  be  maintained,  the  Carvalto  ha?* 
The  pilot  him-  ing  a  pilot  ou  board,  by  whom  the  authority  of  the  master  wtt 
!!ue  fo^*^]^  divested.  He  supported  this  objection  upon  the  53  Geo.  8.  c.  38. 
Begiect^or^in-  b.  30.  (before  cited)  by  which  it  is  provided,  ^'That  no  nsrter 

or  owner  of  any  ship  or  vessel  shall  be  answerable  for  any  low  or 
damage';  nor  shall  any  owner  or  owners  of  any  sh^  or  vesselor 
consignee  of  goods  be  prevented  from  reoovering  any  loss  or  isbh 
mage  upon  any  contract  of  insurance  of  the  same,  or  upon  any 
other  contract  relating  to  any  other  ahip,  or  vessel  or  any  cargo  oa 
board  of  the  same,  for  or  by  reason  or  means  of  any  n^lect,  de- 
fault, incompetency,  or  iacapacity  of  any  pilot  taken  on  board  A 
any  such  ship  or  vessel  under  or  in  pursuance  of  this  act,'^   it  wai 
contended  on  the  other  side^l.  T%at  the  act  did  not  eitendto 
triiips  in  the  river  Thames.    The  act  was  intituled  ^^an  act  fortiie 
more  e£fectual  regulation  of  pilots  and  pilotage  of  ships  and  veao^B 
on  die  coast  of  England*'^  Now,  the  term  toa$t  was  properiy  eon- 
flned  -to  the  shores  of  &e  sea.    Had  rivers  beeii  intended,-'^s>oaM 
not  the  act  have  used  the  characteristic  word  banlut  3.  That  the 
gtatute  did  not  prevent  im  action  being  broi^t  against  the  eap- 
tun ;  and  that,  at  any  rate,  to  exculpate  the  captain,  it  shotiM  be 
ahewn  that  the  accident  arose  from  the  neglig^iee  at  incapaeitjrrf 
the  pflot.    But  CSbbs,  C  J.  determined  both  points  in  fovoor  d 
ttie  defendant.    He  siM,  that  the  act  manifestly  extended  to  tbe 
ffver  lliames ;  and  the  pilot  bc^gon  board,  and  4he  auth(^  of 
ISie  .master  thereby  divested,  fSie  iatler  eeased  to  be  respearfbk 
When  he  ceased  to  act.    If  a  pilot  were  grossly  faiconipeteal  b^ 


(«)  Holt,  N.  P.  S59. 1  and  7  Taunt 
gSS. '  Sw  Hkewiae  BoudMf  o.  Noid- 
stroHiy  i  Vsant  66S.  Nldu>lsoa  n. 
Mounsej,  1 6  East.  384.—  See  likewise 
ISotts  o.  Herbert,  8  Stark.  N.  P.  14. 
Case  for  negligenUj  vunoiog/pid  of 
a  vessel*— Defence,  thai  the  defend- 
anfs  venal  wai  i^der  the  nuuiaf»- 
incttt  of  a  tllol.-4.  C  J.  Abbott  laid 

1 


that  it  was  sHIl  a  ifaestioa  of  fictfbr 
the  decision  of  n  jury,  wbelhfrtbe 
jBiisdiicf  had  been  Acctfioaed^ytiie 
incapncitj  of  the  pilot— Did  ^lepiiotr 
in  fac^  t^e  npon  himaelf Ih^  n^Pg^ 
ment  of  the  vessd.  If  the  pilot  ba4 
IcgaBy  tbe  maoagement  of  the  Yeiiel> 
the  master  and  owneis  ^ifete  not  sa- 
swtiable. 
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Of  the  i^ot'i 
responsibility. 


Sister  V. 
Burgess. 


ral  pQot  act,)  discharpng  masters  and  owners  of  vessek  haTutg 
pilots  on  board  from  responsibility  for  damages  occasion^  bj.th( 
neglect  of  the  pilot,  did  not  apply  to  vessels  having  on  li^oiffd 
pilots  appointed  for  other  places  than  those  expressly  nqmed  io  the 
preamble  and  provisions  of  that  act.  They  thought,  hQwev([r» 
where  thats^rt  <Ud  apply,  that  the  crown  was  equally  bound  v^ 
the  subject.  Indeed,  the  52  Geo.  3.  has  always  been  cqnside^ 
as  an  act  in  relief  of  the  general  responsibility  of  tjb^  mfvsjker  Iuq4 
owners  of  ships,  having  pilots  on  board  in  pursuanq^  o(  Us.prfh 
visions.  Therefore,  in  Ritchie  v.  Bousfield,  before  cited,  {fi\  tfte 
Court  of  C.  P.  decided  that  the  exemption  of  the  n^ster,.  &c. 
from  responsibility  by  the  thirtieth  section  of  that  a^  was  QOt 
confined  to  loss  or  damage  happening  to  the  piloted  ship  and 
cargo  :  but  extended  to  damage  done  by  that  ship  to  others. 

XVIII.  We  have  already  said,  that  ik  pilot  is  answerable  for 
general  negligence  and  incompetency :  but  his  liability  does  not 
extend  so  fieur  as  that  of  the  master  and  owners,    Caniers,  whe* 
tiier  by  sea  or  land,  are  in  the  nature  of  insurers ;  and  are  iuiswer- 
able  in  all  cases,  except  the  act  of  God  ai^d  the  Ki]](g's  e^enivS) 
unless  protected  by  q>ecial  agreements.    Pilots  are  not  resfsw- 
sible  to  this  extent;  they  are  bound  to  have  competent  skill  aod 
ability,  and  to  exercise  their  functions  with  diligence  and  disoe- 
tion :  but  they  are  not  insurers,  and  are  not,  therefore,  respon- 
sible for  miscarriage  or  accident,  unless  occasioned  by  their  neg- 
ligence or  wilful  default.    Thus,  in  Slater  v.  Burgess,  (&)  ^heff  a 
vessel  was  placed  under  the  management  of  a  cinque  port  .pilot, 
and  ran  foul  of  another  vessel  in  a  dark  and  foggy  night,  bat 
under  such  circumstances,  that  no  reasonable  blame  was  iipput- 
able  to  the  pilot ;  Dallas,  L.  C.  J.   said,  that  the  master  and 
owners  were  exempted  under  the  general  pilot  act,  because  they 
had  taken  a  pilot  on  board  un^er  the  compulsory  clauses  of  thit 
act ;  and  that  with  respect  to  the  pilot,  the  only  question  ^RU» 
whether  he  conducted  himself  with  that  proper  skill  and  ability 
which  he  owed  to  those  who  employed  him  ?  That  he  exercised 
a  profession  of  art,  and  was  therefore  responsible  for  misfeaBsnce: 
but  that  he  was  not  liable  to  make  good  a  loss  occasioned  by  ordi- 
nary misadventure  or  miscarriage.    If  he  was  giiilty  of  positife 
default  or  negligence,  or  wanted  the  proper  skill  and  competency 
of  a  person  in  his  situation^  he  would  be  responsible ;  othfirwue 
not.    The  jury  found  a  verdict  for  the  defendant* 


(«)  7  Taunt.  309. ;  mod  see  ttnie,  after  Trin.  Term,  1820.    See  like*** 

(^)  Before  Dallas,  C.  J.,    Silliqgs     sect  SI.  of  £iS  Qeo.  S.C  t9. 
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CHAPTER  VII. 


OF   CONVOY. 


Of  the  MMOB    Ships  and  their  eai^  being  a  spedet  of  property  of  no  leas  is^ 
ct^  ooQToj    jiortance  to  nations  than  to  their  mdividual  proprietors^  and  being 

often  of  a  character,  the  capture  of  which  would  add  to  the  hostik 
means  and  power  of  the  adversary,  the  Leg^lature  has  imposed  re- 
straints during  a  period  of  war,  the  object  of  which  is  to  prevent 
them  from  falling  into  the  hands  of  the  enemy. 

I.  'With  this  purpose  the  law  requires  all  captains  and  masten^ 
unless  in  certain  excepted  cases,  to  sail  with  convoy.  Accord- 
ingly, at  the  commencement  of  every  war,  it  is  usual  to  pass  an 
act  of  parliament,  prescribing  and  regulating  the  stations  of  con- 
voy, and  the  duties  of  captains  to  sail  with  them :  but  which  act 
necessarily  expires  with  the  war  which  gave  occasion  to  it.  Hie 
last  of  these  acts  was  the  43  Geo.  3.  c.  57.  which  expired  upon 
the  conclusion  of  the  late  peace :  but  the  provisions  of  this  statute 
are  so  reasonable,  and  so  necessarily  applicable  to  all  wars,  that 
as  they  must  be  re-enacted  fundamentally  upon  any  future  com- 
mencement of  hostilities,  they  may^be  regarded  as  constitutmgthe 
law  of  convoy  in  a  period  of  war ;  and  under  this  view  they  bU 
within  the  present  division  of  our  subject, 

II.  With  a  difference  only  in  the  name  and  date  of  the  act,  ac- 
cording to  any  future  occasion,  the  following  principles  and  cases 
will  for  the  most  part  apply  to  any  subsequent  act  of  convoy. 

Of  the  pro-  III.  By  the  43  Geo.  3.  c.  5/.,  the  last  convoy  act  as  above  jsaid, 

late  convoy  act  ^^  ^^^  enacted,  "  That  it  shall  not  be  lawful  for  any  ship  belong- 
a'  ^^67*^  ^*^'  ^^"8  ^  ^®  Majesty's  subjects,  (except  as  therein  after  provided,) 

to  depart  from  any  port  or  place  whatever,  unless  under  such  con- 
voy as  may  be  appointed  for  that  purpose.  And  the  master  is  re- 
quired to  use  his  utmost  endeavours  to  continue  with  the  convoy 
during  the  whole  voyage,  or  such  part  thereof  as  the  convoy  shall 
be  directed  to  accompany  the  ship,  and  not  to  separate  there&om 


SIO  OfCmboj/.  [PABTis. 

i(hlp,'^3%tn%,  All  insunmceB,  ivheCher  on  ike  sh^  cttgiT,  :«r 
^igkt,  &re  avoided,  oki  the  event  of  a  v^hmiary  breadi  of  these 
laws.  Foutttiy^  Officecs  of  tiie  cnitomi  are  reqmred  to  delttm 
>ny  ship)  Whieh  ought  to  Bail  with  convoy,  until  the  master  shall 
have  giv0n  a  bond,  with  one  «uretjr,  to<  comply  with  the  tet. 
Exception  from  -  VI.  But  the  regidations  of  the  act  do  not  eactend,  Finty  To  any 
the  coDToy  acL  ^^  ^^^  ^^  ^^  required  to  be  regiatered^    Secondfyy  Nor  to  an^ 

"Ship  having  licence  to  depart  widioilt  convoy.     2%iix%,  Ner  ta 
any  ahip  proceeding  with  due  diligence 'to' join  convoy  firooilhe 
|N3rt  of  her  clearance,  in  case  of  the  convoy  beiiig'  appointed  to 
^aall  fran  any  other  place;  the  master,  hawci«ir,  f^ving  the  b^ad 
beforementioned.    FourtUyy  Nor  to  any  Ship  bound  from  aay 
^hice  in  the  United  Kingdoms' to  aay  place  withid'tfae  same. 
Fifthijfy -Nor  to  any  ship  belonging  to  the  East  India  or  Hudr 
Bon's  Bay  Companies,    Sixthly j  Nor  to  any  ship  departing  with- 
out convoy  from  any  foreign  port  or  place,  in  ease  thefee  should 
not  be  any  convoy  appointed  for  such  shq» ;  n6r  any  p^soQ  tit 
Such  fortngn  port  authorised  to  appoint  a  etevoy*    :Nor,  Ladbf^ 
To  any  sMp  employed  in  the  Newfoundland  fishery,  (a) 
Tbetailingwitli      VII.  The  Bailing  with  convoy  required  by  this  act  is  a  sailing 
^^y*"^^  with  Convoy  for  the  voyage  5  and  it  is  not  sufficient  to  sail  with  a 
coDYoyap-       convoy  ap^inted  for  another  voyage^  though  it  may  bebotlnd 
^^ ^"^ ^^  upon  the  eaaie  course  f6r  gitatpartof  the  way;  and  ashipcso- 
not  legally  sail  from  port  to  port  without  cdnvoy,  unless  she  Is 
l>ound  from  port  to*  jkirt ;  and  if  a  convoy  has  saikd,  a  shq>  csb- 
not  l^jally  endeavour  to  overtake  it.  {b)  But  the  statute  43  Geo.  3. 
0;  bj.y  does  not  avoid  policies  oh  ships  sailing  without  convoy, 
nnless  the  party  interested  in  the  insurance  was  privy  td  or  instru- 
mental in  the  sailing  without  convoy,  (r)    From  the  two  hat 
^ases  it  appears,  that  the  master  of  the  traidjng  vesdids  shouM  not 
omit  to  obtain  the  sailing  instructions  and  <wders  delivered  ^odt 
The  mRster  of  by  the  commander  of  the  convoy.    In  Anderson  v.  Pitcher,  hfxtA 
boundto  obtain  EWon  observes,  ^'Thevalueof  a  convoy  appointed  by  govemm^t 
the  saiiiog  in-    arises  from  its  taking  the  ships  under  contrdul,  'as  well  as  under 
lhrered°out  i^   protection.    But  that  conttoid  does  n<it  oommende  luntU  ssiling 
the  commander,  iugtructions  have  been  obtained;  nor  can  it  be  enforced  otherwise 

of  the  convoy.  *  «  r. 

than  by  their  means.     Without  sailing  instructions,  tiie  shq» 
.  does  not  stand  in  that  relation,  6t  under  those  drcumstailce^  in 


(a)  Vide  45  Geo.  3.  c.  57.  250,  a.    Wilson  r.  Foderiogham,  1 

'(»)  Cohen  V.  Hinckley,  I  Taunt     Jf.  and  S.  468.— See  likewise  V^>  «• 
<49.  Thompson,  1  Bosw&Puil.i^.  AnderMft 

(c^  HenderaiNi^is.  Hinde»  1  Taautt     t^.  Piieber,  9  Bos.  &  PulL  ISii 
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TIm  thip  most 
not  oal>  Mul 
with  convoy, 
but  homa  fide 
keep  with  it. 


Where  thipe 
are  condition- 
ally licensed  to 
sail  without 
CQDYoy,  tbev 
must  strictly 
adhere  to  the 
terms  of  the 
condition. 


Ingham  V. 
Agnew.J 


upon  the  master,  he  must  not  only  sail  with  the  convoy,  bat  keep 
with  it }  thou^,  upon  the  principle  of  necessity  above  stated,  he 
is  excused  if  separated  by  tempest,  or  other  inevitable  cause  and 
accident,  (a)  It  has  been  before  said,  that  the  master  should 
provide  himself  with  the  sailing  instructions  of  the  commander  d 
the  convoy :  but  the  impossibility  of  doing  so,  whether  arinng 
from  the  tempcstuousness  of  the  weather,  or  the  refusal  of  the 
commander  of  the  convoy,  is  upon  the  abovementioned  prin- 
ciple a  sufficient  excuse  under  the  warranty  in  a  policy  of  m- 
surance.  (i) 

XI.  In  the  ship  Providence,  Hinckley  v.  Walton,  (c)  the  ques- 
tion before  the  court  was,  whether  the  vessel  had  complied  with 
the  conditions  of  her  licence,  and  by  such  compliance  had  entitled 
herself  to  sail  without  convoy.  The  licence  was  granted  to  sail 
without  convoy,  provided  she  should  be  manned  and  armed  as 
stated  in  the  representation,  upon  which  the  licence  was  granted. 
The  ship  smled  with  the  number  of  men  and  guns  stated  in  the 
representation,  but  had  put  some  on  shore  in  the  course  of  her 
voyage :  and  had,  therefore,  less  than  the  complement  stipulated 
when  captured.  Under  these  circumstances  the  court  decided, 
that  the  condition  of  the  licence  had  not  been  complied  widi; 
and  that  the  vessel  had,  therefore,  sailed  without  convoy,  con- 
trary to  the  act.  The  two  following  cases,  Ingham  v.  Agpffw^ 
and  D'Aguilar  v.  Tobin,  comprehend  so  large  a  portion  of  the 
general  law  of  convoy,  that  we  shall  give  them  in  some  detail. 

In  Ingham  v.  Agnew,  (d)  the  circumstances  were  as  follow:— 
The  plaintiflb  having  hired  the  ship  Ocean,  by  charter-party,  for  a 
voyage  to  Messina,  Palermo,  or  Malta,  loaded  a  cargo  of  goods, 
in  which  they  were  duly  interested,  on  board  her  at  Hull  for  IV 
lermo,  procured  the  policy  in  question  to  be  eflfected,  and  obtained 
a  licence  from  the  Admiralty,  dated  the  29th  of  June,  1810,  aa- 
thorizing  the  ship,  (which  was  therein  described  as  bound  on  a 
voyage  to  Gibraltar^  without  mentioning  any  other  port,)  to  sail 
from  Hull  to  Gibraltar  without  convoy.  Hie  sailing  instructions 
to  the  master  for  his  voyage  were  ^ven  in  the  following  letter: 
'*  HuU,  14th  July,  1810.  .  Captain  Thomas  Aubane,  on  receipt  of 
this  you  will  immediately  proceed  with  the  Ocean  under  your 


(a)  Lilly  v.  Ewer,  Doog.  79. — Jef- 
frey V.  Legendra,  Carth.  216.  Shew, 
3S0. 

(b)  Victoria  v.  Clecve,  8  Stra.  1850. 


VeedoQ  v.  Wilmot»  Chief  Just  l^ 
at  GaildhdI. 

(c)  3  Taunt  ISI. 

(d)  15  East  517. 


9^^  fHf  Convoy.  [pjLfitti. 

Btram.    She  eallert  off  the  Havhfttiah,  iHiich  te  6n  Hi^  nmh  iMi 

of  the  iskndr  but  nttthcf  dtbpped  uidior,  nbf  ^  enlKBleil  'th£  lat& 

hour.    The  o^[»tixlli  Matd  thefe'leiiti  tiumfm  hour,  oA  d<^ihgte 

timte  Vv^iit  fai'hlfl  boat  xfitfafai  the  Mrm  dbtJe.  She  thed^ptticedel 

ftrchigh  the  gulf,  In  her  course  tx>Engliiftd)  and  "v^tA  cBfltaM  \tj 

te  American  'pritateer,  on  the  ITth^    Hie  t^seel  had  nd  coaiK^ 

6»^lidi5iiice.    Th^re  had  been'  a  OMvoy  on  the  90ch  of  Jtoe  &m 

latfiatea  to  England  f'bnt'ahe  ^v«i  not  t«ady  thto. '  The^  im 

Hhe^e  a  coninoy  at  the  Mt&t  %nd  bf  MLy  to  Bngtsoifi.    It  yfiA 

^^h^rr    tflijweftd  that  the  *ii^  wai<not-ai«ioriied^go  tbHaVwaahj 

Ttaii  sails,      tftoagh^irtitiigftt;  be  eontedded' that  the  ifMt  diere  to  seek  cmwf] 

^t^'i^B-    *»*  *^*  *^  ^«s*  **  the^wlicy  ta  to  the  rtsturti  of  preidJbto,  If 

Toy,  inordter     Jbe'^RVtp  ^galled' with  CoiTroyi  did  riot  aiithortee  ^  devtetibii  M 

MiFfr^cir  ^^  "Of  It.    B^tOiMbl9yL.€.  J.'said,  '^  Whatever  is  hec^Mf 

^"^  ibtth*'si**y  of  th^fthip^  prbirtded  it  \kiM/t  ejtdttded  bf  *e 

lemiffofthe  polkrj^  «ialy  btfdniie  hj^  die  captain  ;4nd  Mtetfc  w 
flbhcfis'<ftm^as'ligent  tb'thb  tmderwiiteihs.  A  i^eisef^  tMienti- 
MuM^  tea^  ittttays  ^  irl^ateterUt  ^M^old  beetpfedi«nt  to  db  if  tMk- 
fmMirea. '  Sh^  th^  tteriaie'  ^  sdtnewhat from  tht *8ttaight  liiMi  of  ber 
iemck'tb  fteeli  coi^b jr,  teh^ir  it  ftlbr  the  commoh  g^d  afUd'^j^ 
ftervition/  hhiajrb^as  jnl€Sfla1)teVae<^  eoI^Poy'a8  totf^ 
«Beftfy/' ^ThetM6te/>ertN;<>)n)y  db^s  th&  IredbcChMi  bf  the  ]^rdtiiittm, 
ih  cttd^  «he  saBs  Vilh*  contoy/  autlibrfke  her  to  seek  h  t  'but  steli 
at  KMHf^  do  !^  f<fr  1i^  bWn  ft^nrtty:"  '  The  deftndaiit'tf  tm^ 
AS  thc^'relftfd  oh  tbfl^fiftt  and'<^^bth  bMAoIiS  df  *the  cdnto^  v^ 
aiid^nt^dedthbttBrtiTeBsel  dhOuld'hav^wfaited  for  convoy,  b 
1814  Adttiira)  Brown  *tnus  on^the  Jamaiba  station,  and  had  aetu&By 
appoiMed  eoiltoyi  ]  Iteie  on  the  30th  of  Jtme,  another' on  fl&iSOdi 
oPJiily.  They  did  not,  howeter,  produce  ally  order  from  ike 
Admiralty  which  authorized  Admiral  Brown  to  grant  convoy  tx 
lil<toces :  bfit  th^y  contend^,  Aat  it  was  to  be  inferred  that  he 
mA  this  pe»#«r,  from  being  n0jnina<t«d  to  the  station^  knd  haVidf 
ket^aDy  li|>jpoiMed  <$ontoys.  But  the  Lord  Chief  Justice  obdctM 
tf^hip«  lAilittg  from  fereigYi  ports' toi^  etemp^d  from  the'^festrk^ 
H^lis  o#tb€f  donVoy  act;  unless^  thei^  areperfibnb  at  those  poA 
MbMHf 2ed  by  t^e  A jkiiiralty  to  gHtbt  cdnvoy  or  li^ces.  I  caii^ 
rfM;  inier,  ^from  tlie  aet  of  the  ^dmihd  in  i^pointing  a  convoys  nk 
sdthorit^ from  the- Admiralty  to  grant' oile»  This  itct  ishigU]f 
pena;^  and  Jamaica  migbtUa^e  beeil^^duded.  There  is  ho  prorf 
that  there  was  any  convoy  for  Cuba  at  the  time.  The  Legidatore 
saw  it  would  be  inequitable  to  oblige  vessels  to  sail  with  licences 
or  convoy,  when  no  one  «in  foreign  ports  was  authorized  to  grant 
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thorized  to  grant  Uoenoea  to  nH  without  conmy.  (a)  So,  Be- 
wise^  in  another  caae,  Lord  EUenborougfa  hdd,  that,  irfiere  tke 
law  required  a  dap  to  sail  with  conToy,  he  would  prenme  dut 
the  law  was  obeyed  till  the  contrary  was  shewn.  ^  This  pm- 
dple  (he  added)  had  been  settled  m  WilHarastr.TheEMt 
Company^  (b)  and  a  yariety  of  other  cases."  (c) 


<«)  Wake  V.  Attj,  4  Tknnt  49S. 
(»)  3  Bast  19S. 


(c)  Thonilon  v. 
SSI. 


4Cuifk 


LAW    OF    NAVIGATION, 

AND 

MARITIBfE   CONTRACTS. 


PART  III. 

MARITIME  CONTRACTS. 


CHAPTER  I. 


ON     CH  ARTBR-r&RTI 


)  pFOgressiye  improvement  of  commerce,  and  the  diviston 

F  which  necessarily  followed  upon  it,  tlie  fimctions  of  the 

mt  were  gradually  separated  from  those  of  the  navigator  ; 

i  it  i^jpears  that  general  trade  was,  accordingly,  very  early 

Med  into  the  two  main  branches  under  which  we  at  present  see 

>>  that  of  the  merchant  who  exports  and  imports  goods,  and  of 

I  fte  ilup-owner  who  conveys  them  for  him.     Ifnder  these  drcum-  of  tin-  n»turc 

"wees,  therefore,  the  general  relation  of  the  siiip-owner  to  the  p„1y  o"^T 

■Mrchani  is  that  of  being  the  carrier  of  his  goods  for  hire.     From  freiglnmcnt, 

the  importance  of  this  employment,  and  the  value  and  magnitude 

<rf  the  cargoes  carried,  this  contract  of  hiring  is  always  made  by 

»  special  writing ;  that  is,  by  deed,  or  at  least  by  a  writing  un- 

•*»le<l.    This  deed,  or  writing,  baa  from  very  early  times  been 

™^gnated  by  the  name  of  a  charter-party,  a  popiUar  corruption 

of  the  Latin  term  ckarta  partita,  the  ancient  name  of  this  con- 


\: 


\ 


^_^. 
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Of  the  parties 
to  s  charter- 
party. 


tract  in  the  early  writers  on  the  Law  Merchant,  (a)  It  appears  to 
have  been  ao  called  from  the  custom^  in  those  times,  of  first  writ- 
ing the  contract  upon  a  large  skin  of  parchment,  which  was  then 
divided  into  two  parts  by  being  cut  in  an  indented  Ibe  from  top 
to  bottom,  of  which  each  of  the  contracting  parties  took  one:  as 
this  indented  line  necessarily  passes  through  some  word,  or  figure, 
common  to  both  parts,  the  exact  tallying  of  the  two  parts  upon 
relation  and  comparison  was  conclusive  evidenoe  of  their  origiitti 
agreement  and  correspondency.  The  subject  of  the  present  Chap- 
ter is  the  nature  and  form  of  this  contract,  its  stipulations  and 
parties. 

I.  A  charter-party  is,  therefore,  a  contract  for.  the  letting  to 
freight  the  whole  or  part  of  a  ship,  for  one  or  more  voyage  or 
voyages.  Such  contract  is  universally  in  writing :  but  it  is  imma- 
terial whether  it  be  by  deed,  or  writing  under  hand  only,  {b)  lie 
parties  to  a  charter-party  may  be  either  the*  principals  themselves, 
or  their  agents ;  that  is,  may  be  either  the  ship-owners  and  mer- 
chant, or  the  master  and  broker.  If  the  charter-party  be  made  at 
the  place  of  the  owner's  residence,  the  former  mode  is  the  more 
usual.  If  the  vessel  be  hired  in  a  foreign  port,,  the  charter- 
party  is  usually  made  by  the  master  for  the  owners.  In  ^ 
latter  case,  as  no  one  can  bind  another  by  deed,  unless  pre- 
viously authorised  so  to  do  by  an  instrument  of  equal  authority  to 
himself,  the  deed  of  the  master,  unless  accompanied  by  a  previous 
deed  from  the  owners  to  such  master,  cannot  bind  the  owners; 
at  least,  does  not  give  the  freighters  a  direct  action  against 


or 


(«)  Where  persons,  anconnected* 
load  goods  on  board  a  ship,  she  is 
called,  in  popular  language,  a  general 
ship  I  but  when  she  is  ezpresslj  let  to 
hire  to  one  or  more,  or  to  a  company, 
.^uch  ship  is  called  a  eAarfcreif  ship. 

(b)  A  memorandum  of  a  charter- 
party,  or,  in  other  words,,  heads  of 
agreement  for  the  formation  of  one, 
aM  as  common  between  merchants  as 
mare  fi>rmal  charter-parties.  In  the 
j^ormer  case,  the  agreement  is  not  so 
specific  or  particular  m$  a  charter- 
party,  nov  is  it  under  seal.  It  is*  how- 
ever, equiilly  binding  as  if  a  more  for- 
mal and  si^lemn  instrument  had  been 
ezeeated;  and  is  freqnently  the  only 
imltfni  ccvtract  between  the  ship- 


owner and  merchant.  It  is  not  alat^ 
rial,  therefore,  whether  the  iaslnr 
ment  purport  to  be  a  cbarto^parlji 
or  a  memoranda m,  or  agreemeat,  ftt 
the  hire  of  a  ship.  It  will,  perhaps. 
Ife  anaQoepury  to  9bsem»..tiwl  iMr 
contn^ts^  like  all  ofhxfk  refiire  i; 
form  of  words,  but  vary  accorfjajt^ 
the  circumstances  of  Uie  case  a^^ 
intention  of  the  parties.  The  ff^ 
chartered  Companies,  and  the  ^^ 
Boacds,  have  mostly  fonas.of  Ihcir 
owni  and  mercbaata  are  cooi^y 
In  the  habit  of  varying  their  cbtfte^ 
parties  according  to  the  naturs  of 
their  trade,  and  the  particular  exi- 
gencies of  each  adventure,    i 


320  Maritime  Cantrdcis.  [PARTin. 

«  V 

V.  Hopper^  (a)  whence  it  may  now  be  regarded  as  an  estAfiflhed 
pointy  that  an  action  on  a  charter-party  must  be  brought  in  liie 
name  of  the  parties  to  such  contract.  But  if  the  contract  be  not 
under  seal^  it  may  be  brought  in  the  name  of  all  the  parties  havini; 
the  legal  interest ;  that  is  to  say^  in  the  name  of  the  owners,  al- 
though the  master's  name  only  be  used  in  the  contract  Th\u  in 
Skinner  v.  Stocks^  {b)  the  joint  owners  of  a  vessel^  engaged  in  the 
whale  fishery^  were  allowed  to  sue  a  purchaser  (or  the  price  of 
whale  oily  although  the  contract  of  sale  was  made  by  one  of  the 
part-ownersy  and  the  purchaser  did  not  know  that  other  peraoos 
had  any  interest  in  the  transaction.  *^  For  actions  of  this  kind, 
said  the  court^  may  be  maintained^  either  in  the  name  of  the  par- 
ties with  whom  the  contract  is  actually  made^  or  in  the  name  of 
the  parties  realfy  interested.  If  the  introduction  of  new  names 
make  any  diflerence^  in  fact,  to  the  defendant,  by  affecting  bb 
right  of  set  offy  he  may  perhaps  apply  to  the  court  for  relief.  But 
the  statutes  of  set  off  do  not  prevent  the  action  from  bdng  rxm- 
tained  in  the  name  of  all  the  parties  intere$ted.'* 
Adtotbction  IV.  A.  distinction,  however,  must  be  taken  between  a  deed 
^^H^^m^aul  ^^^^^  is  expressed  to  be  made  between  certain  parties  on  the  one 
a  deed  poU.       side,  and  certain  other  parties  on  the  other  side,  and  a  deed  which 

is  not  so  expressed,  but  begins,  ^^  To  all  to  whom  these  preflents 
shall  come/'  which  is,  in  fact,  the  peculiar  form  of  a  deed-poll 
In  a  deed  inter  partes,  no  grant  or  covenant  can  be  made  with 
any  other  person  than  such  as  may  be  party  to  the  deed ;  but  ia 
a  deed-poll,  a  grant,  or  covenant,  may  be  made  to  any  person, 
though  not  parties  to  the  deed.  In  the  deed  inter  partes^  though 
a  person  not  enumerated  as  one  of  the  parties  should  be  one  of 
the  covenantees,  or  obligees,  and  in  that  character  should  sigO; 
seal,"  and  deliver  the  deed ;  yet  he  is  not  competent  to  gi^e  a  re-^ 
lease,  nor  will  his  release  bar  the  action  of  any  one  who  is  a  paitj- 
Therefore,  in  an  action  brought  by  one  Scudamore  and  Others  r.* 
Vandenstone,  (c)  upon  a  charter-party  by  indenture,  expressed  to 
be  made  between  the  plaintiff  and  others,  owners  of  a  certain  ship) 
whereof  one  Robert  Pitman  was  master,  on  the  one  part,  and  the 
defendant  on  the  other  part,  whereby  the  plaintiff  covenanted  with^ 
the  defendant  and  Ktman,  and  the  defend^t  covenanted  with  the; 
plaintiff  and  Pitman,  binding  himself  to  them  in  a  penal^  ^M 
the  performance  of  the  covenants,  and  concluding,  '*  In  witnesi, 
whereof  the  parties  to  these  presents  have  put  their  seals,  &£• 

(«)  9  New  Rep.  411.  (c)  S  losl.  673.  8  Roll.  Abr. «« 

(»}  4  Bam.  and  Aid.  4S7.  F.  l .  S.  P. 


intmiB  tiBTiDg  execuwa  ue  lodenture,  me  aeiendaQt  pie&ded  iii   \ 
Imr  a  release  by  lum :  but  on  demurrer  the  above  distinction  was     \ 
taken  and  agreed  upon ;  and  it  was  adjudged  that  this  release  of  \ 

Pitman  did  not  bar  the  phtintiff,  because  Pitman  was  no  party  to  ^^ 

the  indentures.    But  if  the  indenture  express  that  the  master  of  ''. 

the  ship  lets  it  to  the  merchant,  with  the  consent  of  ttie  owner,  \ 

and  then  goes  on  to  state  that  the  merchant  has  entered  into  cer- 
tain corenaats,  therein  expressed  with  the  owner ;  in  this  case  the 
owner  may  bring  the  action  on  the  covenants;  though,  unless  such 
owner  have  sealed  the  deed,  he  cannot  be  himself  sued  upon  it  f 
the  distinction  bein^,  that  he  is  a  party  to  the  covenants  of  the 
deed,  though  not  to  the  obligation ;  others  have  bound  themselves 
by  deed!  to  him,  and  may  be  sued  as  bound  by  deed,  but  he. has 
not  80  bound  himself,  nor  can  he  be  so  sued  by  them,  (a) 

V.  A  charter-^arty,  in  its  most  usual  form,  be^ns  by  specify-  nf  the  una] 
ing  the  parties  between  whom  it  is  made,  their  character  as  mas-  ^!!l^y  '^'"^ 
tcr  or  owner  of  the  ship,  and  the  name,  burthen,  or  tonnage, 
(raster  measurement)  of  the  vessel,  and  its  mtuation  at  the  time 
it  is  chartered.  It  then  proceeds  to  let  the  vessel,  or  part  of  it, 
to  the  merchant,  for  the  voyage  or  voyages,  or  for  a  certain  period 
of  time,  and  to  specify  the  freight  either  in  a  gross  sum  for  the 
whole  voyage,-  m  a  particular  sum  for  every  month  or  week  of  the 
ship's  employment,  or  at  so  much  per  ton,  cask,  or  bale  of  goods, 
Tiie  deed  then  stipulates,  on  the  part  of  the  owner  or  master,  that 
the  ship  shall  be  sea'Worthy,' and  in  a  condition  to  carry  the  goods; 
and  shall  be  provided  with  all  necessaries  for  the  intended  voyage, 
both  on  departure  and  in  the  course  of  it :  that  the  vessel  shall  be 
ready  1^  an  appointed  day  to  receive  the  cargo,  and  shall  watt  a 
certun  number  of  days  to  take  it  in  ;  that  after  having  rccnved 
her  lading  she  shall  sail  upon  the  destined  voyage  with  the  first 
fair  wind,  and  shall  deliver  the  goods  (certain  perils  and  accidents 
ejusqited)  at  the  destined  port,  to  the  freighter  or  hia  assigns,  in 
at  good  condition  as  they  were  received  ou  board,  the  freighter  or 
his  assigns  paying  freight.  On  the  part  of  the  freighter  he  contracts 
to  furnish  a  cargo,  and  to  load  and  unload  the  goods  within  a  rea- 
Booable  time.  The  times  stipulated  for  that  puipose,  commonly 
csllfid.lfqr  or  running  days,  are  explicitly  expressed;  aa  wdl  as  the 
^mes  appointed  for  the  payment  of  the-  freight,  and  the  manner 
of  such  payment,  and  the  rate  of  demurrage  per  diem,  in  case  of 
the  vessel's  detention  beyond  her  lay  or  running  days.     The  deed 

(«)  Cooko'  r.  Childs,  2  Lev.  T4.  i  and  Gilb;  v.  Copley,  S  Lev.  138. :  and 
lawn  Mt  Cbiner-p«rties,  1 1. 
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then  generally  eondudes  with  a  penal  clause,  Mnding  the  mster 
or  owner,  and  the  ship's  tackle  and  ftimitiu*e>  and  wmeiameB  fte 
freight,  and  the  merchant  and  his  goods,  in  a  certain  sum,  to  the 
perfionnance  of  the  several  covenants  in  the  chazter-partyi 

VI.  But  although  these  are  the  usual  stipulations  in  a  charteN 
party,  there  is  nothing  to  preclude  the  owner  on  tfte  one  side,  or 
the  merchant  on  the  olii^,  from  adding  other  specii^  eoBditiom, 
which,  as  before  observed,  are  usual  in  ships  taken  up  by  com- 
missioners for  the  public  service,  or  by  the  directors  of  tnding 
companies.    In  all  such  cases  th^  master  or  owner  is  necessarSy 

^^Jbound  by  his  special  stipulations,  (a) 

VII.  The  first  eflbct  of  the  charter-p»ty  is,  that  a»  it  binds  the 
ship  to  the  freighter,  so  it  likewise  binds  tlie  cai^  to- the  diip, 
and  gives  the  owners  a  lien  on  it  for  their  hire  in  the  first  instance. 
This  lien  of  the  ship-owner  on  the  cargoj  of  whidi  we  shall  hare 
occasion  to  speak  more  at  large  in  the  Chapter  upon  Poe^tyis 
founded  on  the  same  principle  as  the  lien  in  the  ordinary  case  of 
carriers  ^  and  would  subsist  by  construction  of  kuw,  although  not 
expressed  in  terms,  as  is  sometimes  the  case  m  the  charter-party. , 

Legal  effect  But  the  courts  entertain  great  jealousy  of  the  extent  to  wMch  the 
of  Ura^^a^  power  of  holding  in  Ken  may  be  pushed ;  and  upon  this  principle 
charter-party*    will  not  allow  it  to  be  exercised  in  any  case,  where  the  amount  of 

the  claim  is  not  either  fixed  in  itself,  or  may  not  be  unquestion^ 
abfy  ascertained  by  computation.    Thus  a  lien  cannot  be  sustained 
for  any  breach  of  covenant,  of  which  the  damages  are  unsettled, 
and  which,  therefore,  can  only  be  duly  rated  eitiier  by  a  jury  or 
by  an  arbitratQr.    And  in  Phillips  v.  Rodie,  (b)   tiie  Court  of 
King>  Bench  would  not  admit  a  lien  for  demurrage,  the  charter- 
party  not  containing  a  clause  to  that  effect. 
The  indorsee^  "^   VIII.  The  law  of  England,  indeed,  in  all  cases  regards  the  Ken 
^uT^kdin '   ^  *°  equitable  rig^t  in  the  circumstances  in  which  it  aHows  it  to 
it  bound  by  ita  be  exerdsed :  but  as  it  is  necessarily  in  itself  a  power  of  vindicating 
^^  „j^y   *  his  own  cause  in  the  party  exercising  it,  the  courts  strictly  confine 
retain  the         it  to  cases  of  a  fixed  and  ascertained  amount  of  damage.    The  case 
^Am,  or  sue    in  which  lien  is  diiefly  exercised  is,  to  enforce  the  payment  of 
if^J^I^p?*  freight,  where  the  merchant,  who  originaBy  fireighted  the  vessel 
the  consign-      or  the  Consignee,  has  become  insolvent,  and  the  assignees  dispute 
^^^^  the  amount  or  conditions ;  or  where  the  oai^  has  been  transfared 

by  the  eflect  of  law,  or  some  subsequent  contract,  and  the  obSp^ 
tion  of  paying  llie  freight  haa  been  transferred  with  it.  Bh^  efea 
in  these  cases  the  amount  for  which  the  ship-owner  may  hold  in 

(a)  See  BcatsoB  v.  Shank,  8  East.         (b)  1  Abbot,'  191.   and  ffirlej  r. 
S53.  Gladstone,  3  M.  and  S.  t05. 
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The  effect  of  i 
charter -ptrty 
commences 
from  its  deli- 
rery,  and  not 
IroDi  its  date. 


Of  the  com- 
mencement 
of  the  ope- 
ration of  the 
charter-party. 


X.  A  charter-party  being  a  deed,  the  effect  of  it  commences 
from  the  delivery,  and  not  from  the  date;  and,  therefore,  in  Oghey 
t;.  Hicks,  (a)  where  the  deed  was  dated  the  9th  of  the  month,  but 
was  not  delivered  till  the  28th ;  it  was  decided  that  an  accide&tsl 
occurrence  between  the  9th  and  the  28th  did  not  affect  the  obli- 
gations of  the  parties ;  though,  if  the  same  had  hajqiened  on  or 
alter  the  28th,  it  would  have  been  within  the  matter  of  their  sti- 
pulatiott.    The  time^  indeed^  at  which  the  effect  of  all  deeds  com- 


dMmmiJUalu$»  Aodl,  In  an  action  of 
covenant  at  common  law,  a  breach 
roust  be  assigned,  and  the  extent  of 
the  injury  will  be  the  measure  of 
damages  which  the  plaiDtiflT  will  re- 
cover. Bnt  if  it  be  worded  to  pay  5/. 
an  acre  for  every  acre  ploughed  op, 
there  is  no  alternative  i  no  room  for 
any  relief  against  it$  no  compensa- 
tion ;  it  is  the  substance  of  the  agree- 
ment. 

Sixthly,  When  the  precise  sum, 
therefore,  is  not  of  the  essence  of 
the  agreement,  the  quantum  of  da- 
mages may  be  assened  by  a  Jury :  bnt 
where  the  precise  sum  has  been  fixed 
and  agreed  upon  by  the  parties,  that 
very  sum  is  the  ascertained  and  liqui- 
dated damage)  the  Jury  are  confined 
to  it,  and  the  plaintiff  cannot  recover 
beyond  it  For  example,  where  a 
stipulated  sum  has  been  claimed  for 
breach  of  a  marriage  contract ;  in 
which  case  it  might  not  be  possible  to 
ascertain  precisely  what  damages  the 
person,  in  respect  to  whom  the  con- 
tract is  broken,  has  sustained;  and, 
therefore,'  the  contracting  parties 
agree  to  pay  a  stipulated  sum;  in 
such  case,  the  sum  stipulated  is,  by 
the  convention  of  the  parties,  the 
reai  debt,  and  becomes  due,  in  m- 
legw,  on  a  breach  of  the  contract 

Seventhly,  But  in  all  artidesguarded 
by  penaUiety  there  are  two  remedies 
to  be  pursued  at  the  option  of  the 
party  injured;  he  may,  as  often  as 
the  articles  are  broken,  have,  tolicM 
fiMlfof,  an  equitable  relief  upon  the 
footing  of  the  articles  themselves  for 
a  partial  breach  of  contract,  or  he 


may  take  the  penalty.  That  is  to 
say,  where  there  is  a  penalty,  and  dis- 
tinct covenants  in  the  same  deed,  tlie 
party  has  his  election,  either  to  bring 
debt  for  the  penalty,  or  an  action  la 
covenant  for  damages ;  in  the  former 
case  the  contract  is  rescinded,  and 
the  penalty  becomes  the  debt  in  law^ 
subject,  of  course,  to  such  relief  to 
equity,  as  the  circumstances  of  the 
case  may  require,  and  to  the  restrict- 
ive provisions  of  the  8  and  9  Wil- 
liam 3.  in  a  conrt  of  law.  And  if  the 
penalty  be  paid,  according  to  the 
stipulation  of  the  articles,  or  be  re- 
covered as  the  debt  in  law,  the  ptrty 
cannot  resort  back  to  his  covenant,  or 
action  for  the  breach  of  the  cootrict. 
But  he  may  elect,  in  the  first  instance, 
to  bring  his  action  on  the  contract, 
(disregarding  the  penalty  altogether 
as  the  fund  for  his  indemnity;)  tad 
according  to  the  nature,  the  extent, 
and  repetition  of  the  breaekeii  may 
recover  even  beyond  the  ambnot  of 
the  penalty  in  dam^^ges.  Ponionby 
V.  Adams,  6  Br.  Par).  Cas.  418.  Rol^ 
V.  Peterson,  6  B.  U.  P.  Cas.  470.  H<h 
man  v.  Walter,  1  Br.  Cas.  Cban.  418* 
Hardy  v.  Martin,  ibUl.  419.  Lower. 
Peers,  4  Burr.  «2«9.  Cotterel  v.  Hook, 
Dougl.  101.  Bird  v.  Randall,  I  Black. 
S87,  and  378.  Winter  r.  Trimmer, 
ibid.  S95.  Fletcher  v.  Dyche,  9  T.  R- 
S2.  Astley  v.  Weldoa,  S  B.  and  F. 
S46.  Smith  v.  Dickenson,  S  B.andP. 
eso.  Harrison  v.  Wright,  19  Bast  549. 
Wilbeam  v.  Asbton,  I  Campb.  7& 
Barton  v.  Glover,  Holt's  N.  P.  4S. 
'    (a)  Cro.  James  S6S. 


mences,  la,  wnen  tney  are  coDcluded;  and  a  deed  can  only  be  aud  Of  Ae  con- 
to  be  concluded  when  it  ib  delivered.  The  delivery,  therefore,  S*"i^^'. 
may  he  averred  to  be  after  the  date ;  (o)  and  if  it  be  imposBible  to  "^^ <>'•'» 
give  the  charter-party  effect  by  regarding  the  day  it  bears  dste.  as  *  "P*"*'- 
the  day  of  its  execution,  the  party  may  aver  that  the  instrument 
was  made  mid  concluded  at  a  subsequent  day.  Thus,  in  Hall  v. 
Cvcenove,  (A)  where  the  charter-party  was  dated  the  6th  (rf  Fe- 
bruary, but  was  not  executed  till  the  15th  of  March,  and  which 
contained  a  covenant,  on  the  part  of  the  owner,  that  the  ship 
should  SEul  by  the  12th  of  February ;  and  a  corresponding  agree- 
ment upon  the  part  of  the  freighter  that,  in  consideration  of  the 
matters  above-mentioned,  be  would  pay  a  certain  fireight ;  it  was 
decided  by  the  Court  of  King's  Bench,  that  upon  an  averment  of 
the  voyage  being  performed,  the  owner  might  recover,  Tlie  Court, 
indeed,  professed  to  give  their  judgment  upon  three  reasons : — 
the  first,  that  the  covenant  for  the  ehip's  sailing  on  or  before  the 
13th  of  February  was  no  condition  precedent,  but  only  aa  inde- 
pendent' covenant,  for  breach  of  which  the  party  had  his  remedy 
in  damages ;  the  second,  that  it  was  not  of  the  substance  of  the 
contract,  which  was  fbr  performing  the  voyage  for  which  the  ship 
was  chartered,  and  earning  the  freight;  and,  thirdly,  that  the 
voy:ige  was  rendered  impossible  to  be  performed]  by  the  parties 
theioselves  not  having  executed  the  deed  till  after  the  time  ap- 
pointed for  d(Hug  the  act,  and  thereby  dispenBing  with  the  per- 
formance of  it.  But, the  legal  reason  of  the  decision  appears  to 
have  been  principally  the  one  above-mentianed ;  that  the  deed  vrai . 
not  to  be  deemed  concluded  until  the  day  of  its  delivery. 

XL    The    moat  important  cases  with   reference  to  charter-  DemqmgB, 
parties  have  arisen  iinder  the  head  of  demurrage,  the  proper  inter-  "^"^ '*'' > 
prctation  of  which  is  the  compensation  due  to  the  ship-owners  due. 
from  the  fr^hter,  by  reason  of  any  delay  or  detention.-of  the  ship 
beyund  the  time  expressed  or  implied  in  the  contract.  iDemurrage, 
indeed j  is  nothing  more  than  a  kind  of  extended  freight.     But  in 
ordtr  to  meet  the  ordinary  circumstances  of  some  unforeseen  delay 
in  Itoding  or  unloading,  it  is  usually  specified  in  charter-parties, 
thatacert^n  number  c^  days,  called  running  days,  shaU  he  allowed 
for  receiving,  or  diachai^ng, the  cargo;  and  that  the  freighter  may 
detain  the  vessel  for  a  further  ttpcuilied  time,  upon  the  payment  of 
t*o  much  per  diem  for  such  over  time.     In  many  charter-parties 
the  eontmct  is,  that  the  vessel  shall  be  loaded  and  discharged  in 
the  usual  time,  or  within  a  reasonable  time  after  her  arrival  in 
port    In  otJiers,  this  condition  is  altogether  omitted.     In  all  these  * 

cziet  the  courts  of  law  will  give  a  liberal  construction  to  the  chor- 
</i  Sane  v.  Bdl,  3  Uv.  34tl.  <»)  4  UA.  4TT. 


I 


SSt6  Maritime  Contraets.  [parthi. 

T)^iun9ti8.      ter*partjr ;  and  will  endeayour^  «a  much  as  is  posBible^  to  nader- 

stand  the  actual  intentions  of  the  contracting  parties,  and  to  gm 
a  corresponding  effect  to  their  deed.   ^ 

XII.  Where  the  charter-party  expressly  stipulates  that  so  many 
days  shall  be  allowed  for  the  dischai^of  the  cargo^  and  so  many 
farther  days^  at  so  much  per  diem,  for  any  overtime^  the  courti 
will  interpret,  that  such  a  limitation  is  an  express  stipulatkm  as 
the  part  of  the  owner  that  his  vessel  shall  in  no  event  be  detained 
longer ;  and  that,  if  longer  detained,  it  shall  be  the  delay  of  Uie 
freighter,  and  for  which,  as  such,  he  shall  make  due  compensation 
to  the  owner.  Under  these  circumstances  the  freighter  will  be 
liable  for  demurrage,  even  where  the  delay  is  not  incuned  by  any 
fault,  but  is  inevitable,  this  being  one  of  the  cases  n^ere  legal 
liability  is  not  necessarily  combined  with  fault  or  intention.  Ran- 
dall V.  Lynch  (a)  is  a  leading  case  under  this  principle;  having 
been  first  decided  at  Nisi  Prius,  and  afterwards  confirmed  by  the 
Court  of  King's  Beneh.  But  the  principle  of  this  decision  being 
remote  from  popular  reasoning,  it  deserves  an  attentive  considera- 
In  a  eliarter-  tion.  It  was  an  action  on  a  charter-party  for  a  voyage  to  Lanoe- 
f^I:^^'  rctto,  and  back  to  London,  in  which  it  was  covenanted  that  the 

ing  an  express  '  ' 

number  of  days  vessel,  after  taking  in  her  lading,  should  proceed  direct  to  the  port 
the  Ae^ter^'  of  London,  and  upon  arrival  at  the  London  docks,  and  after  re- 
U  liable  for  gular  report  at  the  custom-house,  should  discharge  the  said  cstfh 
though  not  and  there  end  and  complete  the  voyage ;  that  forty  days  shoaU 
^ough  the^  ^  allowed  for  unloading,  loading,  and  again ^ unloading  die  carge> 
deia^r  be  and  that  the  freighter  might  further  detain  the  vessel,  at  hit 

option,  for  ten  working  days,  upon  paying  five  pounds  per  day 
demurrage.  The  breach  alleged  was,  that  the  freighter  had  de* 
tained  the  vessel  in  the  London  docks  for  thirty-five  days  beyooi 
the  ten  days  last  mentioned.  The  defence  was  in  a  narrativai 
the  circumstances  of  the  case.  It  appeared  that  the  ship 
from  Lanceretto,  in  the  London  docks,  on  the  10th  of  Ai 
the  year  the  action  was  brought,  and  was  reported  m 
the  custom-house.  The  forty  days  stipulated  in  the 
for  unloading  the  outward  cargo,  and  loading  and  unloading 
Demurrage  in  homeward  cargo,  expired  on  the  22d  of  August ;  but,  on 
^ha^ed^'     ^^  ^^  crowded  state  of  the  docks,  her  discharge  could  not  then  be- 

begun ;  and  it  was  not  finally  completed  till  the  6th  of  October^ 

being  about  thirty-one  days  after  the  expiration  of  the  ten  dayl 

during  which  time  she  might  be  kept  on  demurrage  of  5/.  ^  dqf* 

RandaU  v.        Under  these  circumstances  it  was  contended  by  the  counsel  fcr 

Lynch.  the  ddendant,  that  this  delay  was  not  in  any  degree  to  be  impote^ 

to  him,  but  to  circumstances  over  which  he  had  no  control;  and, 

(a)  S  Campb.  350.  and  IS  Bast.  179. 


-dietfcfere^  that  he  could  not  be  liable  where  there  was  neiUter  wj}-  TTiMnngi 
Ailoesa  nor  negligence.  But  Lord  EUenborough  held,  that  tiie 
-dcteottofl  of  the  ship,  ariiHng  hom  the  inaiality  of  the  London 
idodc  con^Htoy  to  discharge  her,  was,  in  point  of  law,  imputable  to 
the  freighter;  that  the  person' who  hires  a  veasel  must  be  con- 
sidled  as  detwiiag  her,  if  at  the  end  of  the  stipulated  time  he 
.does  not  restore  her  to  the  owner.  He  i«  responsible  for  all  the 
-various  viclBBitudes  which  may  prevent  him  from  doing  so.  While 
tits  goods  remained  on  board  the  vessel  in  the  London  docks,  it 
•WW  impoHsible-fbr,  the  plaintiff  to  make  any  use  of  her;  and  to 
all  intents  and  purposes  she  was  there  detained  by  the  defendant. 
"When  Hbe  was  brought  into  the  docks  aU  had  been  done  wMcb 
depended  upon  the  plaintiff,  and  the  dock  company  were  the  de- 
fiendant's  agents  for  her  delivery.  The  defendant  was  as  much 
reapOBfiible  for  a  delay  arising  from  the  want  of  a  birth,  as  if  it 
bad  arisen  from  tempestuous  weather  or  any  other  cause. 

XIII.  Randall  v.  I^ch  was  a  deciuon  under  a  charter-party :  Doaamgeio' 
but  the  satne  princi{de  was  laid  down  in  the  ci^se  of  Leer  v.  genend  (Up. 
Yates,  {a)  In  that  case  a  general  ship  took  brandies  on  board^ 
imder  b'lHfi  of  lading  which  allowed  twenty  lay  days  for  the  deli- 
very of  the  goods  iu  Loiitloii,  ami  stii>iil^ted  for  4/.  per  day  de- 
murrage afterwards.  Certain  of  the  consignees  choosing  to  have  !*""■  Vsics. 
their  goods  bonded,  the  vessel  could  not  make  her  delivery  at  the 
London  docks  until  forty-six  days  after  the  twenty  days;  and 
some  of  the  goods,  which  were  undermost,  could  not,  though  de- 
manded, be  taken  out,  till  the  upper  tiers  were  cleared.  The 
Court  of  Common  Pleas,  notwithstanding,  decided,  that  each  of 
those  consigneca  was  liable,  on  a  genend  count  for  demurragt;,  to 
fsy  the  41.  per  day  for  the  forty-sbc  days. — Mansfield,  C.  J.,  in 
5  the  judgment  of  the  court,  says,  "  I  was  struck  with 
t  argument  that  it  was  not  the  fault  of  the  defendant,  but  the 
%  of  the  plaintiff  himself,  that  these  goods  could  not  be  got 
9  other  goods,  which  lay  above  them,  were  delivered.  But 
Dt,  in  truth,  the  fault  either  of  the  plaintiff  or  defendant, 
le  goods  could  not  be  taken  out.  There  can  only  be  so 
50odB  on  the  top  of  the  vessel,  aa  the  proper  stowage  of 
lods  will  allow;  therefore,  nil  the  others  must  be  at  the 
I ;  and,  as  this  is  a  geueral  ship,  and  the  goods  do  not  all 
lelong  to  the  same  consignee,  the  goods  of  some  of  the  con- 
gees must  be  undermost.  If  this  argument  would  avail,  thcre- 
re,  that  the  captain  is  not  entitled  to  demurrage  for  the  goods 
which  were  not  uppermost,  it  would  restrain  the  contract  for  de- 
murrage to  the  few  pei-^ons  whose  goods  were  at  top :  but  that 
(a)  3  Tuunt.  387, 
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DoBvmg*.       construction  would  be  contrary  to  the  positive  contract ;  for  k  k 

impoBsible  to  get  out  of  the  words  of  this  bill  of  lading,  whidiy 

though  it  be  a  singular  species  of  contract,  to  bind  a  consignee  by 

an  instrument,  signed  not  by  himself,  but  by  the  captain;  yet, as- 

the  consignors  delivered  the  goods  on  board  under  that  bill,  ini 

the  defendants  accepted  that  bill  of  lading,  it  is  binding  upon 

them ;  and,  therefore,  this  action  may  be  sustained  on  the  gene* 

ral  count  for  demurrage." 

Whoeverac-         XIV.  And  in  a  subsequent  case,  Gibbs^  C.  J.,  determined,  thai 

a  consignee'  or  any  person  taking  goods  under  a  bill  of  lading  made  himadf 

bm^onadin/    ^^^le  to  all  its  terms ;  and  was  therefore  bound  to  pay  demumge, 

is  liable  to  pay  if  that  Were  expressIy  stipulated.    The  principle,  indeed,  is  one 

be  due!^*^  ^  ^    of  the  most  manifest  equity,   that  if  the  consignee  accept  the 

fruits  of  the  contract,  with  a  full  knowledge  of  the  terms,  he  18 

bound  by  it,  and  cannot  send  the  captain  back  to  the  conrignor 

GandoiphK        f^^  demurrage,  {a)     Therefore,    in  Harman  v.  Gandolphi  and 

Others,  (b)  idiere  a  general  ship  took  some  silk'  on  board  to  carry 
from  Rotterdam  to  London,  on  defendants'  account;  and  upon 
the  margin  of  the  bill  of  lading,  (which  he  accepted)  was  wtttten, 
^'  the  consignee  to  clear  the  goods  in  fourteen  running  days  after 
her  arrival  in  port,  or  to  pay  41,  per  diem  for  demurrage ;"  the  de- 
fendant applied  for,  and  was  ready  to  receive  his  goods  within  the 
running  days :  but,  being  undermost  in  the  vessel,  the  delivery' 
thereof  could  not  be  made  till  some  days  afterwards. — Gibbs,  C.  J., 
held,  upon  the  authority  of  the  preceding  cases,  th^t  llie'  plaintiff 
was  entitied  to  recover  demurrage,  though  he  did  not  deliver  the 
goods  demanded  within  the  time  allowed.  ^^  The  consignee,"  he 
said,  '<  by  taking  to  the  goods,  contracts  with  the  owners  of  the 
vessel  to  perform  the  terms  upon  which  they  have  undertakoi  to 
convey  and  deliver  them.  Those  terms  are  expressed  in  the  bill  of 
lading ;  and  the  defendants,  by  claiming  and  receiving  the  eilks, 
under  the  bill  of  lading,  have  acceded  to  those  terms*  Each  cGn* 
signee  undertakes  to  clear  away  his  goods  within  a  certain  tfaaie; 
and  although,  by  the  defEuilt  of  others,  he  is  prevented  from  ao 
doing,  he  is  liable  to  pay  demurrage  by  the  terms  of  the  contract, 
unless  the  delay  be  occasioned  by  the  default  of  the  captain  or  his 


crew." 


Several  cases  depended  upon  this  decision,  and  a  bill  of  eiccep- 
lions  was  tendered  upon  the  ruling  of  the  Chief  Justice :  but  it 
was  afterwards  abandoned. 

'  XV.  The  decision  in  Leer  v,  Yates,  and  the  cases  which  have 
followed  upon  it,  seems  to  stand  upon  legal,  and,  ptapexfy  under* 
stood,  upon  equitable  principles.   The  hardship  is  incidental;  and< 

(«)  Jeaioo  0.  Solly,  4  Tauat  59.  (»)  Hoirs  N.  P.  35. 
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dtpable  of  defivery  at  the  time.    This,  at  leaat,  i»  a  poQcvneixty 
if  not  a  condition  precedent. 

The  answer  to  this  argument,  which  is  undoubtedly  very  wft- 
cioua^  and  had  for  a  long  time  coMiderable  effect  upon  the  com- 
meraal  world,  appears  to  be  in  substance  5  first,  that  betweeu  tfar 
owner  of  the  Teasel  and  the  consignee  of  the  goods  there  ib  do 
necessity  for  ui  express  contract.  Though  there  be  no  oiigbal 
privity  of  contract  between  the  parties,  yet  the  taking  of  the  goodi 
firom  the  ahip,  under  the  bill  of  lading,  is  evidence  of  an  agreement, 
m  ipBO  tempore  J  to  pay  the  freight,  &c.  according  to  the  terms  of 
the  bill  <rf  lading.  That  the  bill  of  lading,  indeed,  is  not  ngDod 
by  the  oonsignee,  but  is  delivered  to  the  shipper  abroad,  and  b; 
him  presumed  to  be  transmitted  in  due  mercuitile  course  to  the 
consignee  at  hcmie.  By  taking  to  the  goods,  such  consignee  ac- 
cedes to  the  terms  of  the  bills  of  lading  under  which  he  tikes 
tbem,  and  concludes  the  contract  by  executing  it.  Dobbin  v, 
Tharnton,  6  Esp.  16.  Cock  r.  Taylor,  13  £aat.  399.  mid  Wiboo 
V,  Kymer,  1  M.  and  S.  157.  Secondly,  in  ordinary  cases  where 
demurrage  ia  claimed,  the  question  is  two-fold.  Did  the  dday 
axise  £rom  the  default  of  the  fireighter,  or  consignee  ?  Was  it  the 
act,  qr  deUcium,  of  the  owner  himself,  his  captain,  or  his  aew } 
But  there  is  a  middle  case,  that  in  which  neither  is  in  defiralt^ 
and  in  winch  the  fuesticm  is,  wUeh  party  is  bound  by  the  mo- 
dtnU  ofehmwej  or  of  amy  catue  not  within  Mm  own  eontrtd*  h 
this  case  (which  is  the  one  under  examination)  as  the  loss  malt 
be  auatained  by  one  party,  the  enquiry  ia^  who  is  to  bear  it?  Aod 
here  we  must  have  recourse  to  general  principles.  A  person^ 
hires  any  diattel^  whether  it  be  a  horse,  a  carriage,  or  a  ship,  may 
be  ilaid  to  detain  it^  if  at  the  end  of  the  stipulated  time  he  does 
not  return  it  to  the  owner.  He  is  responsible  for  all  incideiltd 
drcumstances  wldih  may  prevent  him  from  so  dcHng.  hthe 
present  case  it  is  totally  an  indifferent  circumstimce  that  the  ship 
is  a  general  ship ;  all  and  every  one,  each  singly  for  himsdf;  » 
bound  to  dear  within  the  stipulated  time.  If  any  cme  don^ 
clear  his  goods,  no  matter  from  what  cause  (the  ship  beiog  there 
with  them,)  he  detains  the  vessel,  and  renders  it  impracticable  for 
the  owner  to  make  use  of  her  for  other  purposes.  Any  one, 
therefore,  in  this  default,  is  liable  for  the  detention  of  the  TesaeL 
Thus  in  Randall  v.  Lynch,  2  Campb.  352.  it  was  determined  bjr 
Lord  EUenborottgh,  tiutt  if,  by  reason  of  the  crouded  state  of  the 
London  docks,  a  ship  is  detained  there  before  she  can  be  mi- 
loaded  a  longer  time  than  ia  allowed  for  that  purpose  by  the 
diarter-party,  the  freij^ter  is  liable  for  this  detention  to  the  owner 
of  the  ship. 
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Demamg*.       employed  in  unloading  her  at  Heligoland;  and  contendedytkatu 

she  was  necessarily  detained  during  all  that  time^  the  defendant 
was  answerable^  although  the  detention  arose  firom  circumstiQces 
oyer  which  he  had  no  control.    Gibbs^  C.  J.,  concurred  in  dug 
reasonings  and  held  that  the  frost  was  no  defence.    There  was 
an  absolute  undertakings  by  the  freighter  of  this  ship^  to  load  and 
discharge  her  in  thirty  days ;  and  whether  it  was  possible  or  im- 
possible for  him  to  do  so  from  the  state  of  the  weather  was  to- 
tally immaterial.    He  had  made  a  contract  against  all  events,  and 
The  master  is    he  must  abide  by  it.    But  the  defendant  was  of  course  not  liable 
S^s  clSl!!  for  the  detention  of  the  ship  at  London  after  the  25th  of  Fcbniaiy, 
ancet .  when  her  loading  was  completed,  it  having  been  the  duty  of,  tk 

plaintiff  to  obtain  her  clearances ;  and  as  this  had  become  impos. 
sible,  from  the  custom-house  having  been  burnt  down,  the  deten- 
tion in  the  interval  was  considered  as-  belonging  to  the  plaintiff 
and  not  to  the  defendant.    In  Thompson  v.  Wagner,  (a)  Lord 
Kenyon.  had  before  ruled  that  frost,  completely  blocking  up  the 
vessel,  was  no  exemption  from  the  claim  for  demurrage;  and 
gave  leave  to  move  the  court  upon  the  point :  but  no  motion  was 
afterwards  made,  the  principle  being  considered  as  establidhed. 
Demurrage  due  «   XVII.  In  Blight  V.  Page,  {b)  a  case  referred  to  by  Gibbs,  C.  J., 
icntion^ra*"  u^  Barrett  v.  Dtttton,  this  principle  was  carried  still  further;  it 
caivo,  under  a  being  decided  in  that  case,  that  if  a  merchant  hire  a  ship  to  go  to 
aforeign^go-^   a  foreign  port,  and  covenant  to  furnish  a  lading  there,  a  prohiU- 
vemment  to  ^    j^Jqu  jjy  fj^^  government  of  that  country  to  export  the  btended 
tended  article,   articles  neither  dissolved  the  contract,  nor  excused  a  non-perfonu- 

ance  of  it. 
The  master  is        XVIII.  In  the  same  manlier,  in  Harman  t;.  Clarke,  (c).  where  it 
jrive^^ce'to    ^^'^  Stipulated  that  the  goods  should  be  taken  out  fourteen  days 
ttie  consignee    after  arrival,  or  to  pay  eighty  shillings  a  day  demurrage,  the  jde- 
ri?al.^'  ^P  "*^  fendant  was  held  to  be  liable  to  the  demurrage,  though  he  pleaded 

that  he  had  only  fiEuled  in  discharging  the  goods  in  due  time  firom 
ignorance  of  the  ship's  arrival,  no  notice  having  been  given.  But 
the  court  held  that  no  notice  was  necessary,  the  bill  of  lading  it- 
self (the  ship  being  a  general  ship)  containing  an  indorsement  that 
the  goods  should  be  discharged  within  the  time  spedfied. 

XIX.  In  Hill  and  Others  v.  Idle  and  Others,  (d)  it  was  like- 
wise held,  that  the  hirer  was  answerable  for  a  delay  arising  from 

(a)   Sittings  ai^r    Trinity    Term,  .  he  entered  the  port  whence  he  «» to 

1801.    MS.  fetch  his  cargo,  though  demurrage 

(»)  S  B.  and  P.  S95.    In  this  case  it  was  allowed  by  the  contract 

was  observed  by  the  court,  that  de-  (c)  4  Camp^  159. 

iqurrage  would  not  be  doe  if  the  cap-  (d)  4  Campb*  397. 
tain  knew  of  the  prohibition  before 


any  intemal  regulation  or  custom-house  reatndnt  in  the  port  of  DenoiTigt. 
lading  or  delivery.    The  circumstances  of  this  case  were  peculiar. 
It  was  tta  action  by  the  ship-owner  agtunat  the  consignees,  for  not 
unlading  a  Tessel  from  Oporto  to  London,  within  reasonable  time. 
The  goods  consisted  of  sixty  hogsheads,  and  eighteen  cases  of  peniumgedue 
french  wines.    The  ship  arrived  in  the  port  of  London  on  the  3d  (^tentioDbr 
^y  of  July,  when  it  was  found  that  the  wines,  from  having  been  f^'^  regnla- 
muhipped  at  Oporto,  couM  not  be  landed  without  an  order  from  ton-boute  re- 
tbe  IVeasury.   A  petition  for  this  purpose  was  instantly  presented,  *'™'"*' 
and  the  defendants  used  the  greatest  eicertions  to  have  it  expe- 
dited :  but  the  order  could  not  be  obtained  till  the  4th  of  August^ 
when  the  vrines  were  actually  landed.     All  the  other  goods  had 
been  discharged  on  the  tHh  of  July.     It  was  contended  for  the 
defendante,  that  they  were  not  answerable  for  the  delay  which  had 
thufi  arisen.     Until  penmsaion  was  ^ven  by  the  Lords  of  the 
Treasury,  the  plaintiffs  ivfre  as  ijiciipiible  of  delivering  thu  goods 
as  the  defendants  of  receiving  them.     But  Lord  Ellenborough 
said,  that  if  a  freighter  ship  goods  which  require  a  special  order 
for  their  landing,  lie  must  relieve  the  ship-owner  from  the  diffi- 
culty he  occasions;  and  after  a  reasonable  time  for  the  discharge 
of  goods  requiring  such  order,  the  delay  is  the  freighter's  till  the 
order  is  obtained. 

XX.  Upon  the  Fame  principles,  it  is  no  defence  to  an  actitin  for  Demiirr»fe 
demurrage,  that  the  delay  in  unloading  the  ship  arose  from  the  act  ociasioned  by 
of  custom-house  officers,  in  unlawfully  seizing  a  part  of  the  cargo.  '*'^  "?'''"^'„. 
In  Bessey  v.  Evans  (o)  the  ship  was  let  by  the  plaintiff  to  the  de-  house  officers 
fendant  for  a  voyage  from  Heligoland  to  London,  under  an  agree-  »'="'"SS"™'- 
mcnt  that  the  defendant  should  be  allowed  thirty  days  for  loaduig 
and  unloaduig  the  cargo,  and  should  pay  three  guijieas  a  day  de- 
murrage for  every  diiy  beyond  that  time.     The  whole  of  the  cargo 
was  unla<len  in  the  port  of  Ijoiidon,  within  the  running  days,  ex- 
cept four  barrels  of  pitch,  which  the  officers  of  the  customs  would 
not  permit  to  be  landed  till  seventeen  days  after.     There  was  no- 
thing illegal  in  the  importation  of  the  pitch,  and  the  interference 
of  the  custom-liouse  officers  was  ultogetiier  unauthorized.     Under  , 

these  circumstances,  it  was  contended  for  the  defendant,  that  he 
could  Dot  be  liable  for  the  wrongful  act  of  tlic  custom-house  officers 
in  detaining  the  ship.  But  Lord  Ellenborough  said,  that  tlie  de- 
fendant was  manifestly  liable  for  demurrage ;  the  illegal  detention 
of  the  ship  by  the  custom-house  officers  being  a  casualty  of  the 
voyage,  and  the  casualty  of  the  voyage  necessarily  belonging  to 

(a)  4Ciun|ib.  131. 


parties. 
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Deraiittage.      the  hirer.    He  had  his  remedy  against  the  custom-house  officen : 

but  the  ship-owner  must  seek  his  satisfaction  from  him. 

XXI.  As  respects  demtorrage,  the  freighter^  by  Tirtae  of  a  bill 
of  lading,  is  liable  upon  die  same  principles  with  the  merchant 
under  the  charter-party;  there  being  no  efFectual  difference  be- 

Fre&gbten,  ua-  tween  a  charter -paity  and  a  bill  of  lading,  except  that  a  charter- 
ing, m  subject  party  is  mostly  a  deed  hiring  the  whole  ship,  whereas  a  bill  of  lad* 
toUesamede-  i^g  is  an  acknowledgment  by  the  ship  owner  or  master  of  the  lad- 
frvighters  nn-  ing  of  particular  parcels  on  board.  We  shall  treat  more  ftdly  of  b3k 
der  charter-      ^  lading  in  the  sequel ;  but  they  ate  always  giyen  to  the  fireighlcr 

wider  charter-parties,  in  the  same  manner  a^  when- goods  are  con- 
reyed  by  a  general  ship.  It  is  sufiBcient,  therefore,  to  obserre^ 
as  respects  the  present  point,  that  with  regard  to  any  demumge, 
the  freighter  imder  both  is  subject  to  the  same  liabilitiea.  And> 
flierefore,  in  Harman  v.  Mant,  (a)  where  the  bill  of  lading  was  is- 
dorsed  with  a  notice  to  the  consignees  that  the  goods  were  to  be 
taken  out  within  fourteen  days  after  her  arrival,  but  the  consigaeea 
pleaded  in  defence,  that  they  had  no  other  notice  of  tUs  Ihnltation 
but  the  indorsement  on  the  bill  of  lading,  it  was  decided  by  tke 
court,  that  such  notice  was  sufficient,  and  that  it  was  unnecessary 
for  the  eaptain  or  ship-broker  to  send  any  partictdar  notice  of  the 
arrival  of  the  vessel. 

XXII.  The  courts  of  law,  indeed,  in  all  cases,  have  a  due  con- 
sideration of  the  value  of  the  ship,  and  of  the  loss  and  expense 
to  the  owners  by  her  detention ;  and,  under  this  principle,  they 
favour  demurrage  as  an  equitable  daim.  Ship-owners  are  the 
public  carriers  by  sea ;  and  having  upon  their  part  all  the  oneroas 
liabilities,  the  law  gives  them,  as  respects  the  mercha&t-frei^ter, 
aU  the  equitable  rights.  The  analogy  between  the  ship-owner  and 
the  ciffrier  is  indeed  so  close,  that  many  of  the  most  impotlant 
cases  daily  arising  between  freighters  and  owners  woidd  leceive  i 
fietmiliar  illustration,  and  wotdd  be  brought  nearer  to  popular  appre-^ 
hension,  by  being  compared  with  parallel  circumstances  in  easel 
between  carriers  and  their  employers,  or  between  the  hirers  and 
letters  of  vehicles  and  modes  of  conveyance.  The  prindple  ctH^ 
bility  exactly  corresponds  in  both  relations.  TIiub  we  have  seea 
that  the  hirer  of  a  vessel  is  always  regarded  as  the  person  wbe 
detains  it.  Thus  the  casualty  of  the  voyage,  as  to  delay,  is,  in  most 
cases,  the  casualty  of  the  merchant  freighter  under  charter-parties. 
Thus  he  who  hires  for  a  time  limited,  or  expressed,  is  liable,  without 
any  fault  or  negligence,  for  any  delay  beyond  the  time  speciM* 

(a)  4  Campb.  161.     See  Leer  v.  Yates,  S  Taunt  387.   and  Hannao  i^- 
Gandolphiy  unte, 

1 


Sf  ve  were  to  proceed  in  a  comparison  of  tlie  ralea  and  piinciples  Denmmcc. 
undo*  each  of  these  relatione,  through  the  whole  ciqiaeity  of  CRch, 
tiM  uune  corrapOBdence  would  appear,  ao  matdt  so,  indeed,  ae  ta 
render  the  lav  of  bailment  aad  the  law  of  chartcr-partiea  verf 
■mdjrthe  same. 

XXIIL  The  greater  portion  of  charter-parties  contwa,  m  above  What  will  be 
said,  an  allowance  of  ao  many  specified  days  fm  loading  and  un-  d^^Vti^il^''' 
loadi]^;  and  so  many  further  days,  for  which  Uie  freighter,  if  he  *'°'>  '"  "^ 
.      detain  the  remd,  shall  pay  at  the  rate  of  so  noncb  per  day  demnr-  ttut  th^  vcMd 
I      nge.    Under  this  e^resa  stipulation  the  kw  is  aa  has  been  above  S^u",^^* 
t      stated.    But  in  other  charter-parties  the  condition  is,  that  the  cuitomary 
Mf  Aall  be  miloaded  and  discharged  within  the  usual  and  eu>^ 

itamary  time  of  diips  in  the  port  of  deHvery  and  discharge  ^ — or, 
mii{dy,  within  the  usnaL  and  eaatoinary  time.     Under  a  charter- 
part^  containing  these  terms,  it  has  been  decided  that  the  freigliter 
';      is  not  liable  for  any  delay  which  may  arise  from  the  ordinary  course 
of  bosiness  in  the  port  or  cugtom-honse  of  the  place  of  disdutrge. 
^     According,  if  a  freighter,  by  a  charter-party  so  e:qiressed,  AaU 
^     hsve  the  veasel  detained  in  wailing  for  her  turn  of  discfaai^e^ 
1     cttfaer  from  the  crowded  state  of  the  port,  or  froin  the  routine  of 
^     buiacsa  in  the  bonded  warehouses^  such  deh^ !»  held  to  be  whhin 
''      the  usual  and  custtMuary  coune  of  such  ports,  and  he  is  not  re^ 
]     gpooaitik  for  it  to  the  owners  as  demurrage.     Since  the  constmc- 
f**.     limt  ot  docks  for  different  branches  of  trade,  and  the  institution  of 
^     bonded  warehouses,  such  delays  are  frequent  and  uaaroid^lQ  j 
1^'     and  as  the  courts  presume  such  course  of  boBUWSS  to  be  well 
I  'i    kmown  both  to  the  mercbuit  and  to  the  ship-owner,  thay  give  a 
etwreapwiding  interpretation  to  the  terms  of  the  charta-jnvty, 
wfaoe,  by  the  omission  of  a  time  expresety  limit^  tbej  wiU 
admit  of  such  construction, 
■A        XXIV.  A  charter-party,  expressed  in  these  terms,  came  before  Rogwtp. 
\n   die  oonaidentliMi  of  tlic  court  in  Rogers  v.  Forrester,  (a)  which     "■'***'■ 
was  an  action  on  a  charter-party,  in  which  it  was  covenanted 
between  plaintiff  aad  defendant,  that  the  defendant,  being  the 
freighter^  should  unload  the  ship  within  the  usual  and  aecnatomed 
tme.     The  al]^^  breach  of  this  covenant  waa,  that  ahbou^^  the 
■mbI  aad  cuatomaxy  timetounluadthe  said  ship  m  the  portof  Lon- 
don amoonted  to  seven  days  next  followiag  her  arrival,  the  freighter 
detained  the  ship  forty-nine  daye  over  awl  above  such  osaal  timeL 
^  It  appeared  frum  the  circumstaaccs  of  the  etaOj  tiiat  the  Margaret 
j^f  letiuilly  enteied  the  London  Docks  with  her  hflBeward  oirgD  on 
0/  the  2&th  of  August,  and  was  reported  the  following  day.     On  the 
{a)  s  Campb.  4B3. 
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Dcomm^jc* 


Rogtn  V. 
Fomfter. 


where  no  time 
If  mentioiied 
in  the  charter- 


31st  of  the  same  month  the  wines  were  bonded  bf  the  deinldant; 
and  he  was  ready  to  have  received  them,  if  they. ootdd  havebttn 
unloaded.  But,  on  account  of  the  crowded  state  cl  tire  Londui 
Docks  at  this  time,  the  ship  could  not  get  a  birth  tffl  the  IKkh  of 
October,  and  was  not  fully  discharged  till  the  26th  of  that  mosth. 
If  the  duties  had  been  immediately  paid  upon  the  wines^  they 
mi^t  have  been  landed  in  a  much  shorter  tame :  but  the  saper- 
intendent  of  the  London  Docks  said,  he  had  never,  since  the  boDd* 
ing  system  was  introduced,  known  a  cargo  of  wines,  brcmghtby 
a  ship  BO  lai^  as  the  Margaret,  landed  and  delivered  ;--fiiichcar' 
goes  had  always  l)een  bonded.  It  was  contended,  on  the  aatkrity 
of  Randall  v.  Lynch,  that  the  fireighter  was  liable  for  the  deleii- 
ti<m  of  the  ship  in  the  Docks  beyond  the  time  when  she  might 
have  been  discharged,  had  the  duties  been  immediately  paid*  But 
Lord  EUenborough  said,  that  in  that  case  a  specific  period  of  forty 
days  had  been  fixed  by  the  charter-party  for  loading  and  nnkiad- 
ing  the  cargo.  But  that  the  stipulation  in  the  present  case  ms, 
that  the  freighter  should  be  allowed  the  umal  and  customary  tm 
to  unload  the  ship  in  her  port  of  dischaige.  The  qiiestios,  there- 
fore, was,  what  was  the  usual  and  customary  time  for  a  ship  to 
unload  a  cai^  of  wines  in  the  port  of  London?  Hie  answer 
seemed  to  be^  when  the  ship  gets  a  birth  by  rotation,  and  the 
wines  can  be  discharged  into  the  bonded  warehouses.  Hie  wines 
might  have  been  landed  sooner  by  an  immediate  payment  of  the 
duties:  but  since  the  bonding  system  was  introduced,  this  had 
ceased  to  be  the  usual  and  customary  mode  of  unloading  mch  a 
cargo.  -  Lord  EUenborough  was  therefaie  of  opinion,  that  the  de- 
fendant had  not  broken  the  in^lied  covenant,  arising  from  the 
terms  of  the  charter-party,  to  unload  the  ship  in  the  usual  and 
customary  time  for  that  purpose  at  her  port  of  discharge^  and 
that  he  was  not,  therefore,  liable  for  any  delay. 

XXV.  If  the  charter-party  contain  no  stipulated  time  within 
Miiich  the  cazgo  shall  be  unloaded ;  if  it  neither  specify  a  parlicabr 
number  of  days,  nor  employ  any  general  terms,  such  as  ^^y^n^ 
the  usual  and  customary  time  of  unlading  at  the  port  of  discharge, 
or  '^  within  a  reasonable  time,"  or  words  of  the  like  import,  in  tw 
case,  the  implied  contract  on  the  part  of  the  charterer  is,  to  dii^ 
cha^  the  ship  in  the  usual  and  customary  time  for  unload 
such  a  cargo.  A  charter-party  of  this  kind,  or  rather  a  bill  « 
lading,  was  so  interpreted  by  Lord  Chief  Justice  Mansfield,  in  ^* 
mester  v.  Hodgson,  (a)   The  defendant  wMConmgMe  of  a  wg^^ 

^)  SCampb.  488, 
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oranay,  oroagni  irom  Vynarenie  ra  i»naon,  oj  lae  snip  Auiaua^  oi  u<^<"'ti<'- 
which  the  plaintiff  was  master.     Id  the  bill  of  lading,  there  was  no 
stipulatiMi  whatever  for  demurrage,  or  for  unloading  the  brandy  in 
«ny  paiticular  time.     The  ship  entered  the  London  Doclis  on  the 
Idth  of  August,  1809:  but  as  the  docks  were  extremely  crowded, 
and  the  brandies  were  to  be  bonded,  she  ^vas  not  able  to  begin  to 
unload  till  the  1  Ith  of  October,  and  did  not  discharge  the  whole  of 
her   cargo  tiU  the  19th  of  the  same  month,  making  a  period  of 
sixty-three  days  from  the  time  she  entered.     It  appeared  to  be 
the  invariable  practice  to  bond  cargoes  of  this  sort.    Even  when 
the*  cargo  is  bonded,  if  the  docks  are  not  over  crowded,  twenty  or 
twenty-three  days  are  a  sufficient  space  of  time  for  unloading. 
The  pluntiff,  therefore,  insisted  that  he  was  entitled  to  a  compen- 
sation in  the  nature  of  demurrage,  ft'om  the  time  the  ship  might 
have  been  unloaded,  till  she  was  completely  discharged.     Mans- 
fixid,  C.  J.,  was  of  opinion  that  this  could  not  be  distinguished 
from  Rogers  v.  Forrester.     Here  the  law  could  only  raise  an  im- 
I^ied  promise  to  do  what  was  there  stipulated  for  by  an  express 
covenant,  namely,  to  discharge  the  ship  in  the  usual  and  ctts-  ' 
tomary  time  for  unloading  such  a  cai^.    That  baa  been  rightly 
Iteld  to  be  the  time  within  which  a  vessel  can  be  unloaded,  in  her 
toro,  into  the  bonded  warehouses.     Such  time  has  not  been  ex- 
ceeded by  the  defend-int.     If  the  brandies  were  to  be  bonded,  they 
could  nut  lie  iiiiliiiiilod  soonor,  and  the  dcfcndiint  seems  to  have 
been  as  anxious  to  receive  as  the  phiiutiff  was  to  deliver  them,  (n) 

XXVI.  There  are  two  miiiii  circumstances,  however,  in  which  Demurm^c 
demurrage  can  never  be  claimed  against  the  freighter ;  the  first,  ,)i-iny  hy  «« 
in  the  case  of  the  hostile  detention  of  the  ship,  or,  what  ia  eqiiiva-  ""''  "'""'*■ 
lent  to  it,  the  hostile  occupation  of  the'  intended  port ;   and,  se- 
coudly,  in  the  case  of  accidents  by  winds  and  sea.  (A)  Tlie  general 
ndc,  indeed,  here  strictly  applies,  that  the  accidents  of  the  sea 
belong  to  the  ship,  and  the  delays  of  the  port  to  the  freighter. 
Upon  the  same  principles,  the  pa)  nient  of  demurrage,  stipulated 
to  be  made  while  a  ship  is  waiting  fur  convoy,  ceases  as  soon  us 
the  convoy  is  ready  to  depart ;  and  audi  payment,  agreed  to  be 
made  while  a  ship  is  waiting  to  receive  a  cargo,  censes  when  ihe 
Teasel  is  fully  laden,  and  the  necessary  clearances  are  obtained, 
although  tlie  ship  may,  in  either  case,  happen  to  be  further  de- 

(«)  Evidenceorusage is  admissible,  are   to  be   underslood.      Cochran   i>. 

to  shew  Uiat  where  a  vessel  is  lu  be  Itclhher^li,  S  F.-^p.  1^1.    per  Lord  El-   ' 

AiMiwrgrd  wiUiia  fourleen  dajs,  or  dun, 
■  la  paj  five  guineas  a  dajr  demurrage,  tb)  Liddiard  v.  Logics,  10  East.  j26. 

(PM-inifdajs,  and  nut  rMii«i'ii^  days. 
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The  rate  of 
deiuumigc  is 
what  is  ex- 
pressed in  the 
rbarter-porty ; 
or  will  be  as- 
sessed by  the 
jury  upon  en* 
dence  of  the 
usage  of  mcr- 
chsAtft 


Working  days 
do  not  include 
Sundays,  or 
custom-house 
holidays. 


tained  by  adverse  winds  or  tempestiiotiB  weather.  And  if,  after 
having  once  set  sail  on  her  voyage,  she  is  driven  back  into  port, 
the  claim  of  demurrage  is  not  thereby  revived,  (a) 

XXVII.  The  price  or  rate  of  demurrage  is  generally  fixed  hy 
the  charter-party;  and  is  therein  stipulated,  in  most  cases,  to  be 
payable  at  so  much  per  dsiy.  If  the  ship  be  detained  beyond  ber 
days  of  demurrage,  as  specified  in  the  charter-party,  the  sam  pay- 
able per  day,  under  the  charter-party,  for  the  demurrage  there 
allowed,  is  primd  facie  the  iheasure  of  compensation  for  the  ex-^ 
tended  time.  But  it  is  said  to  be  open  to  the  ship-owner  to  ishew 
that  more  damage  has  been  sustained,  and  to  the  freighter  to  shew 
that  there  has  been  less,  than  would  be  compensated  by  the  rate  ot 
demurrage  reserved.  In  covenant  upon  a  charter-party,  for  de- 
t  lining  a  ship  beyond  the  stipulated  time  of  demurrage,  the  jdaifi- 
tiff  claimed  a  compensation  for  the  extended  time,  at  the  rate 
mentioned  in  the  charter-party  for  the  stipulated  days  of  demur'' 
rage,  and  the  defendant  only  paid  into  court  half  that  rate.  Lord 
Ellenborough  left  it  to  the  jury  to  say,  whether  the  owner  was 
entitled  to  so  much  as  he  claimed;  and  the  jury  found  fcr  the 
plaintiff,  at  the  rate  of  7/-  P^  day,  upon  the  principle  above  stated ; 
eight  guineas  a-day  being  what  the  plfuntiff  clauned,  and  the  de^ 
fendant  only  having  pud  into  court  ait  the  rate  of  4/.  (b) 

XXVIII.  If  no  rate  of  demurrage  be  expressed  in  the  chartcf- 
}>arty,  there  is  no  direct  custom  of  trade  to  fix  it.  It  may  he 
regulated  by  the  burthen  of  the  ship,  by  the  quantity  of  goods  At 
is  freighted  to  carry,  or  the  damage  which  she  is  likely  to  leceire 
from  remaining  in  the  port  where  she  is  detained^  or  the  loss  m- 
tained  by  not  being  able  to  employ  her  in  anoth^  service,  or  the 
like.  The  court  will  be  governed  by  the  t)pinions  of  mercantile 
men,  conversant  with  such  subjects,  as  to  what  may  be  a  reason- 
able compensation  for  the  use  of  the  ship  for  t)ie  tiitie,  and  Tiflder 
the  circximstances  she  is  detained. 

XXIX.  When  by  the  charter-party,  or  bifl  of  laffing,  th* 
freighter  covenants  with  the  master  to  unload  the  cargo  in  a  cer- 
tain number  of  days  generally,  or  pay  demurrage,  it  means  woridng 
days,  and  not  runmng  days ;  (c)  though  it  is  best  to  express  in  ^ 
contract  which  is  meant;  and  that  is  usually  done  to  avoid  all  &- 
putes  upon  the  subject,  especially  as  witnesses  caUed  on  soch  mdn 


(«)  Lannoy  r.  Werry,  9  Bro  P.  C. 
60.  JamicMn  v.  Laurie,  6  Bro.  P.  C. 
474.  Abbot,  198. 

{b)  Moorscm  r.  Bell,  t  Campb.  616. 


{o)  Cochran  v.  R^lMiergh,  t^ 
1^1.  See  this  ease  Aled  4Jl«0. 


■jects  are  ukeiy,  eitoer  trom  ignorance  or  dishoneEty,  to  differ  in  ' 
their  testimony.— Woriung  daye,  it  seems,  do  not  include  Sundays, 
or  cnstom-hoiue  liolidays ;  but  only  such  days  as  are,  in  the  literal 
tense  of  the  word,  working  days,  in  woek  ol'  a  similar  nature. 
When  there  »  a  doubt  upon  tlie  language  of  contracts  of  this  sort, 
it  muat  he  explained  by  the  usage.  Accordingly,  where  a  ques- 
tion of  this  nature  came  before  Lord  Eldon  at  Nisi  Prias,  he  left 
the  question  to  a  special  jury  of  merchuits ;  and  they  found  a 
rerdict  for  f^e  defendant,  construing  tJie  general  words  of  the 
contract  to  mean  working,  and  not  running  days.  "  If,"  said  hia 
Lndahip,  «  no  evidence  had  been  offered,  and  I  was  to  decide  on 
the  cLuue  itself,  I  should  have  been  (£  opinion  it  meant  running 
daya ;  and  if  so,  the  parties  must  abide  by  the  contract,  tliough 
incapable  of  performance.     If  it  had  been  the  case  of  inland  trade,  > 

it  mu^t  have  meant  working  daysj  as  the  law  of  the  country  pro- 
.hibits  the  working  on  any  other." 

XXX.  We  shall  employ  the  sequel  of  this  Chapter  in  explain-  Pfiaciple* 
inff  some  of  those  principles  which  the  law  lays  down,  for  the  hns'fbifowd'in 
purpose  of  interpreting  the  intention  of  the  contrncting  parties  in  ("""K  "  '■^'"J 
a  charter-party.     It  may  be  generally  premised,  that  with  a  view  lo  durier- 
to  the  interest  of  trade,  and  to  the  exigencies  of  merchants  in  P"""^*- 
remote  parts,  the  law  gives  as  liberal  a  constrjctiou  to  these  deeds 

as  is  possible;  mid,  occasionally,  in  favour  of  the  miuiifest  will  of 
the  parties,  dispenses  with  a  rigid  exaction  of  the  rules  of  law  as  to 
the  cooBtruction  of  deeds.  But  this  indulgence  of  cuurse  is  never 
extended  so  far  as  to  trespass  upon  the  great  principles  of  the 
law,  nor  to  pursue  the  particular  equity  of  one  class  of  oases  at  the 
expence  of  the  certainty  and  precision  of  law  in  all.  With  this  Construction 
observation  we  shall  proceed  to  state  some  of  the  chief  cases,  and  parties, 
explain  the  principle  upon  which  they  have  been  decided. 

XXXI.  In  White  v.  Parkin,  {a)  the  parties  had  entered  into  an  Wbiie  ■. 
agreement  by  charter-party,  that  the   ship   should  tp.kc  in   her    "  "^ 
lading  in  some  port  in  the  British  channel :  but  they  aftcnvards 
Altered  into  a  parol  engagement,  that  the  ship  (which  was  at  that 

time  lying  in  the  Thames)  should  iiniuediately  commence  her 
lading,  and  should  pay  hire  to  the  ship-owner  from  the  day  of 
such  commencement.  The  court  held,  under  these  circumstances, 
.that  such  parid  agreement  wad  binding,  inasmuch  as  it  did  not 
contradict,  nor  was  inconsistent  with,  tlie  charter-party.  Lord 
Ellenboroiigh  ohserved,  that  though  parties  could  not  dispense  by 
parol  with  the  performance  of  anj'  of  the  covenants  in  a  deed, 

(#)   1*  Ewl.  518.  und  5CC  po,t. 
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there  could  still  be  no  objection  to  an  earlier  inception  of  tKe 
service  than  that  which  was  covenanted  for  under  the  deed.  A 
parol  agreement  must  not  contradict  a  covenant  under  deed:  but  it 
may  assist  or  precede  it. 

XXXII.  In  Johnson  t\  Greaves  (a)  an  action  was  brought  against 
the  charterer^  for  having  procured  an  insufficient  licence,  under 
which  the  vessel  was  seized  and  detained,  but  afterwards  restored. 
But  as  it  appeared  upon  the  trial  that  no  licence  was  actuaHy 
necessary  for  the  voyage,  though  the  merchant  and  ship-owner, 
under  a  misconception,  had  contracted  for  one  in  the  charter- 
party;  it  was  held  by  the  court  that,  as  no  licence  was  necessary, 
the  merchant  was  not  answerable  on  the  covenant  for  the  con- 
sequences of  an  alleged  insufficient  licence.  Upon  the  same  prin- 
ciples of  equity,  in  Havelock  r.  Geddes,  (i)  when  the  merchant 
had  conditioned  with  the  owner  that  an  extra  number  of  men 
should  be  taken  at  his  expense  to  work  the  ship,  but  that  he 
(the  merchant)  should  not  be  called  upon  to  pay  them,  until  the 
ship's  discharge,  or  return  from  her  voyage ;  the  ship  being  acd- 
dentally  burnt  in  the  West  Indies,  the  court  held  that  the  mer- 
chant was  still  liable. 

XXXIU.  Again,  in  Davidson  v*  Gwynne,  (c)  where  it  was  con- 
ditioned in  the  charter-party  that  the  merchant  should  have  the 
disposal  and  direction  of  the  ship,  but  where  the  master,  upon 
'leaving  the  port  of  London,  signed  bills  of  lading  for  delivering  his 
cargo  at  Lisbon,  and  thereby  made  himself  answerable  for  such 
delivery,  it  was  holden  by  the  court  that  the  merchant  could  not 
afterwards  change  the  direction  of  the  ship  to  Gibraltar,  without 
giving  up  the  bills  of  lading  to  the  master,  or  at  least  oflfering  a 
sufficient  indemnity  against  any  claims  that  might  be  made  upon 
him  by  the  holders  thereof. 

XXXIV.  In  the  charter-parties  of  earlier  times,  it  was  a  very 
usual  clause  that  the  ship  should  sail  with  the  first  fiEur  wind,  h 
C^onstable  v.  Cloberie,  (d)  the  defendant  pleaded  against  the  pay. 
ment  of  freight,  that  the  ship  had  not  so  sailed,  but  had  waited 
fiome  days ;  not,  however,  imputing  any  unreasonable  delay,  bat 
naerely  negativing  the  circumstance  that  the  ship  had  sailed  with 
the  first  fair  wind.  The  court  held  that  die  stfbstance  of  the  oon« 
tract  must  be  understood  as  conditioning  against  delay,  and  not 
that  the  ship  should  sail  with  the  next  wind,  which  changes  every 
hour,  and  that  the  merchant  must  pay  the  money. 


(c;  t  Taunt  344. 
(^)  10  East.  555 


(e)  19  East  381 
(4)  Palmer  397. 


if  there  should  be  a  breach  of  any  covenant  in  a  charter-party,  the  m™  ninta^nd 

courts  of  law  will  couBider  such  breach  accordine  to  its  peculiar  conditionain* 

,     ,  ,  -11        i   ■    J  i  cliarter-p«rty. 

nature  and  circumstances :  they  will  not  Judge  the  contract  to  be 

annulled  by  the  violaUon  of  some  immaterial  covenant ;  but  will 
consider,  under  all  the  circumstances,  whether  such  covenant  be 
^  condition  precedent,  or  a  condition  subsequent ;  whether  its  sub- 
ject matter  afiect  the  whole  consideration,  or  whether  it  only  im- 
purs  and  diminishes,  takes  away  some  advantage,  or  attaches  some 
inccMivenience  and  loss  to  the  interest  of  the  party  aSected  by  such 
breach.  In  the  first  case,  that  is,  where  the  condition  broken  is 
manifestly  a  condition  precedent,  and  goes  to  the  root  of  the  con- 
tract, the  courts  will  of  course  adjudge  it  to  be  a  total  failure  of 
the  agreement,  and  therein  a  forfeiture  of  all  the  stipulations  under 
it.  But  where  the  breach  only  partially  afiects  the  main  coii- 
sideration,  and  can  be  compensated  in  damages,  the  courts  will 
require  it  to  be  made  the  subject  of  a  cross  action.  It  is  scarcely 
necessary  to  say,  that  to  a  condition,  precedent  or  subsequent,  no 
technical  words  are  necessary ;  whether  a  condition  be  precedent 
or  subsequent  depends  upon  the  nature  of  the  transaction,  and  the 
meaning  of  the  parties. 

XXXVI.  The  case  of  Bomman  and  Tooke  [a)  was  decided  upon  Cvtry  brench 
this  principle.     It  was  jui  a;;tioii  fur  freight,  by  a  ship-owner,  Jioes''not"il'nnui 
against  a  merchant  who  had  hired  a  ship  upon  a.  tlia iter- party,  in  ""f  contract, 
which  it  was  covenanted  that  tlie  aliip  should  take  in  its  full  loud  of  conditions 
of  limber  with  all  possible  expedition  at  Riga,  and  should  tlience  ''^l,^^,,"),"'"* 
sail  "  with  the  first  favourable  wind  "  direct  to  I'ortiiaoutli.     The 
ship  arrived  at  Portamoutli,  and  delivered  her  cargo,  wliich  was 
^cepted  by  the  uicreliaut.     But  the  merchant  refused  to  pay  the 
freight,  midcr  the  allegation*  that  the  ship  had  not  sailed  direct 
from  Riga  to  i'ortsmoiith,  but  had  unnecessarily  put  into  Copen- 
hagen, M'here  she  was  detained  until  that  place  surrendered  to  the 
English  arms ;   and  in  coiiscqucucc  of  which  deviation  he  had 
been  obliged  to  have  fresh  insurances  \ipon  the  cargo.    Lord  Ellen- 
borough  decided  that  this  was  no  condition  precedent,  but  only 
a  general  stipulation,  that  there  should  be  no  uimeccssarj'  delay ; 
and  that,  if  there  were  any,  the  raerchusit  should  be  compensated 
according  to  the  circumstances.     To  bold,  indeed,  tiiat  any  short 
delay  in  setting  sail,  or  that  any  trifling  departure  from  the  direct 

(a)   1    Campb.   377.     Sec   likewise       laEasl.  381.     All   Ihc   iM   rn'cs  are 
Bilchie  P.   Alkioiun,    10   Eiist.   Wb.      collcclol  in  Kilcliie  i'  ..UIliiisuil. 
xad  Uavidsoa  v.  Gwjudc,  aiilc,  aud 
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course  of  the  Toyage,  -vrould  entirely  annul  contracts  of  this  species, 
and  leave  ship-owners  without  remuneration,  who  had  actoaliy 
brought  the  cargo,  would  be  to  introduce  a  Vigour  fiital  to  all  con- 
tracts of  this  kind.  His  Lordship  concluded  with  observing,  that 
if  the  merchant  had  suffered  any  loss,  or  had  been  put  to  any  ex- 
traordinary expense,  he  should  have  made  it  the  subject  of  acrosii 
action.  The  distinction  was,  where  the  covenant  went  to  ftef 
whole  consideration,  and  where  it  only  afiected  it  partially^ 
Where  mutual  covenants  go  only  to  a  part  of  the  consMeratkm, 
and  a  breach  may  be  compensated  in  damages  pro  ratd^  there  the 
party  injured,  having  the  means  of  remedy  on  his  covenant,  shaH 
not  plead  it  as  a  condition  precedent. 

XXXVII.  Thomson  r.  Inglis  (a)  was  determined  upoh  the  sam^ 
principle.  In  this  case  the  defendant,  the  charterer  of  a  ship,  had 
coven^.nted  to  load  and  dispatch  her  from  Tobdgo,  in  the  West 
Indies,  so  that  she  might  sail  with  the  convoy  appointed' to  depart 
from  thence  the  first  of  August.  The  ship  arrived  in  Tobago  on 
the  8th  of  July,  and  was  ready  to  take  in  the  homeward  cai^  on 
the  14th,  and  might  have  taken  in  her  whole  cargo  within  a  ireek 
if  it  had  been  ready.  But  on  the  22d  of  July,  when  she  had  taken 
in  only  a  part,  the  convoy  sidled ;  and  the  captain,  deeming  himfidf 
bound  in  duty  to  consult  the  safety  of  the  ship,  sidled  with  it, 
though  an  offer  was  made  by  the  merchant  of  a  complete  cargo,  if 
he  would  stay  a  few  days  longer.  Under  these  circmnstanott 
the  ship-owners  brought  an  action  against  the  merchant  ibr  tiie 
whole  freight  upon  the  covenant.  The  merchant  pleaded  in  de^ 
fence,  that  he  had  covenanted  only  to  have  the  cargo  ready  by  ^ 
first  of  August,  and  that  it  would  have  been  ready  by  tliat  day. 
But  Lord  EUeuborough  held  that  this  was  no  defence.  Such  cove* 
nants  must  have  a  reasonable  construction,  which  was  that  tiie  ship 
should  be  loaded  so  as  ^to  depart  with  the  convoy  appointed  to  sd 
on  the  first  of  August ;  but  which,  in  fiEict,  might  sml  a  day  sooner 
or  a  day  later  \  that  is,  on  or  about  that  time :  the  merdianty 
therefore,  was  bound  under  this  stipulation  to  load  the  fiof  ift 
time,  if  it  arrived'  in  time.  The  ship  had  arrived  in  time,  and  tl» 
merchant  had  failed. 

So  also  in  the  recent  case  of  Fothergill  v.  Walton,  (ft)  By 
charter-party  between  the  ship-owners  and  freighters,  the  ship- 
owner  covenanted  to  take  on  board  six  pipes  of  brandy  at  Havre, 
and  to  proceed  therewith  to  Terciera,  and  there  take  on  board  a 

(a)  3  Campb.  498  See  likewise  (»)  8  Taunt  516.  See  also  Del^reH 
Hotham  v.  £.  I.  Company,  1  T.  R.  r.  Brockebank,  4  Price  56.}  wbiA 
630.  is  to  the  same  point. 


vatj^u  ui  iiuii.  ui  uuici  ijuuuH,  aa  Lne  ireiguicra  uiigut  laiiiu  ql,  ana  i^'nuiruciK: 
proceed  to  I»ndoii  or  Bristol,  as  might  be  ordered  by  the  freighters^  mrtiw!"^" 
tad  there  make  a  right  and  true  delivery  of  the  fruit.  The  freighters 
covenaiited  to  pay  certain  freight  for  the  fruit  and  the  brandy  (the 
freij^t  of  the  brandy  to  'be  taken  out  in  fruit  at  Terciera)  and 
guaranteed  the  ship-  a  full  cargo  home.  The  Court  of  Common 
pleas  determined  upon  this  charter>-party,  that  the  covenant  to 
take  the  brandy  to  Terciera  was  not  a  cotidition  precedent,  but  a 
distinct  and  independent  covenant ;  and  therefore,  tlie  owner,  in 
•n  actioa  of  covenant  ji|;ainBt  the  freighters  for  not  having  put  a 
full  cargo  of  fruit  on  board  at  Terciera,  having  averred  general 
performance,  the  declaration  woe  held  good  on  special  demurrer. 

XXXVIII.  It  is  unnecessary  to  explain  the  principle  of  these 
^ecuipwi  by  further  caees  of  the  same  nature,  an  they  all  proceed 
upotx  the  same  pMnt,  of  the  actual  intention  of  ^e  parties,  or  of 
t)i^  ^legree  and  kind  of  breach  of  covenant  as  regards  the  main 
ccMUideration  of  the  contract.  Thus,  in  the  above  case  of  Thomp- 
agm  v.  IngUs,  if  the  ship  had  not  arrived  in  time,  the  breach  would 
bare  been  upon  the  part  of  the  sliip-owner ;  and  though  the  u::er- 
daant  must  have  piud  freight  for  what  tl)c  vessel  actually  brought, 
and  coyld  not  have  pleaded  the  breach  of  covenant  as  a  total  dis- 
cfaacge  firoo)  ha  oblig^ons  undef:  the  charter-party,  he  might  have 
brpugt^  a  prose  action  for  the  injury  sustained,  and  would  have  rcr 
«OTend  ^cordiqg  to  the  amount  proved.  But  in  Shadforth  f .  !!ii*drnrtli  *. 
jMiggiB,  {ft)  wherp  a  ship  w^  Weighted  togo  ui  ballast  to  Jamaica,  ^'^ 
Md  bripg  heme  a  cargo  itova  thopce,  and  the  freighter  undertook 
to  provide  a  full  cargo  for  her  in  time  for  the  July  convoy,  pro- 
nded-die  arrived  in  Jamaica  bythe25tii  dayof  June,  but  the  vessel 
did  not  arrive  till  some  days  afterwards,  it  was  held  that  axzb^ed 
time  was  a  conditi<m  precedent,  and  was  to  be  considered  as  the 
luthest  time  which  the  party  would  grant ;  and  that  under  these 
dicumstances  .the  merchant  freighter  was  entirely  discharged  from 
Ids  contract  to  furnish  a  cargo. 

'  The  priooiple  of  tJie  decision'  m  both  of  the  above  cases  is  ob- 
.rious,  In  Tboaipson  v.  Inglis,  the  exact  point  of  time  was  merely 
■BCtmdary;  the  main  and  primary  object  of  the  parUes  was,  that 
the  ship  should  be  loaded  in  time  for  the  convoy,  on  whatever  day 
it  ahould  sul.  But  in  Shadforth  v.  Higgin  the  time  was  mani 
.fieatly  a  primary  consideration,  being  the  fm'thest  day  which  the 
merchant  could  allow.  The  difiercnt  decisions  in  the  two  cases 
originated  in  ^is  ditlbrence  of  circumstances. 

{a)  !i  Caiiijib.  Jtij. 
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XXXIX.  One  of  the  points  decided  in  Havelook  t;.  Geddeg(a) 
proceeded  upon  the  same  equity  as  respected  the  time  of  repaiiioff 
the  ship.     In  this  case  the  ship-owner  'had  covenanted  in  the 
charter-party,  that  the  ship  should,  at  his  expense,  be  forthwith 
made  tight  and  strong  for  a  voyage  for  twelve  months  to  foragn 
parts,  under  which  covenant  the  merchant  immediately  put  his 
cargo  on  board.    Upon  the  return  of  the  vessel  the  merchant  re- 
fused to  pay  the  freight,  alleging  that  the  owner  had  not  fortiwUh 
duly  inade  his  vessel  tight  and  strong,  in  consequence  of  which  she 
had  been  compelled  to  stop  at  Portsmouth  to  repair,  and  he  had 
been  delayed  in  the  receipt  of  his  cargo.    But  the  court  held  tint 
he  was  liable  to  the  freight  for  two  reasons ;  in  the  first  place,  be- 
cause he  had  accepted  the  ship,  in  the  condition  in  which  she  waa^ 
immediately  after  the  charter-party,  and  put  his  goods  on  board. 
And,  secondly,  because  the  ship-owner  had  performed  the  voyage, 
though  perhaps  imperfectly :  but  that  if  the  merchant  had  sus- 
tained any  injury  in  consequence  of  such  imperfect  performance 
he  might  receive  satisfaction  in  damages  by  a  cross  action.    He 
same  point  was  again  ruled  by  the  court  in  Ritdiie  t;.  AjtkiQSon,(i) 
to  which  we  had  before  occasion  to  refer  upon  -another  subject. 
The  plaintiff,  in  this  case,  had  not  tak^i  on  board  the  whole  cargo 
for  which  he  had  covenanted  in  the  charter-party :  but  having 
taken  part,  and  safely  delivered  it  at  home,  he  brought  an  action 
against  the  merchant  for  the  freight  of  such  part.     The  merchant 
refused  to  pay  any  freight  under  the  alleged  breach  of  covenant 
But  the  court  held  that,  having  performed  some  of  the  service,  he 
was  entitled  to  the  specific  remuneration  agreed  upon,  and  thai 
the  merchant  must  bring  a  separate  action  for  the  breach  of  the 
covenant. 

When  there  is  a  total  failure  of  consideration,  and  no  part  of  the 
service  rendered,  the  courts  of  law  vrill  hold  that  it  is  a  total 
breach  of  the  couitract.  Therefore,  in  Havelock  v*  Geddes,  if  the 
owner's  neglect  in  the  first  instance,  had  precluded  the  firdghter 
from  making  any  use  of  the  vessel,  that  would  have  gone  to 
the  whole  consideration,  and  might  have  been  insisted  on  as  a 
bar  to  the  action.  But  where  the  merchant  has  received  some 
benefit,  and  the  owner,  although  he  may  not  have  performed  the 
whole  of  his  duty,  has  rendered  some  service  by  the  perform- 
ance of  a  part,  the  courts  of  law  will  give  a  remuneration,  pro  raid, 


(a)  10  East  555.  Cases  and  autho- 
rities on  this  point  mi^ht  be  niulti- 
plted  without  end.  In  Boone  v.  Eyre, 
1   H.  Black.  S73.  in  the  note*,   the 


general  rule  is  very  ably  and  per- 
spicuously laid  down. 
(6)  See  ante^  and  10  Sast  995- 
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for  snch  part,  and,  as  before  said,  refer  uie  merchant  to  his  croas 
action  for  the  particular  breach. 

XL.  But  this  principle  of  the  equitable  interpretation  of  con-  Tbe  Mart  will 
tracts   18  necessarily  limited  by   certain  maxims   to  which   the  ^^J^nit  eiprcM 
courta  of  common  law  are  bound  to  adhere,  and  "beyond  which  "^  T*!*!!!' 
they  will  not  explain  nor  correct  the  letter  of  charter-parties.     In  tknigh^^cr  *r 
cases  exceeding  the  possible  limits  of  this  indulgence,  the  parties,  J^jJ"'  *^ 
if  they  suffer  any  consequences  which  they  did  not  intend  or  fore- 
aee^  must  take  the  consequence  of  their  own  ignorance,  or  negli- 
gence, in  the  construction  of  their  deeds  ;  and  must  not  expect  to 
receive  relief  at  the  expence  of  the  eBtabliahed  principles  of  law. 
The   same  rule  will  apply  where  the  specific  stipulations  of  a 
charter-party,  though  manifestly  hard  and  unequal,  are  the  express 
and  poaitiTe  engagements  of  the  parties ;  such  as  where  they  are 
obligatory  upon  one  party,  and  optional  to  the  other.     Therefore, 
in    Shufarick  v.  Salmond,  (a)  where  the  master  of  the  ship  had 
absurdly  ^^reed  to  reach  an  island  on  a  day  certain,  and  that  if  he 
'arrived  upon  that  day,  tbe  merchant  ahoold  be  absolutely  bound  to 
give  him  freight,  but  if  later,  that  it  should  be  optional  wiUi  the 
merchant  whether  he  should  lose  the  whole  voyage,  the  court  held 
that  as  he  had  made  tbe  engagement,  he  must  abide  by  it.-  - 

Upon  the   same  principles,  though  the  courts  of  law,  in  the  a  contract  of 
event  of  anv  partial  breach  of  covenant,  will  not  sufier  tJie  ship-  charter- party i» 

^    *  ^      brokeQ  by  even 

o^^^le^  to  lose  the  reward  of  the  greater  portion  of  the  service  nn  innocent 
which  he  may  have  performed,  they  will  still  not  extend  this  in-  "^"j'^h^™^ 
dulgence  to  cases  in  which  a  breach,  apparently  partial,  goes  to  affects  the 
the  whole  and  main  object  of  the  voyage  ;  and,  therefore,  in  Os-  L,v(ierrthe   ' 
good  V.  Groning,  {h)  where  the  failure  of  the  performance,  though  thing  is  not 
well  intended,  went  to  the  root  of  the  contract,  it  was  adjudged  by  done,  but  not 
the  court  to  be  a  non-performance  of  the  whole  contract.  *' 

XLI.  Whether  mutual  Ktipulations  in  a  charter-party  are,  or 
are  not,  dependent  one  on  another ;  and,  therefore,  whether  or 
not  an  action  lies  for  one  party  without  previous  performance,  or 
offer  to  perform  the  stipulations  on  his  side,  depends  on  the  na- 
ture of  the  case  under  consideration.  In  the  construction  of  such  stom-  v. 
contracts,  conditions  are  to  be  taken  as  precedent,  subsequent,  or 
independent,  according  to  the  fair  intention  of  the  parties ;  (to  be 
collected  from  the  instrument)  and  technical  words,  encountering 
such  intention,  must  yield  to  it.  (c)  Thus  where,  by  charter-party 

(a)  3  Burr.  163T.  SOS.     Se-e  2.U0  Ritchie  v.  Atlcinson, 

(fr)  9  Campb.  466.  10  E^ist.  305.  where  all  the  cases  ore 

(r)  Slorcr  it.  Gutdon,  J  M.  udJ  5.      collected. 
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betweea  the  ship-owner  and  freighterj  the  ship-owner  CQvenaiite4 
to  proceed  from  London  to  Naples^  and  there  to  deliver  the  out- 
wud  cargo ;  and,  having  so  done,  to  receive  on  board  a  return 
cargo,  restraint  of  princes  excepted;  and  the  freighters  covenanted 
that  they  would  provide,  at  Naples,  a  frdl  and  complete  retu^u 
Qurgo}  and  that  1750/*  should  be  paid  on  delivery  of  the  outwvd 
caxgo,  which  should  be  considered  as  earned  for  outward  freight  ^ 
the  Court  of  K.  B.  held,  that  in  covenant  against  the  fitiigbterp  foi 
not  providing  a  return  cargo  at  Naples,  they  could  not  ple^d  ixi 
excuse  of  performance,  that  the  outward  cargo  wvs  seized  by  the 
government  at  Naples,  and  was  delivered  to  them;  for  the  deUrerj 
of  the  outward  cai|;o  was  not  a  condition  precedent  tQ  the  provjdn 
ing  a  return  cargo :  but  the  delivery  of  the  outward  cargo  was  a 
condition  precedent  to  the  payment  ot  the  17^/.;  «nd,  tb^ef^^, 
a  breach  assigned  for  non-payment  thereof  was,  under  these  cir- 
cumstances, not  sustainable,  (a) 

XLII,  An  offer  by  one  party,  with  an  immediate  ability  of  per- 
formance, to  perform  a  condition  precedent  in  a  charter'-party, 
with  a  refusal  to  accept  it,  is  equivalent  to  performwce,  (b)  .  Ani 
where  the  performance  of  a  condition  precedent,  on  the  precis^ 
day  stipulated,  is  rendered  impossible,  from  the  deed  having  beeq 
executed  alter  the  day ;  it  seems  that  the  right  arises  by  a  sub- 
sequent performance.  But  where,  by  the  terms  of  a  chaii«r-party^ 
freight  WB0  reserved  monthly,  wad  payable  op  the  aniv^  of  the 
ship  in  her  poet  of  disdiarge,  an  oSer  by  the  owner  to  perform  the 
voyage,  and  refuaal  by  the  freighter,  are  not  equivalent  to  actual 
performance,  (c)  The  non-performance  of  a  covenant  by  ^e  owner 
to  malie  the  ship  tight  for  a  voyage  of  twelve  months  ^ives  the 
merchant  an  option  pf  Aspudiating  his  contract;  and  is  not  a  con^ 
dition  precediant  to  the  recovery  of  freight  after  the  fr^i|;hter  has 
iiakeA  the  ship  into  his  service^  and  used  her  for  a  certain  period  (a) 
So,,  likewise,  ssuling  with  the  first  convoy  is  not  a  conmtipn  pre^ 
cedent^  unless  jexpressly  made  so ;  (e)  and  semble,  that  where  th^ 
freighter  covenants  to  pay  freight  in  consideration  of  the  covenant 
by  the  owner  in  the  charter-party,  (one  of  which  is,  that  the  ship 
ahall  ssul  on  m  before  a  certain  day,)  it  is  not  a  condition  pre- 
cedent. (/)    So,  where  the  agreement  was,  that  the  master  should 


(a)  Storer  i^.  Gordon,  3  M.  aud  S. 
SOS.  - 
{h)  Hotham  r.  E.  1.  Compaoy,  1 

^  .j(f)  {iall  f.jCaaenove,  4  B^st  477. 
aud  Smith  r.  Wilson,  S£tt^t.4:j7, 


(Jt)  Havelock  v.  Geddes,  10  East 
555. 

(e)  DaTidson  v.  Gwjnne,  wUe. 
and  12  East  SSI. 

(/)  Hall  V.  Ca^mioTA  4  East-  A"- 
and  ante. 


load  a  complete  cittgo,  and  proceed  and  deUver  the  eame  on  being  Ynrtmcuoa 
paid  ft^ht,  at  BO  much  ptr  ton,  it  has  been  determined  that  tliB  puti^. 
delrreiy  of  a  complete  cargo  was  not  a  C(»idition  precedent  to  the 
right  of  freight,  (n) 

"VT.TIT.  Under  this  head  of  the  construction  of  charter- parties, 
ievenil  caaee  have  arisen  not  peculiar  to  tliia  epecies  of  contract, 
but  which  it  is  necessary  to  touch  shghtly  upon  in  this  place. 
Thus  where,  by  the  terms  of  a  charter-party,  freight  wan  paid  in 
advance,  and  without  the  master's  fault  the  voyage  was  not  per- 
formed, and  the  ship  captured,  it  has  been  decided  that  the  money  i 
cannot  be  recovered  back.  (A)  If  the  performance  of  a  contracr 
become  impracticable  through  the  act  of  God,  and  there  is  no 
provision  therein  exonerating  the  contractor  from  pcrformancs 
under  such  circumstances,  he  must  answer  for  the  breach  of  it  in 
damages.  {<:)  Thus  a  freighter,  who  covenants  generally  to  load  a 
I  cargo,  and  is  prevented  from  so  doing  by  the  prevalence  of  the 
\        plague,  is  liable  on  his  covenant,  (rf)     Here,  indeed,  the  principle 

It        is  obvious:  the  freiehter  ia  the  adventurer  who  chalks  out  the  .„    „ 
1  ,  .  -      -  ,  „  ...  MUcdltnwui 

\        voyage ;  and  \a  to  turmsh,  at  all  events,  tbe  subject  matter  out  of  cuei. 

P        which  freight  is  to  accrue.     If  the  performance  of  his  covenant 

I*         be  rendered  unlawful  by  his  own  government,  the  contract  is,  of 

iK        course,  dissolved :  but  if,  in  consequence  of  events  which  happen 

\  at  a  foreign  port,  the  freighter  in  prevented  from  furnishing  & 

loading  which  he  has  contracted  to  furnish,  the  contract  is  neither 

dissolved,  nor  is  he  excused  for  not  performing  it,  (e)  but  must 

answer  the  breach  in  damages.     So,  likewise,  a  contract  for  the 

carriage  of  goods  is  not  dissolved  by  an  embargo  suspending  its 

performance :  but  must  be  carried  into  execution  on  tbe  removal 

of  the  embargo.  (/)     But  where  a  foreign  ship  is  chartered   in 

England  by  a  British  subject,  with  the  usual  exception,  against  , 

restraint  of  princes,  and  performance  of  the  voyage  is  prevented 

'4        Ijv  an  embargo  laid  by  the  British  govemnicut  on  ships  of  that 

^        nntion,  a  British  subject  ia  discharged  from  his  contract,  {g)         -j- 

f  XLIV.  In  all  cases,  indeed,  where  a  contract  is  unlawful,  or 

^        becomes  bo,  after  it  is  made;  or  where,  by  performing  it,  a  man 

■K-ould  derogate  from  tbe  public  duty  which  he  owes  to  his  country  j 

(i)  RlUhk   I'.  Alkinsoo,  10  EuU  <d)  Barker  i>.  Hodgson,  3  M.  ind  S. 

«9S.  897. 

(A)  De  SiU-nle  ti.  Kendal.  4  H.  and  («)  a    Vernon   918.   and   Blight   c. 

.  _       S.  SJ.— See  Ihis  casa  fotl.  Page,  3  B.  u[id  P.  805.  See  pojl. 

(El  Shubrick  V.   filmcnd,  3  Burr.  (/)  Hadltj  v.  Clarke,  8  T.  R,  9S9. 

^           I  eST.  and  Ritcliie  v.  AtkiiiRun,  oiitf,  (i?)  TouLcng  tj.  Hubbard,  S  B.  and 
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parties,  of  peremptory  obligation/ and  therefore  an  excuse  in  law.   But 

the  mere  apprehension  of  a  hostile  embargo^  founded  on  a  general 
rumour^  though^  in  fact,  an  embargo  was  laid  on  six  weeks  after- 
wards^ will  not  justify  a  breach  of  contract,  (a) 

Upon  the  principle  before  laid  down^  no  action  will  lie  on  a 
contract  made  with  reference  to  an  illegal  voyage ;  thus^  to  cany 
goods  securely,  shipped  without  the  licence  of  the  South  Soi 
Company,  to  a  place  within  the  limits  of  their  exclusive  trade;  for 
the  illegality  of  the  principal  contract  destroys  all  dedvative 
rights  by  vittue  of  it.  (4) 

XLV.  But  though  a  contract  in  violation  of  the  law  may  be 
void ;  yet  it  may  not  be  illegal  in  the  usual  sense  of  that  term,  if 
the  party  does  not  contemplate  any  illegality  in  his  share  of  the 
contract ;  that  is,  it  has  been  holden^  in  many  cases,  that  it  is  not 
sufficient  to  invalidate  a  contract  for  a  sale  of  goods,  that  the 
vendor  knew  they  were  to  be  applied  to  an  illegal  purpose,  unless 

^  he  have  a  share  in  the  unlawful  transaction,  (c)    By  analogy, 

therefore,  to  this  case,  where  A.  commissioned  B.  to  get  a  charter* 
party  efiected  on  his  ship,  Russian  built  and  British  owned,  and 
she  was  accordingly  chartered  to  go  to  America^  and  to.tfike  in 
there  a  cargo  of  permitted  goods,  rice  and  cotton  being  specified 
and  to  sail  therewith  to  Cadiz,  Lisbon,  or  Gottenlmrgh,  as  di- 
rected ;  but  by  previous  agreement  it  appeared  to  have  been  within 
the  contemplation  of  the  parties  to  carry  the  goods  to  some  port 
in  the  United  Kingdom,  and  that  the  ship  should  c:arry  no  licence: 
the  court  held,  that  this  was  not  an  illegal  contract^  so  as  to  de- 
prive A.  of  his  right  to  his  conmiission  for  procuring  the  charter- 
party  to  be  efiected.  {d)  . 

Master,  &c  of      XJLVI.  It  is  a  general  rule  that  the  charterer^  not  the  chartered 

rcuS?*'^'  ^^"^  ^^  ^  ^^^P>  18  to  be  considered  as  the  owner :  but  there  are 

exceptions  to  this  rule;  namely,  where  by  the  terms  of  a  charter- 
party,  coupled  with  the  particular  nature  of  the  service  in  which 
the  ship  is  employed,  an  intention  to  vest  the  temporary  property 
in  the  chartered  party  can  be  inferred.  One  of  the  terms  b  the 
case  of  the  Master  of  the  Trinity  House  t;.  Clarke  was,  that  the 

(c)  Alkinson  v.  Ritchie,  10  East  (c)  Hodgion  v.  Temple,  1  Marsh.  &- 

530.  cfilr,  and  po»i  {d)  Haines  «.  Bosk,  5  Taunt  5SL 

'    (»)  MTilkiBSon  p.  Loodonaack,  S  M.  See  likewise  Sewell  «.  IL  Jt.  Com- 

and  S.  117.  and  Toulmin  o.  Anderson,  pany,  4  Taunt  856.    When  part  of 

1  Taunt  897.    The  South  Sea  priTi-  the  voyage  was  illegal,  qwere^  wbe- 

leges  are  now  abolished,  so  fitr  as  re-  thei*  tl»t  part,  axUecedeni  to  the  iUe- 

lates  lo  an  exclusive  trade.  gal  Toyage,  was  n</t  insurable? 


the  tnmsport  serrice.  Upon  a  questioa  who  was  Ut  be  contddered 
88  the  owner,  whether  charterer  or  chartered  party,  the  court  of 
K.  B.  decided,  that  though  the  former  was  m  general  to  be  bo  con- 
sidered; yet  that  the  pardculai  terms  of  the  chvter-party,  coupled 
vith  a  consideration  of  the  peculiar  nature  of  the  service  contracted 
:foT,  shewed  an  intention  to  transfer  the  ownership  to  the  char- 
■tered  party,  (o) 

XL VII.  Upon  the  same  principle,  although  the  proprietor  of  the  When  the  m- 
sbip  should  furnish  the  chartered  party  wiUi  a  master  and  crew  to  ,hip  renuiBi  in 

navuFate  the  vessel,  such  a  circumstance  would  not  be  inccm^Btent  t'w.t'urtOTer. 

and  not  ux  Um 
with  the  poBsesBion  and  temporary  property  of  the  vessel  being  in  chuiered 
•  the  chartered  party.    The  court,  indeed,  in  the  case  above  cited,  ^"*T- 
considered  such  possession  of  the  master  and  cfew  as  not  reserved 
by  the  proprietors  of  the  ship  to  restrain  or  interfere  with  the  full 
and  free  use  of  the  ship  by  the  chartered  party,  but  as  BObsidiary 
and  subservient  to  such  use.     '*  It  is,"  stud  Lord  Ellenborough, 
"  the  same  thing  as  the  hire  of  a  waggon  and  team  for  a  certun 
time,  the  proprietor  of  the  waggon  stipulating  that  the  waggon 
shcmid  be  driven,  and  the  horses  taken  care  of,  by  his  own  waggoner 
and  boy,  vriioih  he  was  to  feed.    In  such  a  case  it  could  hardly  be 
made  a  question,  that  the  waggon  and  team  were  in  the  possession 
of  the  hh«r  during  the  harvest,  or  whatever  the  term  might  be  for 
which  they  were  hired." 

XLVni.  It  must  be  admitted,  however,  that  the  terms  made  use 
of  in  charter-parties,  "  to  charter  a  ship,"  are,  in  their  general 
construction,  equivocal.  They  may  either  mean  a  contract  in  the 
nature  of  a  demise  of  the  /mU  of  the  ship,  or  a  mere'  contract  for 
the  conveyance  of  goods,  by  which  the  space  and  capacity  of  the 
•hip  are  let  to  the  freighter.  In  the  former  case,  according  to  the 
anthofities,  the  chartered  party  would  have  a  teihporary  property, 
and  an  entire  possession,  not  controlled  by  the  circumstance  that 
the  ship-owner  furnished  a  master  and  crew  to  nayigate  the  ship. 
In  the  latter  case,  the  charter-party  would  not  di^r  from  a  bill  of  ' 
lading  of  the  whole  cargo}  and  the  possesuon  would  remain  in 
the  proprietor  of  the  ship,  and  not  in  the  freighter.  Many  im- 
portant points,  as  to  the  right  of  lien  for  freight,  d^end  upon 
this  distiikcfion,  which  vrill  be  more  accurately  considered  in  ano- 
ther Chapter. 

(a)  Master,  &c.  of  Trinit;  House,     subject  will  be  discassed,  more  ftiDf; 
«.  CIvke,  4  H.  and  S.  8SS.    But  this     |mm1,  in  the  Chapter  on  Freight. 
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In  the  case  of  Saville  v.  Campion,  it  was  covenaiited  by  ;a 
charter-party,  that  the  owner  should  receive  on  board,  in  London, 
all  such  goods  as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  Madras*  That  all  the  cabins  but  one,  which 
was  reserved  for  the  use  of  the  captain,  should  be  at  the  disposal 
of  the  freighter,  who  was  to  appoint  a  supercargo  to  superintend 
the  stowage  of  the  goods ;  but  the  captain  and  crew  were  employed 
•and  paid  by  the  ship-owner.  The  Court  of  K*  B.  held,  that  theie 
being  no  express  words  of  demise  of  the  ship  itself  in  the  charteB- 
party,  the  freighter  did  not  thereby  become  the  owner  for  the 
voyage,  but  that  the  possession  continued  in  the  ship-owner^  and 
that  he,  therefore,  had  a  lien  on  the  cargo  for  his  freight*  (a) 

XLIX.  It  still  remains  to  touch  slightly  upon  a  few  miscella- 
neous cases  not  easily  distributable  under  any  particular  head* 
In  actions  upon  charter-parties,  the  most  difficult  questions  are 
those  which  arise  upon  their  construction  $  not  only  as  reqpeds 
the  covenants,  whether  they  are  precedent,  subsequent,  or  inde- 
pendent, but  as  respects  the  reciprocal  duties  of  the  <>wner  and 
freighter,  and  the  admeasurement  of  damages  in  the  event  of  any 
breach  of  contract*    In  an  action  to  recover  damages  for  not  pro- 
curing a  cargo,  (according  to  the  terms  of  the  charter-rpttcty,)  to 
consist  of  various  articles  chargeable  with  diffieient  rate& of  freight, 
it  has  been  decided,  that  the  proper  measure  of  danu^^.was  to 
.estimafte  thefrright  by  means  of  an  nvecage,  so  as  neithor  to  takfc 
the  greatest  possible  freight,  nor  the  least,  (i)    And  the  freigfaler 
cannot,  in  calculating  the  amount  of  deeut  fre^ht,  insist  i:^aa  the 
specific  burthen  of  the  ship  as  stated  in  the  charter-party,  nnls4^ 
the  ndsrepresentation  iiad  been  fraxiduleiit*    But  where,  by  a 
charter- party,  a  ship  was  described  to  be  of  the  burthen  of  two 
hundred  and  sixty-(me  tons,  and  the  freights  covenanted  to  load 
a  fiill  and  complete  cargo ;  the  Court  of  King's  Bench  deddi^,  ibeX 
llie  loading  of  goods,  equal  in  number  of  tons  to  the  tomnigs 
.described  in  the  charter-pisrty,  was  not-a  jpevfonnance  of  the,cove- 
naiit,  but  that  thefreighter  wafs  bound  to  pot  0%  board  as  xxwlk 
.floods  as  the  ship  was  aipaUe  of  carryiiigwitk  safety,  (c) 

L*  In  the  constmctioa  of  a  cbnirteB-party,  wherethe  in^^*^ 
-OKnt  proposed  in  the  commencement  to  /contract  for  the  charterer 
jand  his  partner ;  but,  throughout  the  remainder  of  the  deed,  all 
4lie  stipnlatioiis  and  obli^alions.  were  inf  |the  ^aose  of  the  fte^hter^ 


(a)  Saville  v.  CainpioD,  9  B.  and  A. 
603.  and  see  thi»  ^asc  pott,  in  the 
Itbapter  on  Freight,  compared  with 
the  other  decisions,  which  are  tbert 


sUted. 

(b)  Thomas  v*  Clarke  and  Auolber, 
'S  Star*  v.  P.-  45. 

<c)  Hunter  r.  l^ry^eB^aod  A.  4SI. 


it  was  decitledj  that  the  words  in  the  beginning  of  the  iiistniment,  Cooiilnictioii 
for  hhnwlf  uid  partner,  ran  through  the  whole,  and  botmd  them  p«rtiM.  '  ' 
both  equaUjr,  since  the  name  of  Buch  partner  need  not  have  beeit 
tntroduced  at  all,  if  it  had  been  intended  that  the  other  alooe 
should  be  responsible,  (a)  But  where  the  master  of  the  plidn- 
"aSa^  ship  entered  into  a  charter-pSrty  as  agent  for  the  plaintiff 
^irith  the  defendant,  a  partner  in  the  house  of  M,  and  Co.,  for 
the  delivery  of  goods  on  a  stipulated  irnght,  and  the  goods 
were  delivered  to  M.  and  Co.,  the  consignees  in  the  bill  of  lad- 
ing, the  Court  of  King's  Bench  determined  that  the  pluntiffs 
couM  not  mainttdn  assumptit  against  the  defendant  for  freight.  (A)  [ 

The  judgment  given  in  this  case  proceeded  upon  a  technical  rule 
of  pleading;  namely,  that  a  contnu:t  under  seal,  having  been 
entered  into  by  Ute  captain,  on  behalf  of  the  plaintiS^,  with  one 
))f  t^  pattners  in  the  house  of  M.  and  Co.,  the  plaintiffs  were 
preelnded  from  bringing  an  action  of  assumpsit  against  that  very  . 
partner,  tot  the  identical  thing  already  contracted  for  witii  their 
«#B  captiun^  For  where  the  interest  is  the  same  as  tbat  secured 
1^  d*ed  Under  seal,  no  assumpsit  will  lie. — Fbr  freight^  stipulated  ' 
for  ky  deed>  ta  not  recttvAable  in  assumput. 
■  U.  Where  the  charter-party  firsl  provided  for  the  rate  at  which 
fr^hCMstbbepdd;  next,  the  time  when  tW  earning  of  H  was  ,  ,  _  ^ 
to  toma/tntdt,  and  the  period  when  H  was  to  end ;  and  then  went 
€n  tb  piiwidifr  for  the  time  when  tiie  freight  w*i  to  become^  pay- 
dMe,  btpQi  Ht  what  dhOuld  become  due  upon  the  «hip's  arrival  at 
t^  deMiatri  Outward  port,  and  what  should  subsequently  become 
4dw  irfter  4dSTery  of  the  cat^ ;  but  contained  no  provision  what- 
K*er  f(R-  the  payment  of  any  freight,  vntil  such  arrival ;  the  "Coutt 
«f  Knag's  Btntth,  in  c(HMtruing  it,  held  Aat  these  provisions  con- 
MlltaMd  bM  one  entire  continued  covenant,  qualified  as  to  thi 
SB»de  all  paijrment;  the  payment  of  any  freight  being  made  to 
depend  upon  tiie  attivsl  at  the  outward  port,  and  not  tt  dl  events'. 
3^  Idn  having  ha{^>ened  before  that  arrival,  no  provision  was 
Made  by  the  covenant  for  the  payment  of  eny  freight;  and  As  the 
^larter  party  did  not  appear  to  have  defintively  stated  the'mtent 
cf  ttie  pWtieB,  the  Court  wonld  only  look  1^  lite  tehna  in  tri&dh 
the  eoMract  itself  was  expressed,  (c) 

.  <4)TbMra»«.-Clwk«aD4Anoaer,  luidor  feal.         ' 

C  Stir.  v.  P.  45.  '  ie)  Qibbon  v.  Meadn,  S  B.  and  A. 

(*}  Shack  p.  AnthoDjt,  I  M.  and  S.  IT.    And  tee  Smith  ■>.  Wilson,  8  East 

613.    See  Leslie  t>.  WilMn,  S  Brad.  07.    MMtrell  v.  Sjmoiid.^bbotl, 

•nd  Bing.  171.,  nherethe  oimoniniay  !lia>  And  Byme  v.  FatliRson,  Wd. 

bi'tucd,  thmigh  ihe tnarterceiitracts  34-7. 
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Cooitnictioa  ^  an  obligation  by  deed  cannot  be  dissolved  but  by  deed;  bo, 
Sei        '^^  where  the  pluntiff  covenanted  by  a  charter-party  to  unload  the 

cargo  at  the  port  of  London,  a  mere  parol  substitutioa  of  the  port 
of  Liverpool,  instead  of  London,  was  held  not  to  confine  the  eAct 
of  the  deed,  (a) 
ReUxatkm  LII.  Under  the  principles  of  giving  charter-parties  a  liberal  io- 

^ms^^  S?*^*  terpretation,  the  courts  have  occasionally  relaxed  from  deman^ 
charter-p«rtf  the  Strict  execution  of  the  letter  of  the  deed^  even  as  respects  Ae 
i^![i!m<m  benfr-  voyage,  where  the  deviation  has  been  of  a  kind  in  which  tbe  coa- 
^^  sent  of  the  freighter  might  reasonably  be  implied.    And,  tbeie- 

PuHerv.  Stain-  fore,  in  Puller  v.  Stainforth^  (i)  where  it  was  covenanted  in  the 

charter-party  that  the  master  should  remain  forty  days  at  Peten- 
burgh  to  dispose  of  the  cai^o,  and  if  he  should  ncyt  succeed  m  that 
tune,  that  he  might  then  bring  it  back  to  England ;  but  instead  of 
which  the  master,  not  having  succeeded  in  disposing  of  it  in  the 
forty  dajrs^  proceeded  to  Stockholm,  and  theie  sold  the  caifoiddi 
the  best  intenticms,  and  took  in  other  goods  for  freight,  witkwhieh 
he  returned  to  London ;  it  was  decided  by  the  Court  of  Kiag^s 
Bench  that  he  had  committed  no  deviation  within  the  aidMHatial 
meaning  of  the  duirter-party ;  and,  thoefore,  was  entitM  to  hh 
freight  under  the  deed^  after  carrying  to  tiie  account  of  the  no- 
chant  the  freight  earned  in  bringing  the  goods  from  SloeUioiak 
Bdl».Pii]kr.       LUI.  In  Ben tf.Pimer(c)  theCourt of  Common PIcaapfOMineed 

another  decision  upon  the  same  principle.  The  circomstaaeei  d 
this  case  were^  indeed,  almost  exactly  similar  with  the  piece£Bg« 
It  was  covenanted  in  the  charter-party,  that  the  merduol  shoaU 
remain  forty  days  at  Petersburgh  to  dispose  of  a  part-cargo  of  kid; 
and,  if  he  should  not  be  able  to  effect  it  in  that  time,  he  diouU  bring 
it  back  to  England.  Upon  bringing  it  back,  the  merchants  woe 
to  pay  him  27001. :  but  if  the  voyage  succeeded,  they  were  to  fif 
40001.  Having  waited  the  stipulated  time  widiout  eActkig  the 
sale,  and  thinking  that  he  might  find  an  advantageous  madtft  ^ 
Stoekholm,  or  at  least  by  taking  in  a  homeward  cargo  there  nii|^ 
save  the  merchant  from  a  total  loss  of  the  freight  of  the  kid,  li* 
master,  instead  of  immediately  returning  to  England,  sailed  for 
Stockholm,  and  there  took  in  a  homeward  cargo  of  hemp,  w!& 
.  which  and  the  lead  he  then  returned  to  England.  The  dear 
profit  of  bringing  this  cargo  was  about  24007. ;  the  sums  payatk 
under  the  charter-party  as  before  said,  if  the  voyage  had  been 

(a)  Thomson  o.  Brown,  1  Moore,  S7S. 

35S.    This  case  appears  to  overrule  (h)  II  BasL  SSS. 

Hotham  v.  S.  I.  Company,   1  Dougl.  (c)  8  Taiwt  285. 

I 


mccoflifal,  would  have  been  about  4000/. ,  The  master  offered  to  „f*^t^J|^ 
settle,  the  acDOunt  with  the  merchant  by  charging  him  with  what  pu^*- 
wwild  have  beai  doe  if  he  had  loaded  the  ship  htrmeward,  and 
allafwivg^^hjm  the  bene&t  of  the  clear  earnings  that  bad  been  made; 
thus  demanding  from  him  about  1600/.  But  this  he  refused;  and 
aosisted  that  the  earnings  should  go  in  diminudon  of  the  2700/., 
Ccc.  taid  that  the  master  was,  therefore,  entitled  only  to  about 
€00^  Upon  this  the  master  brought  an  action  in  the  Court  of 
Comnon  Pleas,  upon  the  charter-party,  for  the  non-payment  of 
the  2700/.  with  Ute  per  ceotage  and  gratuity.  At  the  trial  the 
jury  gave  a  verdict  for  those  sums.  An  appUcation  was  made  to 
the  court  to  reduce  the  verdict  to  the  sum  that  had  been  previ- 
onaly  offared  by  the  merchant :  but,  after  argument,  the  vcsdict 
waa  allowed  to  stand>  (a) 

The  principle  of  .the  deuuon  in  this  case  spears  to  be,  that  the 
(Mtrtiea  themselves,  in  their  charter-party,  had  fixed  the  sum  tfi  be 
P^d  for  the  f^lure  of  their  voyage  ;  and  that  the  voyage- h»viug 
bUeif  but  ^the  master  having  performed  his  full  duty,  he  was 
entitled,  as  a>  matter  of  course,  to  thb  sum.  That,  as  &r.  as 
jce^t«cte4  the.  return  cargo,  he  was  bound,  indeed,  to  bring  back 
thijt  Jeuif :  ^t  aa  a  greater  part  of  his  ship  was  unoccupied,  and  as 
the.  wcni^tJAii  si  it  .with  a  c^go  for  himself  did  not,  interfere  with 
'mag  IMMiWe.iixttrest  of  the  merchant,  whose  busioeat  wfks ^fict 
■r™'f't'tHi  (here  could  be  no  objection  to  his  taking  in  such  a  por- 
tion oi  titp  hfmifHvard  caj^o  on  his  own  account.  Mansfield,  C.  J.,  B«ll  v.  PnlUr. 
indeed^  aaU,  .tl)at  he  coneidered  it  as  a  mere  contract  to  take  cer- 
tain goods  to  Ruspia,  upon  sale  or  return ;  and  that  he  could  *^ 
BO  reaion  why,  in  the  return  voyage,  the  captain  might  not  earn 
wiMt  du  b«  oould,  by  taking  other  goods  on  board  for  his  own 
)h^k£X.  ^'  In  common  cases  of  charter-party,"  said  his  Inrdship, 
f*tbvBiWiwUy  is  a  covenant  that  the  freighter  will  supply  a  jc^- 
^fon.  Mnptity  of  homeward  freight  at  the  foreign  port ;  and  if  he 
ifitft-  oMt  *^  plaintifT  has  his  action  on  the  covenant  against  him. 
fiutHappose,  instead  of  leaving  the  damages  open,  he  stipulates. 
If  I  nrW"*.  provide  a  caigo  for  you,  I  will  pay  you  so  much^T-would 
iMt  thf  ©wner,  in  that  case,  have  a  right  to  take  goods  on  board 
Sat  .hia  own  account  ?  His  ship  is  at  full  liberty  for  him  to  make 
•ar,  ^b^  profit  of}  and  m  such  a  case  he  doubtless  would  insist 
on  more  or  less  liquidated  damages,  according  to  the  chance  he 
f<H«Baw  of  getting  freight  home  from  the  place  where  he  was 
gpingi  he  would  raise  or  lower  his  demand  accordingly  j  and  in 

(«)  Tide  Abbot),  til. 
3a 
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Conttirbctioii     8U(^  CMC  I  Me  no  reasoii  why  flte  persM  who  hafl  stipdaled  to 
o  ^       r-pa  -  ^^^  ^^^^  Hcfaidatied  damages,  should  be  dbeharged  from  any  iftit 

thereof  on  AcconAt  of  the  profit  which  the  plaintiff  might  mi&e  by 
the  carj^o  supplied  by  any  other  person/' 
CoDstmcticn         LIV.  The  charter-parties  of  the  great  pubKc  companies,  and 
?lft?M  oVth^''  »^^  pafticulatly  those  of  the  East  India  Compaiiy,  are  nsadly 
Enst  India        conddVed  in  ihdfe  rigorous  terms  than  those  between  priyate  mer- 
"^^^*         chants  and  shij^-dwners ;  the  value  of  the  txrgo  being  so.mudi 
greater,  and  the  company  itself  having  less  opportunity  of  penooii 
ITttpetvisIon.    Accordingly,  in  the  interpretation  of  these  charter- 
parties,  there  is  a  wider  scope  for  flie  indulgent  considenAba  d 
the  coiMs  of  law ;  and  they  win  exercise  the  indulgence  irithm 
those  Knfiits  which  will  preserve  the  existence  oty  «nd  give  eftct 
to,  a  liberal  and  equitable  intention  upon  the  pait  of  the  company, 
but  without,  on  the  other  hand,  departing,  too  widely  from  the 
specific  iHSpulations  of  the  parties. 
Hotbam  «.  E.  I.      The  Court  of  King's  Bench  proceeded  upon  this  principle  in  Ae 
Company.         ^^^  ^f  Hotham  v.  The  Ea«t  India  Company,  (a)     In  this  caaclk 

dharter-^party  contained  the  n&tai  clause  of  the  East  India  Coni- 
pany's  cbaH^ra,  that  the  company  should  not  be  liable  to  pay  any 
freight  or  demurrage,  unless  the  ship  arrived  in  safety  in  tSie  ri?er 
Thames,  and  there  made  a  right  delivery  of  the  "V^hole  and  entift 
cargo.  Another  clause  in  the  same  charter-party  provided,  that 
if  any  of  th^  homeward  godds,  wheh  deliirered,  should  be  vet  of 
damaged,  the  ship-owners  should  take  them  at  the  invoice  price. 
Biit  by  a  third  clause  they  were  not  to  be  charged  widi  any 
damage,  except  such  as  should  appeifr  to  be  sea-damage,  Tte 
ship,  in  her  returh  home,  iiiet  with  a  storin,  and  "Wem  cftfanded, 
Vbereby  part  ofber  cargo,  consisting  of  aattpefSre,  was  lost,  and 
the  principal  part  of  whM  reihained  wHs  damaged ;  bul;  that  wal 
got  out  6f  Hie  ship  and  sent  to  London,  Hidiers  the  veMel  wtiaiAer- 
wturds  brought,  with  a  small  part  iA  -th^  cargo  atiH  f^^aamioig  ^ 
board.  The  d^ndants  cotxtended,  lihat  4f  th^  1i^«re  -Sable  to 
fi^ight  at  all  under  these  circumstanceii,  they  wek^,  bjr  ^  above 
dauses  in  the  chai^r-:t>iirty,  totltled  to'k  d<Sdacti6niiifefl{^rf 
the  goods  lo^t,  as  well  as  those  which  1iN$re'damli^,  Ittid  the  «e-  ^ 
penses  of  bringing  home  the  hitter,  and  r^nderih^'them  laitfkH- 
able.  These'pbints  canie  on  to  lie  tried  on  diffisrent^ft^M  iMiitt 
lind  the  jtiry  found  tiiat  the  pkintifi  ^e^  not  liable^o'ni^fOT tk 
goods  lost  or  damaged ;  but  that  they  were  liable  to  "th^  defendttits 
for  their  prdportion  of  saving  the  goods,  by  wayo^genenB-atWi^ 

(d)  Douglas/^n. 
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Coortructlon  a  [f  the  ship  do  not  arrive  in  safety  in  the  Thames,  the  company 
Mitiet  of  the  shall  not  be  liable  for  freight  and  demurrage,  or  for  any  demands 
E.  I.  CompAoy.  •^  respect  of  the  ship's  earnings  in  freight  voyages  for  the  com- 
pany, or  on  account  of  any  other  employment ;"  for,  construmg 
the  latter  words  according  to  the  context,  they  mean  the  employ- 
ment of  the  ship  in  any  other  voyage  or  adventure;  and  in  no 
degree  i^ply  to  the  putting  of  the  passengers  on  board. 

LVI.  Another  question  arose  upon  the  charter-party  m  the 
>«ame  case.  It  was  one  of  the  conditions  of  this  deed  that  the  com- 
pany should  allow  the  master  200/.  for  every  calendar  month  he  re- 
mained in  India  for  the  current  expenses  of  the  ship ;  such  payment 
to  be  from  the  first  port  of  delivery  in  India,  and  to  continue  until  the 
ship  should  be  discharged  from  her  last  port  in  India,  or  China,  to 
return  to  Europe.  In  the  case  in  question  the  ship  was  ordered 
.from  England  to  Madras,  from  Madras  to  Canton,  and  from  Can- 
ton with  her  lading  to  England.  In  the  course  of  her  vo}  sge  to 
England  she  encountered  a  storm  off  the  coast  of  India,  and  sof- 
•fered  so  much  damage  that  she  was  obliged  to  put  into  Bombay  to 
refit.  Here  she  remained  for  some  months ;  for  two  of  which 
months  she  was  employed  in  some  short  service  by  the  company, 
^  and  was  paid  accordingly.     The  master,  upon  his  return,  de- 

manded the  200/.  monthly  money  for  the  whole  time  he  had  been 
at  Bombay ;  and  contended  that  Bombay  was  hia  last  port  of  de- 
parture under  the  charter-party.  But  the  court  decided  against 
his  claim,  and  held  that  the  last  port  under  the  charter-party  was 
Canton. 
Effect  of  the  LVII.  It  is  another  usual  condition  in  charter-parties  by  the  East 

Se  CompiuD^  ^^  Company,  that  the  company's  presidents  and  consuls  abroad 
thUT*"  *****      "*y  employ  the  ship  hired  either  in  trade  or  warfare.  -  This  clause 
pioTthe  ihif^in  came  under  the  consideration  of  the  Court  of  King's  Bench,  in 
^e  or  wir-     Dobree  v.  The  East  India  Company,  (a)    The  company's  presi- 
dents abroad  having  not  only  employed  the  plaintiff's  ship  to  form 
part  of  a  military  expedition,  but  very  considerably  altered  her 
form  and  appointments,  in  order  to  adapt  her  to  the  caniage  of 
^        guns,  the  plaintiff  insisted  that  they  had  exceeded  their  power  imder 
the  above  clause  in  the  charter-parties.    But  the  court  dedded 
that  t^ey  had  not  exceeded  it,  and  had  only  to  restore  the  ship  to 
its  original  state;  and  that  the  owner  was  not  entitled  to  agrnter 
8um  than  ui^der  the  charter-party .^ 

LVUI.  Another  principle  to  whidi  the  Court  wiU  resort  in  the 
interpretation  of  charter  parties,  and  by  which  it  will  occasionaDy 

(«)  Dobree  r.  E.  1.  Compaoy,  IS  East  290. 


limit  the  capacity  of  the  Btiict  letter,  ia  the  nsage  of  trade;  for  as  Com^cIwi 
the  portieii  are  necessarily  suppoBed  to  be  acquiunted  wi^  the  putin. 
usage  and  ciutoine  of  merchtgiits  in  their  own  particular  trade,  it  iB 
a  natural  inference  that  such  usages  make  a  part  of  the  genend  and 
underBtood  circumstances  under  which  they  contracted,  and  that 
they  Me  only  omitted  because  supposed  to  be  matter  of  concession  2^^  i»H*»i 
upon  both  sides.  Lord  Kenyon,  and  after  him  Lord  EUenborough, 
frequently  acted  upon  this  principle,  requiring  only  that  the  usage 
should. be  good,  reasonable,  and  general ;  in  a  word,  the  law  mer- 
chant, and  not  a  bye-law,  resolution,  or  agreement,  of  any  mere 
bodyj  or  club  of  mercantile  men.  But  it  woidd  seem  that  such 
usage  wHl'  be  sufficient,  if  it  be  universal  amongst  the  company  or 
association  to  which  the  two  parties  to  the  action,  the  pl^nti£F  and 
defieridant,  belong.  And,  therefore,  in  Donaldson  v.  Forster,  (a) 
where  it  was  the  stipulation  of  the  charter-party  tiiat  the  merchant 
should  have  the  exclusive  use  of  the  cabin,  and  where  the  master 
alleged  a  usage  that,  in  charter-parties  so  expressed,  the  master 
was  still  allowed  to  take  out  a  few  articles  of  private  trade ;  Lord 
Kenyoa  allowed  the  usage  to  be  given  in  evidence  in  diminution 
t4  the  strict  obligation  of  the  charter-party. 

LIX.  But  though  the  courts,  as  before  said,  will  assist  the 
equity  of  cases,  and  irill  give  effect  to  the  presumed  intention  of 
the  parties,  by  construing  the  particiihir  Ktipiilatlona  by  reference 
to  the  context,  and  by  selecting  of  two  meanings  that  wliich  is 
most  fair  and  equitable,  it  is  necessary  to  repeat  that  they  will  not 
make  new  contracts  for  the  parties,  nor  set  aside  positive  and  spe- 
cific engagements,  ^yhich,  however  hard,  admit  only  of  one  inter- 
pretation. And,  therefore,  in  Blight  v.  Page,  (A)  before  cited,  the 
Court  of  King's  Bench  required  the  execution  of  the  positive  con- 
tract, or  satisfaction  for  the  non-performance,  though  the  party 
had  bound  himself  to  wliat  he  could  not  perform. 

LX.  The  case  of  Blight  v.  Page  is  a  leading  case,  and  must  ^"bI"  "■  ''•g^- 
therefore  be  shortly  stated.  It  was  an  action  upon  a  memorandum 
for  charter,  by  which  it  was  stipulated  on  the  part  of  the  owners, 
that  the  ship  should  swl  to  Liebau,  and  there  load,  from  the  factors 
of  the  defendant,  a  full  cargo  of  barley,  and  proceed  therewith  to  Ber- 
wick, and  deliver  the  same  on  being  paid  freight  at  the  rate  of  8*.  6d. 
per  quarter,  witlt  two-thirds  port  charges  and  pilotjigc,  (restraints 
ot  princes  and  rulers  excepted,)  one  half  of  the  freight  to  be  paid 
on  the  right  delivery  of  the  c.-irgo,  and  the  remainder  in  two  months 

(■>  Abbott.  Vli.  This   cose    i;  riled    in    the  qoIg   to 

(>)  3  B.aii(l  p.  S9S.  and  see  «nle.      Toateug  v.  llubburcL 
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Constniction     following ;  and  the  ship  was  to  be  allowed  to  iremain  on  demar- 
parties.  rage  ten  days  over  and  above  her  running,  or  lay  dap,  at  3/.  per 

diem.    On  her  arrival  in  Liebau  Roads,  the  captain  was  informed 
by  the  factors  of  the  defendant,  that  the  Russian  government  lad 
prohibited  the  exportation  of  barley;  and  that  it  was,  therefore,  out 
of  their  power  to  furnish  the  intended  caigp.    The  captain,  how- 
ever, entered  the  port ;  and,  after  continuing  there  forty-nme  days^ 
returned  in  ballast  to  Berwick.    The  action  was  brought  to  reocms 
459/.  for  freight^  271.  I8f .  for  charges,  and  30/.  for  ten  days'  de- 
murrage.    It  was  argued,  for  the  defendant,  that  the  cxceptmi 
of  the  restraints  of  princes  and  rulers  was  applicable  both  to 
owners  and  shippers :  but  Lord  Kenyon,  C.  J.,  dadded  agaiBBt  ths 
defendant  on  this  point,  upon  the  above  general  principle  of  law  \ 
and,  therefore,  held  that  the  plaintiff  was  entitled  to  recover  the 
£reight  and  charges :  but,  with  respect  to  the  deiniinage»  he  hd^ 
that  as  it  appeared  that  notice  was  given  before  the  o^^taineBfened 
the  port,  that  the  factor  could  not  foVnish  a  cargo,  thert  wisas 
pretence  for  making  the  plaintiff  liable  to  that  chai^* 


CHAPTER  II. 


BILLS   OF   LADING. 


Ws  twv«  before  h&d  occasion  to  obseFVC  ujkw  tbe  exwt  unalog;  ^f  ■■>t<^  '>' 
bekwew  tJte  ship-ownef,  uh  <»mer  ^y  i^Ki  <Mi4  tbe  cokuoqu  caiu  '"^o"""^*- 
mr  tif  land  j  ftnd  to  add,  that  from  t^e  coQsideniliiHt  of  th«w 
oomiocv  iwtun^  tbe  law,  when  ticit,  4^Ia44ed  l»y  Mie  CMttcwt  of 
^  pwrtiefb  iBvoses  upon  both  felfi^ions  the  aamfi  duties  and  the 
MSM  fialu  aod  Uabilitiea.  Their  iormt  of  tmBioeas  nod  dedinf 
lure  likewise  tfie  same  general  resemblance.  T^m  tbe  bill  of 
ladingof  tbe  ahip-owner,  (or  bis  master,)  is  nothing  more  than  his 
fomnl  receipt  as  a  carrier,  by  which  he  acknowledges  that  he  haa 
TCoeiT^  certain  goods  on  board  Ifis  ship;  and  obliges  bimself  tQ 
ddiver  them  to  the  c(»isignee  or  his  assigns,  <'  in  like  good  order 
HM  conditim  m  he  received  them,  tie  qot  of  G«d,  the  king's  ene- 
fftip^  Jire,  and  all  and  evarjf  (tiher  ^foigtrs  w4  accidenta  (^  the 
mati  nv«n,  aad  uamgaam^  of  vhatpmer  mUure  and  ktnrh,  eur- 
«epted."{a)  It  may  be  unnecessary  to  observe,  tlint  the  common 
law  liability  of  a  land  carripr  cumpreheridE  ail  accidents  and  lo.sges 
whatever,  whether  by  negligence  or  mere  contingency ;  the  act  of 
God  and  the  King's  enemies  only  excepted ;  and  that  under  this 
^ability  the  carrier  is  answerable  fur  loss  by  fire.  From  the  cxuct 
analogy  of  the  two  characters  of  the  ship-owner  and  the  land  ear- 
lier, the  common  law  would  doubtless  give  the  same  extent  to  the 
lisbility  of  the  ship-niaster,  unless  it  were  limited  by  this  express 
pfccautiouary  restriction  in  the  bill  of  loding,(6) 

I.  Where  a  vessel  is  hired  by  charter-party  the  merchant  is  Biili  ofisiiinB 
umially  the  hirer  of  the  whole  of  such  ship  ;  and  the  charter-party,  u/ihe'^rMWr, 
M  observed  in  the  preceding  Chapter,  is  the  deed  and  contract  "i'i"  po5™''iI 
mxler  which  Uic  is  let.    When  the  goods  are  £hip)>ed  in  pursuance  charter- pvtiei. 
of  this  contruct,  the  master  delivers  to  the  merchant  bills  of  lading; 
,    tlie  charter-party  being  Ibc  agreement  to  carry  and  convey,  and  the 
Ull  of  hiding  being  the  evidence  of  the  shipping  of  the  particular 

(')  These  ws  the  usual  exprusRloiiR  <i)  It  is  also  limited  b;  act  of  pir- 

i»  bills  of  luding  ;  but  Ihcy  arc  i;ul      liameut.     Sec  pott. 
■nifemllj  adupttd.    ite  pint. 
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merchaBdise  to  be  conveyed  in  pursuance  of  the  contract.   But 
the  bills  of  lading,  which  are  more  specifically  such,  are  those 
which  are  usually  given  by  the  master  or  owner  of  a  ship  em- 
ployed as  a  general  carrier ;  and,  in  that  character,  receiving  the 
property  of  various  merchants,  unconnected  with  each  otlier,  and 
engaging  to  convey  their  respective  goods  to  the  place  of  the  ship** 
destination.    Upon  receiving  such  goods,  the  master,  in  the  first 
instance,  merely  gives  a  written  acknowledgment  of  having  re- 
ceived them  on  board,  and  immediately  afterwards  signs  two,  or 
sometimes  three,  of  the  more  formal  acknowledgment  and  obliga- 
tion, termed  a  bill  of  lading;  one  of  which  bills  of  lading  is  kept 
by  the  merchant  for  himself;  a  secbnd  transmitted  to  his  con- 
signee, factor,  or  agent  abroad,  by  the  post  or  packet;  and  the 
third  usually  sent  to  the  same  person  by  the  master  of  the  ship, 
together  with  the  goods.  But  it  will  be  prudent,  in  all  cases,  for  the 
master  to  keep  a  copy  of  the  bill  of  lading  for  himself.    The  sub- 
stance of  this  bill  of  lading,  as  above  mentioned,  is  the  formal  ac- 
knowledgment of  having  received  the  goods  on  board ;  and  the  en- 
gagement to  deliver  them  to  the  consignee  or  his  assigns,  he  or  they 
paying  the  freight  agreed,  with  the  customary  primage  and  average. 
Such  bill  of  lading,  therefore,  may  be  considered  as  containing  three 
specific  stipulations.    TTie  first,  that  he  the  master  will  deliver  the 
goods  in  like  order  and  condition  in  which  he  received  them  to  the 
consignee  or  his  assigns.    Secondly,  that  he  expressly  excepts  him- 
self from  any  liability  for  loss,  damage,  or  accident,  arising  from 
the  act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what- 
ever nature  and  kind  soever.    And,  thirdly,  that  he  shall  be  paid 
the  freight  agreed  upon  "  before  delivery,"  with  the  accustomed 
primage  and  average.    When  the  ship  is  homeward  bound  bm 
the  West  India  Islands,  which  send   their  boats  to  fetch  thor 
cargo  from  the  shore,  there  is  introduced  a  saving  out  of  this 
exception  "  of  risk  of  boats  so  far  as  ships  are  liable  tkerete/' 
And  in  that  case,  the  whole  clause  of  the  exception  is  as  follows: 
— "  The  act  of  God,  the  king^s  enemies,  fire,  and  all  and  even/ 
other  dangers  and  diccidents  of  the  seas,  rivets,  and  namgatmy 
of  whatever  nature  and  kind  soever,  save  risk  of  boats,  so  far  at 
ships  are  liable  thereto, excepted"  (a) 


{a)  By  a  bill  of  lading  a  ship-owner 
undertook,  that  goods  should  be  de- 
livered safe,  ."  the  act  of  God,  the 
king's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the 


seas,  rivers,  aad  navigation  of  ^^^ 
ever  nature  and  kind  soever,  Mv^rii^ 
9f  hoaUj  90  far  a$  Mf9  art  U^ 
thereio,  excepted."  The  goods  lit^ 
ing  boon  dispatclied  from  theabip)  i* 


II.  A  ship  employed  in  the  general  carrying  trade  is  termed  8 
generai  ship,  a  name  applying  to  distinguish  it  from  vessels  taken 
op  upon  charter-parties.  When  it  is  intended  to  employ  a  ship  Theownerofa 
in  this  general  carrying  trade,  it  is  usual  to  give  notice.of  such  S^utldbTUw" 
intention  by  advertisement  of  printed  papers  or  cards,  mentioning  ootices  or  ad- 
tiie  name  and  destination  of  the  ship,  her  burthen,  and  (if  during  usned  b^  him 
a  period  of  war,)  whether  she  is  to  sail  with  any  and  what  convoy,  r^^""*  »*» 
and  other  matters  relating  to  the  voyage.  This  advertisement  is  &c. 
understood  by  merchants  as  a  special  engagement,  assurance,  or 
warranty,'  to  the  shippers ;  and  accordingly  becomes  a  part  of 
the  contract,  although  not  afterwards  repeated  in  the  bill  of  lading. 
Hence,  if  a  general  ship  have  been  thus  adverttded  for  a  particular 
voyage,  aqd  her  destination  be  afterwards  altered,  the  owner  "is 
bound  to  give  specific  notice  of  the  alteration  to  every  person  who 
ships  goods  on  board.  Accordingly,  in  Peel  v.  Price,  (o)  a  ship- 
owner was  held  liable  for  special  damage  to  a  merchant,  whose 
goods  he  had  received  under  the  notice  of  one  voyage ;  and  had 
afterwards  changed  the  destination  of  the  ship,  and  performed  his 
voya^  by  a  circuitous  course,  without  any  notice  of  the  change. 
The  action  was  in  the  form  of  a  spedal  action  on  the  case  for  de- 
ceitfully representing  that  the  defendant's  ship  would  sail  from  the 
port  of  London  to  Messina  and  Naplem,  and  then  altering  ber  des- 
tination to  Naples  and  Messina,  whereby  the  plaintiff,  who  had 
shipped  goods*  on  board  her  for  Messina,  and  effected  polides  of  P«d».  Price, 
maurance  to  cover  that  risk,  was  afterwuds  forced  to  eS^ct  other 
policies  at  a  higher  premium,  giving  the  ship  leave  to  sul  to  Na- 
ples b^ore  going  to  Messina.  The  defendimt  had  printed  and 
cii«idated  a  card,  stating  that  this  ship  was  to  proceed  to  "  Mes- 
sina and  N^les."  One  of  these  cards  had  been  received  by  the 
ylaintiff,  but  at  what  time  did  not  appear.  No  freight  offering, 
tiie  defendant,  about  the  month  of  April,  altered  the  destination 
of  tbe  ship  in  this  amongst  other  respects,  that  she  was  to  sail  to 
"  Naples  and  Messina."  A  fresh  card  was  printed  and  placed  in 
the  defendant'B  counting-hoi\Re.  But  there  was  no  evidence  that 
the  plaintiff  Kaw  it ;  nor  was  it  delivi'rcd  to  him.  The  ship  sailed 
to  Naples  in  the  first  instance,  and  tlic  plaintiff  effected  policies 
in  the  manner  stated  in  the  declaration.  It  was  proved  to  be 
customary  to  alter  the  destination  of  ships  when  freight  cannot 

her  boat,    according    to  the    usual  terms  of  the  bill  uf  lading,  to  make 

Cotiiw  of  IraJc  in   the  Wist  Indies,  good  Hi e  loss.  Juhiistou  c.  Bcnsoa,   1 

Htm,  together  «ith  the  boat,  lost  in  Bruil.  aad  Bingh.  454. 

a  hurricane.    It  was  held,  that  the  (a)  4  Cuinpb.  SIS. 
ship-owner  nas  Qot  liable,  under  tbe 


Dnte «.  R^  Qo,  had  become  msolreat ;  and  the  flax  being  demanded  by  Pea- 
cock  and  Co.,  it  was  delivered  to  them  upcm  an  indemnity.  Under 
these  circumBtanceB  Reynolds  brought  Ub  action.  The  only  dif- 
ficulty in  the  case  was,  that  though  Cooper  and  Co.  were  in  p«- 
session  of  a  bill  of  lading,  vid  had  sold  the  cargo  to  Reynolds  by 
means  of  it,  it  could  not  be  produced  in  evidence,  not  beii^ 
stamped.  In  the  absence,  therefore,  of  this  document,  it  was 
contended,  that  there  were  neither  the  means  of  transfer,  nor  the 
evidence  of  it :  that  all  the  decisions  upon  this  Bul^ect  had  pro- 
ceeded on  the  ground,  that  the  possession  of  the  bill  of  lading  was 
symbolicall}  the  possession  of  the  goods,  but  without  it  the  pro- 
perty could  not  vest  in  the  consignee,  and  he  could  not  transfer  it 
to  another.  But  Lord  £llenborough  held,  that  Cooper  and  Ca 
had  become  the  purchasers  of  the  flax,  and  had  completed  their 
title  to  it  by  accepting  the  bills  of  exchange.  The  property, 
therefore,  had  vested  in  them,  and  they  had  not  exceeded  thdr 
right  in  disposing  of  it.  Peacock  and  Co.,  the  consignors,  after 
having  received  the  bill  of  exchange,  were  in  the  situation  ai  paid 
vendors.  Therefore,  when  the  flax  was  deposited  at  the  wharf, 
his  Lordship  said  he  was  of  opinion  it  was  received  by  the  de- 
fendant, (the  wharfinger)  on  account  of  the  phuntif^  and  oogfat 
to  have  been  delivered  up  to  him. 
But  k  tnntfer  Vf.  But  if  the  consignee,  or  first  buyer  of  the  cat^,  shall  hare 
ingiBuot  abu-  himself  received  the  bill  of  lading  upon  some  condition,  and  saA 
hite,  where  tha  condition  t>e  expressed  in  the  bill  of  lading,  so  that  the  bill  csp' 
hiiBMif  receir-  ries  a  notice  of  this  qualification  upon  the  fece  of  itself,  when  jm- 
tii>n°"ch*^-  "l""^  i°  '^^  market,  a  second  purchaser  from  such  buyer  cannot 
^tioDbeiDgei-  derive  a  greater  right  than  the  first  buyer  himself  pcKsessed,  as  be 
'""^  buys  with  full  notice  of  the  condition  and  limitation.  Barrow  v. 
Coles  (a)  was  decided  uptHi  this  principle.  The  house  of  Norttm 
and  fltzgerald,  at  Demarars,  had  drawn  s  bill  of  exchange  upon 
VoBS,  in  London,  payable  to  their  own  order,  and  indorsed  it  tv 
the  plaintiff,  at  the  same  time  annexing  to  it  a  bill  of  lading  of 
the  cargo  of  coffee,  with  an  indorsement  upon  it,  making  them 
deliverable  to  Voss,  if  he  shovdd  accept  and  pay  the  draft;  if  not, 
to  the  holder  of  the  said  draft.  The  bill  of  exchange,  and  bill  of 
lading,  being  sent  to  Voss,  he  accepted  the  former,  and  detadied' 
the  IftttCT  from  it.  He  then  indorsed  the  bill  of  lading 'for  a  v»- 
luiible  consideration  to  the  defendant :  but  he  did  not  pay  the  biB 
of  exchange.  But  Ixird  EUenborough  held,  th.it  the  upecial  in- 
dorsement on  the  bill  of  lading  ought  to  have  niadc  the  defendant 


prMMdthereu).  , 


(o)  3  Camiib.  9i. 


ioqnire  whether  the  cootUtion  oc  which  the  cofiee  was  delivered  B*mnrii.Coki. 
to  Vofls  had  been  fulfilled;  and  that,  after  the  dishonour  of  the 
bill  of  exchange,  the  property  in  the  coffee  vested  in  the  plaintiff, 
who  had  a  verdict  accordingly. 

VII.  TTie  extent  and  effect  of  the  right  of  stopping  in  transitu 
by  an  unpaid  consignor  belongs  to  anotiier  part  of  this  work.  It 
nill,  Uierefore,  he  sufficient  to  obBerve  in  this  pUce,  that  where 
the  consignee  ia  in  the  relation  of  an  actual  buyer  to  the  consignor 
there  the  property  vests  in  the  consignee  immediately  upou  its  being 
defivered  on  board  of  ship,  or  to  an  agent  of  the  consignee  in  tiiie  conn- 
tiy.  (a)  In  this  case  the  master,  or  ship-owner,  is  the  mere  carrier  of 
the  goods  for  such  purchaser.  It  is  true,  indeed,  as  will  appear  in 
the  Clutpter  on  Stoppage  in  JVansitu,  that  such  goods  are  under 
certain  drcumstances  liable  to  be  arrested  by  the  consignor  t  the 
right  of  stoppage  in  trantitu  being  one  of  those  equitable  rights, 
to  asisist  which  the  law  relaxes  very  considerably  from  its  more 
formal  rules ;  and,  under  this  principle,  requires  a  more  complete 
d^very  to  defeat  the  right  of  the  consignor,  in  this  respect,  than 
is  flofficiient  in  all  other  cases  to  vest  the  possession  and  property,  (b) 

VIII.  As  the  equitable  right  of  a  creditor,  or  of  a  correspondent  Effect  of  tho 
with  mutual  dealings,  is  effectually  as  good  as  that  of  a  buyer  for  ^"TJ^^ 
value  ^om  the  consignor,  the  law  regards  this  relation  with  the  ■  creditor,  or 
asme  favour  as<the  former;  and,  under  this  principle,  admits  the  ^^T^n*! 
prtqperty  to  be  vested,  or  rather  to  be  removed  out  of  the  bands  of  <te&u<v> 

the  consignor,  by  a  less  perfect  delivery  than  is  required  between 
principal  and  foctor.    The  general  rule,  under  these  circumstances, 
is,  that  the  indorsement  and  delivery  of  a  bill  of  lading  to  a  cre- 
ditor conveys  the  whole  property  in  tiie  goods  from  the  time  of  its 
delirei^.     Vertue  v.  Jewell  (c)  is   a  recent  decision  under  this  vertnev. 
principle ;  and  indeed  deserves  a  more  than  curBory  consideration,  Jewel'- 
aa  incidentally  involvmg  the  general  effect  of  the  indorsement  of 
bills  of  lading  with  or  without  notice.     It  was  an  action  of  trover 
by  the  indorsee  of  aibill  of  lading  against  a  master  of  a  ship  re- 
fadiig  to  deliver  the  cargo  assigned  under  it.    A  merchant  at 
Yannonth,  of  the  name  of  BkxHn,  had  shipped  a  cargo  of  barley 
OB  board  the  sloop  Adolphus,  of  which  Jewell,  the  defendant  in 
tibe  action,  was  master.    The  bill  c^  lading  made  the  barley  de- 
liTerable  In  the  port  of  London  to  the  oider  of  the  shipper;  and 
was  indorsed  by  him  to  Burrows  and  Wina,  com-&ctors  and  corn- 
fa)  Dixoa  V.  BaUwin,  A  EuL  ITS.       mented  upon,  poit.  ia  the  Chqila  on 
(H  Ddivery    to    Uu    coaAgntufa     Stoppage  il«  TVaMClii, 
i^Mrtiefaati  this  right,  OU.  ITS.—         («}  4Cuiipb.3l. 
^t  *ae  tke  caw*  coUected  tad  com- 


lioweTfer,  of  Bloom  htitg  hnlebted  to  titetn  oa'tbe  balance  «f 
acodunta,  dirested  lilm  of  aU  control  arei  the  barley  from  the 
toomeirt  of  the  abipmeiit.  Hia  LOTtlship  added,  t^t  the  dia- 
konour  of  the  bills  of  exchange  made  no  part  'df  the  Case,  the 
tights  of  lite  parties  depending  only  tipaD  Ae  state  ^  things, 
WbeD  iflHtiU  ctf  ladiag  had  been  signed  and  inderBed. 

IX.  mie  taw  regards  fbe  transfer,  or  ihdorsemeat  of  a  trill  <#  EBbctofln- 
lading  by  a  fiictor,  or  mere  if;ent  of  the  consignor,  mth  less  in-  tnnder  by  the 
diligence ;  and  tar  the  porpoae  of  prerentiBg  the  fttrnds  too  fi*-  '?"'*  ^S^ 
qnentty  committed  by  the  abuse  of  the  large  power  of  ^ese  i^enta  nOM. 
over  the  ca^,  the  courts  of  law  confine  them  as  strictiy  as  pos^ 
Bible  widiin  tbeir  imderBtood  commisHion  to  diflpoae  at  ikt  acrgo. 
fint  Ihef  are  still  the  aermnts  and  trusted  l^nts  of  thdr  prin- 
cipal; and  upon  aU  tnercsntfie  princlpleB  their  acts,  widdn  fbeir 
implied  coaunisMOD,  mnst  bind  their  consignors ;  and  any  sale  by 
them,  being  a  sale  by  thos^  -coratmssioned  to  sell,  must  be  al^- 
■otote.    Hence,anindor8enientof  abillof  ladtngbyafectorfor  a 
bout  Jlde  conndenttion  is  a  conclusive  sale  against  Ids  jirindpal. 
But  Tt  &ctor  cannot  j>Udge  the  goods  of  his  prmcipal  by  indorse- 
TOent  and  delivery  of  the  bin  of  lading,  any  more  than  by  the 
delivery  of  the  -goods  themBelves;  though  the  indorsee  basdeaft 
iona./iie,  and  did  not  know  that  he  was  a  hetor.     An  itaportaiA 
decision  "nnder  this  head  occurred  in  ttie  case  of  Newsom  and 
'Tfaomvm.  ((0     ^  trover  for  a  quantity  of  t>erf,  it  appeared  Ihat  A  hmtta  <«• 
'the  plaintift  in  ■flie  action.  Who  wew  Iiidi  Tnerchants,  in  De-  t^^SlXlrf 
cember,  180fi,  shippea  the  berf  in  qoestion  on  their  tiwn  account,  ^  ^^^JTrf 
Consigned  to  Church  as  their  (factor,  for  'sale;   and  the  bfll  of  tbebnioriad- 
Ia£ng,  i^ilch  was  to  defiver  to  order  or  aarigns,  "being  indorsed  by  ^^*f  "^^ 
cne  of  flie  plaintiffs.  Was  transmitted  to  Church.     Soon  tffter  the  which  givei 
mtvaldfiJieldll  of  lading  it  was  indorsed  by  Chnrch;  and  depo-  C^,*^ 
sited  "by  him  with  the  defendants  as  a  security  for  200/.  advanced  ^^^;^  ^ 
by  tbem  to  him,  it  not  appearing  that  ^ey  knew  "(he  ^lieef  hafl  pledc^ 
'htea  cdnaigned  to  hhn  aa  factor.    "Re  stopped  ptiymertt  in  June; 
and  was  aftnwsrds  declared  banlcrupt,  'not  having  paid  'fbr  'Ate 
'beef,  which  the  defendants  gofpossesston  of,  and  r^sed  toTeturo, 
though  the  freight  and  other  charges  were  offered.     Thb  ■WfoA 
credit  wasihree  months ;  therefore,  the  bill  of  lading  (which'was 
'Xrlfinn  thAt  date)  conveyed  to  persona  converssflt  in  the  trade,  aft 
The  defendants  were,  ten  Intlnitltion  that  the  'goods  were  'pnAiidtly 
loot  pais  for  J  Aongfa  that  circtunstance  does  not  appear  to  1tB:Te 


'{«0'Ve*noro  e.'YhonitoD,  C'BasL  H.     1)j  a  aew  act  of  parltBineiit,  4  Qeo.  4. 
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had  much  weight  in  the  decision,  whkfa  pcoeedbd  mfAb^famX 
ground,"  that  a  &ctor  cannot  pledge  the  g(M)di  or  eflhetg^of  his 
princi|)al.    Lord  EUenboroogh,  in  his  directioai  tp  the  j«y,  stated, 
that  die  beef  having  been  consigned  to  Cfannoh  as  a  fKlor,  gare 
him  no  authority  to  pledge  the  goods,  but  only  to  seH  thcmlor  Us 
principal;  and,  therefore,  he  had  no  authority  toipkdge  ike. bill  of 
lading,'  which  was  the  mere  symbol  of  the  goods.    Upon  the 
ground  of  the  good  faith  of  die  indorsee,  and  his  total  ignonaice 
of  the  character  of  the  indorser  as  a  factor,  a  .modon  wss  after- 
wards made  to  set  aside  the  verdict  which  had  been  obtuaed  for 
the  plaintifb ;  upon  which  occasion  his  Lordship  said  that  it  was  a . 
direct  pledge  of  the  bill  of  lading,  and  not  intended  by  the  paities 
as  a  sale.    He  added  that  a  bill  of  lading  would,  indeed,  pass  the 
property  upon  a  bona  Jide  indorsement  and  delivery,  wheie  it  wis 
intended  so  to  operate,  in  the  same  manner  as  a  direct  deliyeiy  of 
the  goods  themselves  would  do,  if  so  intended :  but.it  canaot  ope- 
rate further.    That  if  the  fiactor  had  been  in  possession  of  the 
goods  themselves,  and  had  proposed  to  sell  them  to  the  defeadants 
honajidey  the  property  would  have  passed  by  the  detivery :  but 
not  if  he  had  only  meant  to  pledge  them,  because  it  was  beyond 
the  scope  of  a  factor's  authority  to  pledge  the  goods  of  ^  prin- 
cipal.   The  symbol,  therefore,  said  his  Lordship,  shidl.not  have  a 
greater  operation  to  enable  him  to  defraud  his  principal,  than  the 
actual  possession  of  that  which  it  represents.     The  .pnncipal.who 
trusts  his  factor  with  the .  power  to  sell  absolutely  ahall  so  far  be 
bound  by  his  act :  but  the  defendant  shall  not  extend  die  Victor's 
act  beyond  what  was  intended  at  the  time ;  and  here  (xpSj  a  pkdge 
was  intended,  which  he  had  no  authority  to  make,   .  *^  I  conmier" 
said  his  Lordship,  "  the  indorsement  >  of  a  bill  of  lading,  tfMst 
from  all  fraud,  as  giving  the  indorsee  an  irrevocad>le  uacoHoter- 
mandable  right,  to  receive  the  goods;  that  is,  where  itianfi^i^t 
to  be  dealt  with  as  an  assignment  of  the  property  in  the  goo^i 
but  not  where  it  is  only  meant  as  a  deposit  by  one  who  has  no 
authority  to  pledge  them ;  and  having  been  dealt  with  in  this  case 
only  as  a  deposit,  it  could  not  be  made  into  a  sale  in  order  to  give 
iteflfect" 

X,  In  consignments  made  to  factors  questions  of  difficulty  have 
often  occurred,  in  cases  where  the  factor  has  oome  under  accept- 
ances for  the  consignor  :  and  the  courts  have  taken  a  distiiiction 
between  cases  where  bills  are  accepted  on  the  faith  of  a  particih 
lar  consignment,  constituting  thereby  a  specific  pledge  of  the 
cargo;  and  cases  where  there  is  a  mutual  credit  only  between  ii» 
fiictor  and  his  principal.    Where  a  fiictor  accepts  bills  on  the  frith 


ot  tk  pwtkslar  MRsignment,  lie  will  not  only  have  a  lien  upon  the  ^f  conugn- 
confligRment  iriien  it  coiues  into  hie  passession,  but  will  also  bare  tor ;  when  they 
tbe  bill  ot  lading  pledged  to  him  as  a  secui^ity  bt/  anticipation,  {a)  l""^^^"^  *  . 
But  wh«e  there  ii  a  mere  Account  current,  or  mutual  credits,  be-  go  uxi  bui  of 
tweot  &e  principal  and  fitctor,  he  will  not  havd  such  an  interest  ^hen^nat. 
in  the  ecmngBinent,  that  the  indorsement  of  the  bill  of  lading  to 
him  win  divest  the  right  of  an  unpiud  vendor  to  stop  the  goods  in 
transitu.    'Das  point  came  expressly  befwe  the  court  ia  Pntten  v.  V"}*^^  "' 
Thompson.  (£)     In  that  case,  the  pluntiSe,  who  were  merchants 
at  We«t  Port,  in  Ireland,  sold  to  Hickman  and  Co.,  who  were 
merchuits  at  Dublin,  one  hundred  tons  of  wheat,  and  loaded  it  on 
-board  ship  to  tlieir  order.     For  this  wheat  tbe  pluntifb  seat  an 
invoice  and  bill  of  lading  to  Hickman  and  Co.,  and  drew  bills  on 
tiiem  for  the  amount ;  which  bills  Hickman  and  Co.  accepted. 
Tbe  wheat, .  thus  bought  and  piud  for  fay  bills,  was  consigned  by 
Hiddnan  and  Co.  to  Hodgson  and  Co.,  of  Ziverpool,  their  fac- 
tors there  for  sale,  to  whom  also  they  sent  a  bill  of  lading,  in- 
^  dorsed  to  their  order.    Tbe  original  biU  of  kding  made  the  wheat 

delivNsbte  at  Liverpool  to  Hickman  and  Co.  or  assigns ;  and  the 
f  same  bill  of  lading  was  Indmned  by  them  to  deliver  the  stud  wheat 

to  Hodgson  and  Co.,  or  order,  A  long  course  of  dealing  had  taken 
{dace  between  Hickman  and  Co.  and  Hodgson  and  Co.,  and  they 
ve»e  onder  acceptances  fur  Hickman  and  Co.  to  a  comdderable 
amoimt,  whidi  were  running  at  the  time  of  the  con^gnment,  and 
.  after  the  arrival  oF  the  wheat  at  Liverpool.     These  bills  exceeded 

the  value  of  the  cargo  in  queaUon,  and  also  the  securities  which  they 
had  belonging  to  Hickman  and  Co.  in  their  hands.  Hodgson  and 
Co.  having  the  irtieat  consigned  to  them,  and  having  the  bill  of 
lading  indorsed  to  their  order,  effected  an  insurance  upon  it  in 
tbdr  own  names.  In  the  mean  time  Hickman  and  Co.  became 
.  baokruptB ;  and  the  plainljf&,  on  the  arrival  of  the  ship  at  Liverpool, 

with  the  wheat  on  board,  gave  notice  not  to  deliver  to  Hodgson 
**  and  Co, ;  and  the  questaon  was,  whether  the  pluntifb,  under  tbe 

"'         circumstanoes,  had  a  right  to  stop  m  trtmsitu.    The  defendants 
'  in  the  action  were  the  assignees  of  Hodgson  and  Co.,  who  had  be- 

'  come  bankrupts  before  the  arrival  of  the  vessel,  and  who  claimed 

the  wheat  by  the  indorsement  of  tbe  bill  of  lading  to  themselves, 
^  of  wBlch  bill  of  lading  they  contended  tiiat  they  had  become  pur- 
'*  chasers  by  the  acceptances  they  had  given  to  Hickman  and  Co. 

^         Lord  EUenborough  sud,  That  the  defendant,  in  order  to  succeed 

V  (a)  Haille  r.  Smith,  1  Bos.  aad  Pul.      page  in  TYamaitu. 

^  fi63.t  and  Mf  p»»t,  Cbapler  o^  Stop-         (t)  5  Muile  ind  Sclw.  330. 
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ill  his  cl&Im,  must  make  out  this  position,  that  vfacitver  a  i)iiBci<> 
pal  cotitjigns  goods  to  his  factor  for  sale,  and  is  at  the  laioc  time 
io  a  course  of  drawing  on  the  factor  i^wn  accotoit,  this  ^gle  dr- 
cuHUtance  of  there  being  muHiai  endiU  between  them  does  rf 
itself  give  to  the  factor  a  right,  not  merely  to  detain  such  c4n^^ 
inenta  as  shall  come  to  his  hands,  but  to  anticipate  the  poRMBikn, 
and  keep  it  against  the  unpaid  seller.  If  there  had  been  taj  ^ 
cific  pledge  of  this  cargo  in  the  course  of  the  transaction,— if  bOb 
had  been  accepted  by  the  Liverpool  house  on  the  credit  of  ^ 
particular  consignment,  or  if  it  had  been  so  stipulated,  tlus  wenU 
have  been  a  different  case.  Bat  it  appears  firtHn  the  vboktniH* 
action,  that  this  is  a  mere  naked  case  of  a  fnctor,  to  whom  t  ffuo' 
tity  of  wheat  It  consigned  for  the  purpose  <^  being  sold  by  Um, 
and  who  is  to  account  for  the  sale,  and  render  the  proeeedi  to  liit 
principal.  In  such  a  case,  if  the  factor  has  recuved  the  proeeedi, 
he  will  be  entitled  to  his  lien  upon  them  to  tiie  extent  of  hit  In- 
demnity :  but  he  cui  have  no  rights  anteeedentfy  to  poeseBsios  ii 
respect  of  the  consignment,  but  such  as  he  has  in  his  representa- 
tive character  of  factor,  in  order  to  effectuate  the  object  d  tbe 
consignment. 

XI.  In  a  case  (a)  subsequent  tn  Newson  v.  Thornton  the  Coort  of 
K.  B.  decided,  that  where  a  broker  pledged  the  goods  of  his  prindpa^ 
the  pawnee,  though  he  had  given  a  valuable  consideration,  cooU 
not  detain  them  against  Uie  origina]  owner.  For  althwfili  tU 
broker  had  a  lien  oo  tbe  goods  for  the  balance  dne  from  the  ptia- 
cipal  to  him  at  tiie  time  of  such  pledge,  the  lien  was  perswal,  asJ 
not  transferable  by  such  tortious  act  of  the  brok«r.  And  ia 
Martini  v.  Coles,  {b)  which  b  a  more  recent  case,  the  cosit  le- 
peated  the  same  doctrine;  and  dedded  that  a  facttv  coiddmM 
case  pledge  the  goods  of  his  principal,  unless  he  had  a  ipM» 
authority,  or  where  the  principal  has  held  him  forth  as  tbs  ovner, 
in  which  case  the  factor  would  have  Hie  same  rights.  TVrdo«i 
where  goods  were  consigned  firoiu  altfoad  to  a  factor,  to  be  sold  <» 
account  of  the  consignor,  and  a  biH  of  lading  Was  seat  to  deli^ff 
the  goods  to  tlie  factor  or  his  assigns,  and  the  facttw  afterwudi 
indorsed  and  delivered  the  bill  of  lading,  t(^et2ier  with  the  goodi, 


<«)  M'Comhie  v.  Daviea,  1  East.  A. 

Dttval,  s  T.  a.  SM.    frttmoa  * 

If  a  factor  pladge  the  goods  of  bit 

Tash,Str.m8. 

yiwcipal.  the  UUm  imj  tocover  the 

(ft)  1  Hauk  ud  Selw.  I«l-  ■<* 

vnliii:  of  llipiii   ill    trover   ns-aiii^t  a 

Jack'iOH   r.   Anderson,   *  Taunt  it- 

pawnee,  on   ti-mliTing  Io   Hit  factor 

See  the  cases  referred  Io  io  lb«  «■ 

nhut   is    due    to   liim,   without   any 

gunicnt  and  judgment. 

Urder  Io  Ihc  rawiiec.     Dauhi^j  i'. 

to  the  defendstltfl, -as  brokera,  with  inBtnictionB  to  do  the  needfdl,  OfViiii  of 
and  the  defetldKntB  made  advances  to  him  on  the  credit  of  those  g^gn^en^  to*' 
and  other  goods,  without  knowing  that  he  was  not  the  owner  of  ^^"  "^ 
tiiem :  the  court  held,  that  the  deftodaots  coold  not  retain  the 
goods  against  the  consignor,  until  payment  of  the  debt  due  to 
them  from  the  fector  on  account  of  these  advances.    In  this  case  SetMitf,iMe» 
Lord  INlenborough  observed,  that  it  was  much  to  be  r^^retted  that  vnmnt  ■  he- 
ft  bill  of  lading,  instead  of  being  launched  into  the  world  as  an  ^^  '•l^d^^"'^ 
BUtniment  of  equivocal  import,  should  not  have  deugnated  on  the  hii  prlncipil. 
fitce  of  It  ih  what  character  the  consignment  is  made,  where  it  is 
Intended  that  the  consignee  should  fill  that  of  factor  onbf.    And 
Bayley,  J.  observes,  that  cases  may,  perhaps,  exist  where  the  prin- 
cipal would  be  bound  by  the  pledge  of  his  factor. 

XU.  We  hfive  deemed  it  necesaary  to  cite  the   above  eases, 
chiefly  with  the  view  of  shewing  how  the  law  stood  until  the  late 
kct  of  4  Geo.  4.  c.  fB,  which  has  introduced  an  important  amend-  ^"'."''s"  ** 
ment  in  general  trade,  as  to  the  authority  which  it  gives  to  a  Geo. -i.e. S3. 
factor  to  pledge  the  goods  of  bis  principal.     This  act,  which  is  an  ™'^^*Sctori 
mdoubted  innovation  on  the  old  law,  rendered  necessary  perhaps  aad  coDsigoeei 
t^  the  exigencies  of  commerce,  enacts — 1.  That  persons  in  v^ose  t^cert^a^u«i 
names  goods  duJl  be  shipped  shall  be  deemed  to  be  the  true  tn « ccrt«n  «- 
owners,  so  as  to  entitle  consignees  to  a  lien  thereon  in  respect  of 
their  advances,  cdther  of  money  or  uegociable  securities ;  provided 
the  coasignees  have  no  notice,  that  tiie  consignors  are  not  the 
^Ktual  proprietors  of  such  goods.    2.  That  any  person  -may  take 
goods  or  a  bill  of  lading  in  deposit  or  pledge  from  any  consignees 
Irat  such  person   shall   not   acquire    any  further   interest  than 
tiie  conrignee  possessed.    3.  But  the  act  preserves  the  right  of 
the  true  owner  to  follow  bis  goods  while  in  the  hands  of  his 
i^ent,  or  of  hia  aaslgneed  in  case  of  bankruptcy,  or  to  recover 
them  from  at^^ees,  &c.  upon  paying  the  advances  secured  upon 
tihem,  &c.  (o) 

But  notwithstanding  the  present  statute,  empowering  the  &ctor 
to  pledge  in  certlun  oases,  he  has  no  autiiority  to  sell  but  /or 
■money ;  he  oainot  bvrter  the  goods  of  his  principal.  Therefore 
where  a  fa/Am  bartered  the  goods  of  his  principal,  the  Court  of 
King's  Bench  held  that  no  property  passed,  and  that  the  principal 
utght  maintain  trover  againBt  the  psrty  with  whom  the  goods 
vere  bar(ei«d,  altfiaugh  the  latter  waa  wholly  ignorant  that  he  had 
been  dealmg  ^th  a  fiuitor  mly.  (i) 

Xllf  The  descfllition  of  th«  coougnee,  nami^y,  whether  ci«-  Diifereot  effect 

■^  Q  .  of  bsnkniptcjf 
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on  consifrn-  ditor,  purchaser,  or  factor,  has  another  important  effect  m  legu- 
fcrcntcha-^  lating  the  character  of  consignments  made  by  merchants  before 
racten.  bankruptcy,  but  not  arriving  till  afterwanis.    The  genenl  nde  ot 

Effect  of  bank-  coursc  is,  that  property  does  not  change  in  die  hands  of  the  carrier; 
sifninen^.^^'^'  &nd,  therefore,  that  a  consignment,  made  before  baakniptcy,  but 

not  arriving  till  afterwards,  remains  the  property  of  the  Qontigiior ; 
unless,  indeed,  the  delivery  be  made  by  the  order  and  upon  tl^ 
account  of  the  consignee,  and  be  a  complete  alienation  bom  the 
consignor.  In  the  case  of  a  consignment  to  «  factor,  therefore, 
there  can  be  no  difficulty.  The  property  remains  the  conngsor'B, 
and  passes  into  the  hands  of  his  assignees.  But  in  the  case  of  a 
•consignment  to  a  creditor  or  person  with  mutual  dealing  theK  is 
more  doubt.  As  the  eqmty  of  such  a  case  is  very  strong,  th^ 
eourts  of  law  have  always  diewn  a  disposition  to  favour  it,  and  to 
'consider  such  an  order  or  consignment  In  the  nature  of  4ui  exe- 
•cuted  pajrment  or  completed  delivery;  and,  as  Buch,  not  revestbg 
in  the  assignees  of  *the  consignor,  though  sent  bdbre  bankn^tey, 
and  not  arriving  till  Matter. 

XIV.  A  case  of  this  kind  oame  before  lord  E31enbaro«gh  in  an 
action  by  the  assignees  of  a  bankrupt,  (a)  against  one  of  his  «»: 
ditors,  who  had  received  the  proceeds  of  a  shipment  after  tenk^ 
Tuptcy,  by  'the  effect  of  an  order  given  long  pieviously.   I^Mi 
bankrupt  had  been  captain  of  a  ship  in  the  service  of  the  &A 
•India  Company.    Being  about  to  sail  from  this  country,  he  lefts 
general  power  of  attorney  with  the  defendant,  to  whom  hem 
:indebted  in  a  condderable  sum  of  money.    He  carried  owl  with 
him,  as  an  investment,  to  Calcutta,  some  cases  of  saffiron^   Not 
finding  a  market  for  them  there,  he  -sent  them  to  Bombay,  ad- 
dressed to  the  house  of  Forbes  and  Co.    In  his  letter  of  adnce  to 
that  house,  dated  8ih  of  January,  1812,  he  says,  ^^  I  leave  the  difl:- 
posal  of  the  saffi*on  to  you;  and,  when  sold,  please  remit  the  pro- 
ceeds to  our  mutual  friend  Mr.  Hotson,  of  London,  on  my  account.' 
Forbes  and  Co.  sold  the  saffiron  before  Jameson's  bankruptcy,  and 
vernkted  the  proceeds  to  the  defendant:  but  he  did  not  xeceite 
them  till  after  the  bankruptcy.    It  was  contended^  for  the  ur 
signees,  liiait  the  bankruptcy  operated  as  a  revocation  of  the  order 
of  the  8th  of  January,  1812.    The  defendant  could  have  no  Ken, 
as  he  had  no  possession ;  and  the  money,  before  it  reached  hinij 
had  become  the  property  of  the  plainti£Bi.    But  Lord  EUenboroogh 
said,  that  the  defendant  had  a  right  to  retain  the  money  in  satis- 
faction of  the  debt  due  to  hun  from  the  bankrupt*^  When,  the 

(d)  AlleyaDdOtherSyMaigQeesofJaiiiesaD,  a  bankrupt,  t?.  Hotson,  4  Campb.^-^ 


order  of  the  8th  of  January,  1812,  wa»  given,  the  bankrupt  had  a 
power  togWe  it;  and. being  eoujded  with  an  interest,  it  was  not 
coimtemianded  by  his  mibsequent  bankruptcy.  The  transaction 
-was  entirely  free  &om  fraud.  Iliis  was  a  case  uf  mutual  credit. 
If  s  &otor  has'  a  lien  on  goods,. he  has  a  right  to  the  price, 
althoogfa  recdived  after  the  banlontptcy.  In  the  same  manner, . 
tboB  money  was  subject  to  the  defendant's  clum  before  it  could 
Test  in  the  assigneea.  (a) 

XV.  The  same  pcHnt  was  indeed  effectually  decided  in  an  An  igreemeDt 
eailier  case,  whwe  money  bad  been  borrowed  upon  a  bill  of  lading  ^i^^fX- 
before  its  arrival,  and  whilst  the  borrower  was  solvent,  but  the  "ey.  made  ^ 
bill  of  lading  was  not  indoned  till  after  bankruptcy.  (£>  The  bor-  c^i^'clrfaKB 
rower,  m  this  case,  had  received  advice  from  his  eorrespondent  i«terof  »drico 

•  II  <>i<>fii  .  °f"  Bhipment 

sbroad,  that  a  cargo  was  8b^q>ed  on  his  (me  borrower  s)  account,  on  hii  uconnt, 

upon  iriiich  be  immediately  effected  an  insurance ;  and  upon  the  l^",*^'!^' 
security  of  this  policy,  and  an  agreement  to  assign  the  goods  and  '^Mt  an  cqnit- 
indwae  the  bill  of  lading  upon  its  arrival,  be  procured  a  consider-  rectiui  >'niLit 
able  loan  of  money.  Upon  the  arrival  of  the  bill  of  lading  be  was  ''" 
a  banknipt:  but  be  indorsed  the  bill  of  lading,  and  the  goods 
were  deUvered  to  the  lender  under  it.  Under  these  circumstances 
the  assignees  brought  an  action  of  trover,  alle^ng,  that  as  the 
htUi  of  lading  had  not  been  indorsed  till  after  aii'  act  of  buikmptcyr 
the  goocb  could  not  have  passed  by  it.  At  the  trial  at  Nisi  Priua 
the  jury  found  a  verdict  for  the  plaintiff  under  the  direction  of 
Grose,  J.,  who  held,  that  the  legal  property  remained  in  the 
bankrupt  till  the  mdoraement,  and  that  he  could  not  dispose  of  it 
afber  his  banknqttcy  in  prejudice  of  bis  credUors.  But  a  new  trial 
having  been  granted,  this  verdict  was  set  aside,  on  the  ground  that 
tlte  ^[leement  and  deposit  of  the  policy,  &c.  gave  the  defendant 
an  equitable  lien  upon  the  property,  and  the  assignees  could  only 
claim  subject  to  such  lien.  In  a  very  elaborate  judgment  given 
upon  this  occasion,  Ashhurst  (contrary  to  the  spirit  of  recent  de- 
oaioiie)  put  the  whole  question  upon  the  ground  of  this  equitable 
lien,  instead  of  considering  it,  as  it  would  t^pear  it  ought  to  have 
been  considered,  as  a  question  of  delivery.  The-  goods  being 
'  ^pped  on  account,  and  notice  of  such  shipment  having  been  sent 
in  a  letter  of  advice,  certunly  constituted  such  a  delivery  as  was 
aofficient  to  support  an  asrignment  by  the  consignee,  and  therein 
to  give  effect  to  an  agreement  to  asugn,  (c)  But  Ashhurst,  J.,  as 
abore  said,  put  the  question  entirely  upon  the  ground  wf  an  equit- 
able lien.     He  said  thiit,  as  bctwecD  a  person  who  has  an  equitable 

(a)  Otive  «.  Smith,  5  Taiinl.  56.  and  Haille.'.  Smith,  IBos.  &  Pull.  B63. 

(fr)  lenipHcre ti.  Paslc j,  B  T. H. 485.         (c)  Davis  f. Itcynolds, 4  Compb.SST. 
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T^pnmr.     Hen,  and  a  third  person  Whopurchaiea  the  goods  for  a  vdnUe 
^'  consideration,  and  without  notice,  the  prior  equitaUe  lien  ihU 


not  oyerreaeb  the  title  of  the  sendee ;  for  tiie  title  of  Urn  wholu» 
both  a  fair  possession  and  an  equitable  tide  dmll  be  prefenedto 
that  of  8  mere  equitable  interest.  But  as  between  the  person  who 
has  the  equiti^k  lien  apd  the  assignees,  if  the  hen  soMflted 
before  the  bankruptcy,  ihey  shall  never  recoTer  or  relun  the  pro- 
perty without  discharging  the  money  due.  The  paity  whs  has  ths 
equitahle  lieu  ought  not  to  be  on  a  footing  with  tiie  leit  of  die 
creditors,  for  whom  the  assignees  axe  trustees ;  for  the  creditofs 
at  large  trusted  to  a  personal  credit,  but  he  trusted  to  a  pledge. 
The  money  lent  to  the  bankrupt  would  never  have  become apait 
of  the  assets  of  his  estate,  had  it  not  been  lent  i^n  the  credit  of 
the  goods  pledged ;  and  when  the  m<»iey  was  taken  out  of  thebarii- 
rupt's  efBscts  and  repaid^  they  were  only  just  where  they  wwdd 
Of  tbeniiture  have  been  if  the  money  had  never  been  advanced.  As  betweea 
Sln''orL''bU^^^  the  person  having  the  lien  and  the  assignees,  they  must  stand  is 
of  iBding.         tiie  place  of  the  bankrupt,  and  take  hb  property  subject  to  afl  tlie 

equitable  liens  to  which  it  would  have  been  suhgect  in  the  haiub  of 
the  bankrupt  himself.    By  the  act  of  bankruptcy  they  only  get  the 
kgal  right.    The  bankrupt  himself  had  the  Ic^  rif^t  bcfoR  the 
bankruptcy:  but  he  could  never  have  retained  the  goodsagthut. 
the  Uen,  without  pajring  the  money  borrowed.     So  neither  eoald 
the  assignees.    Nor  if  the  party  obtained  the  possessioiii  cooU 
they  get  it  from  him  without  paying  the  money  advanced ;  te 
retaining  the  property,  agreeable  to  a  lawful  stipulation  betweea 
him  and  the  bankrupt  previous  to  the  bankruptcy,  could  sever, 
even  in  a  court  of  law,  be  said  to  be  a  wrongful  converrios.  ft 
makes  no  difference,  added  he,  Tdiether  there  be  an  actual  aas^- 
ment  of  the  bill  of  lading,  or  only  an  agreement  to  aaafgn  j  as 
neither  conveys  more  than  an  equitable  title.    It  might  be  a  p^ 
inconvenience  to  comm^ce  if  it  were  laid  down  as  Iaw>  th*^  * 
man  could  never  take  up  money  upon  the  credit  of  goods  ccmfiign^^ 
till  they  actually  arrived  in  port.    There  seems  to  be  no  iBC8»- 
venience  on  the  other  side  ;  nor  can  it  be  any  iolet  to  firaad,  vx 
no  other  person  can  be  induced  to  lend  money  on  the  credit  d^ 
cargo,  after  the  party  has  delivered  over  all  the  dociQneolB  to  vm 
who  has  the  first  lien. 
Tiw  Foperty         XVI.  Though  bills  of  lading  are,  according  to  the  ujaage  d  mcr- 
dttriagtheToy-  chants,  the  ordinary  instruments  by  which  cargoes  are  vest^  ^ 
age  follows  tie  transferred,  and  pass  by  delivery  and  indorsement^  (a)  theiwc»«^i 

(a)  lackbarrow  v.  HasoD»  5  T.  R,     745.    See  ajso  GrOBiog  «•  MeadhaiPf 
683. }  sod  Hibbert  v.  Carter,  1  T.  R.     5  Maule  and  Selw.  1S9.,  where  tbe 


as  has  been  stated  above,  majr  be  trandierred  without  tliem,  tb«  cinnieteroftba 
delivery  of  tUe  cai^  m  tius  reipect  being  subject  to  the  saaie  rule^  ^tXinu^ 
as  the  delivery  of  other  gooda;  and,  theiofore,  if  a  cargo  be  de-  t>>e)>iUof  la4< 
Uveied  to  a  ship-owner,  like  goods  to  a  carrier,  to  be  conveyed  on 
account  of,  and  at  the  risk  of,  the  coos^ne^  the  property  of  sifch 
goods  is  immediaiidy  vested  in  the  coosignee  by  the  sh^imeat 
itself,  (a)  In  this  case  the  delivery  is  con^lete  for  all  purposeSf 
except  against  stoppage  in  tratmlu  by  the  unpaid  comigoor,  i^^oi| 
any  t»each  of  conditions  by  the  consignee  before  the  actual  arrival^ 
The  property,  indeed,  duriog  the  voyage,  follows  the  character  of 
the  consignee,  and  oorreaponda  with  the  property  of  goods  sent 
by  land-carriers  under  similar  circumstances.  If  the  cargo  bs 
'  Kent  to  a  purchaser,  the  property  is  vested,  as  above  said,  inune- 
di»tely  upon  the  shipment ;  and  the  lass  during  the  voyage  would, 
of  course,  attach  to  such  conugnee.  If  the  carg«  be  sent  to  a 
&ctor  for  the  mere  purpoee  of  sale,  the  property,  during  the  voyagie, 
and  afterwards,  till  an  actual  sale  by  the  ^tor,  remfiius  with  the 
conn^or.  (b)  If  the  cai^o  be  sent  to  a  creditor  or  correspondent, 
with  mutual  dealing,  the  property  duriog  Uie  voyage  will  depend 
I^OQ  the  mutual  understanding  under  which  it  woe  sent ;  and  will 
remain  in  the  consignor,  or  pass  to  the  consignee,  accordingly  aa 
it  is  sent  as  a  payment,  or  as  a  mere  cooeigninsnt  for  which  the 
coBUgnee'  is  to  find  a  market. 

XVII.  It  has  been  above  said,  that  thne  bills  of  lading  ve  usually 
made  and  signed ;  and  there  is,  therefore,  a  possibility  that  there 
m^  be  eonflicring  demands  upon  the  captain  by  the  different 
holdo^    Nothing,  however,  is  here  required  of  the  captain  but  Of  die  deUnty 
to  act  with  good  feitb,  and  to  the  beet  of  tus  jud^umt ;  and  to  ^fh^iM  '^ 
make  delivery  of  hia  cargo  to  the  person  who  first  demands  it  of  ' 
him,  upon  presentment  of  a  bill  of  lading,  and  under  drcmnstsnce* 
^uch  do  not  justify  any  suaptchn  o/  such  person  baring  un&icly 
procured  the  possession  of  it'   If  he  act  differently,  he  is  answerable^ 
ftccording  to  the  circumetaaces  of  the  case,  to  the  person  injured  hy 
hifl  negligence,  the  bUl  of  ladlDg  being  not  only  the  instructiooft  ^ 


^aialifi^  baving  recMw4  fa  «rdttr  for 
^oods,  shipped  them  to  Die  defeodagt, 
and  trmnEmUtcd  to  him  the  bill  of  lad' 
ii^  indorsed,  nukii^  the  goods  deli- 
Tcnble  to  order,  or  assigM  i  ftad  oa 
tMc  aniTsl  the  ca^a  vitbluld  the 
^•ads,  birt  the  dofodaat  aftennrds 
rK«*«Ted  tlUHii  in  an  utiuB  of  trover. 
Th*   luarl    held    llul  Iho  i-Uiulifl' 


mi^t  sue  the  d«fend>al  for  goMib- 
sold  And  delivered,  dellverj  oa  bovd 
ship  being  k  pcrrcct  delivery. 

ia)  Wallej  i'.  Hontgomery,  3  EuL    ' 
590.  and  note  (vpre. 

^b)  But  see  the  kit  qcl,  *<k*.t^ 
8S.,  gWtag  puwar  to  lbs  fiutor  to 
pledge,  in  cectaid  cuts,  tiw  bill  (iC 


r 


between  ftWU  of  lading  indorsed  in  blank,  and  tin  indoraemeat  to  Graeiai  mjo- 
ft  particidAr  pmoD ;  for  it  Is  a  rule  (^  tbe  Law  Merchant,  that  the  ^S^. 
indoisenient  and  ddivery  of  a  bHI  ttt  lading  is  an  immediate  trans- 
fer of  the  legal  interest  in  the  cargo  to'the  assignee,  provided  it  be 
an  mdOTSement  for  value.  Bnc  where  goods  are  sb^jped  without 
orders,  the  ownership  is  considered  as  remaining  in  the  seller,  (a) 
But  an  indorsement  without  consideration  does  not  transfer  the 
property;  hence,  such  an  indorsement  to  an  agent,  that  he  niay 
Mcnve  the  goods  mentioned  therein,  wiU  not,  it  should- seem,  ' 
entitle  him  to  m^tain  trover  in  bis  own  name,  (i)  But  it  is 
otherwise  where  a  bill  of  lading  is  indorsed  and  delivered  to  a 
creator  as  a  security  for  his  debt  on  his  own  account,  (c)  A^iin, 
where  several  bills  of  lading  of  different  import  have  been  si^ed, 
no  reference  is  to  be  had  to  the  time  wh«i  they  were  signed  by 
the  capt^,  but  the  person  who  first  gets  I^al  possession  of  one 
of  Iheotj  by  delivery  from  the  owner  or  the  shipper,  has  a  right  to'  * 

the  comrignment ;  and  where  such  bills  of  lading,  though  di^rent 
upon  tbe  foce  of  them,  are  constructivdy  the  same,  uid  the  cap^ 
tain  has  acted  bona  fide,  a  delivery,  according  to  liie  Ic^  title, 
wQl  dachai;ge -him  from  all.  (</) 

~  XIX.  It  has,  however,  been  dedded  apon  a  principle  of  mani- 
fest eqwty,  and  in  ccHifonnity  with  the  usage  of  menjuinia'  in  the 
port  of  London,  that,  where  tiie  master  of  a  dup  recuves  goods  on 
board,  and  gives  a  receipt  for  them,  it  is  his  daty  not  to  deliver 
the  bill  of  lading,  except  to  the  person  who  can  produce  thb  re- 
ceq>t  in  exchange  for  it.  (e)  Ag^,  where  the-  &e^hter  has  ap- 
pointed the  destination  of  the  vessel,  and  the  master  has  tahen-in 
goods,  and  signed  bills  of  lading  accordin^y,  he  cfuinOt  change  it 
-mthout  first  recalling  the  bills,  or  at  least  tendering  an  indfannity 
s^sinst  them,  (/)  The  reason  is  indeed  obvious;  tbe  master^iv 
himself  a  party  to  such  bills ;  and  bound  to  deliver  tbeconSigB- 
ment,  under  ordinary  drcumstances,  to  a  bondjide  indorsee.  In  > 
&n  early  case  it  had  been  hidden  that  the  indorsement  c^  a  bill  of 
laiGog  by  a  factor,  to  whom  it  was  sent,  for  value,  and  without 
notice  of  goods  at  sea,  transferred  the  property,  though  snch  j^tor 


or  imionee  of  the  bill  of  lading,  to 
p«7  freight,  should  he  claim  ud  re- 
(TtfiTe  the  good*  imder  it  And  see  |M«f , 
Chapter  on  Frei^t. 

(■)  LiekbuTow  v.  HawD,  S  T.  R. 


(»  CoxB  V.  Harden, 
and  nl0,  p.  3T0, 


L  SU.) 


(e)  Bibberte.  Carter,  I  T.  R.  415. 

id)  Caldwetl  t>.  Ball,  I  T.  R.  40ft. 

(e)  Craven  v.  R;der,  6  Taunt  43S. 
and  Rack  t>.  Hatfield,  ft  Bam.  &  Aid. 
«5S. 

(/)  Davidsoa  v.  Qwjnne,  IS  EuL 


«T8 


Maintime  Contrmts. 


[fart  ui^ 


Ctmli^tfw 


Lickbanwflb 


could  not  fieig/^  the  bill  of  lading  or  the  goods;  (a)  But  vben 
the  agentA  of  the  conaignee^  without  hia  privity  or  coofinBaiioi^ 
substituted  other  goods,  in  lieu  of  the  original  cargo,  the  subid- 
tuted  goods  will  not  paaa  by  a  previous  indoraement  by  tke  con- 
signee of  the  bill  of  lading.  But  an  indorsement  by  the  confiignee 
for  a  valuable  ccmsideration  transfers  the  property,  though  tbe 
vendee  knows  that  only  acceptances,  not  yet  due,  have  beea  girei 
for  the  gooda.  (£) 

XX.  The^caae  of  Lickbarxow  v^  Mason,  before  dted,  had  de- 
termined (c)  that  the  consignee  of  goods,  by  the  assignmciit  of  the 
bill  of  lading  to  a  tUrd  person  for  a  valuable  consideratioii,  might 
confer  an  abaohite  right  and  property  upon  such  asugoee,  mde-> 
(JMsible  by  any  clwn  on  the  part  of  the  consignor;  subject^ how- 
ever, to  this  restriction,  that  the  aasignment  should  he  made  wilh 
good  fiuth*  In  Cuming  v.  Brown,  the  principle  was  more  S$- 
ttnctly  ra-affinnad.  In  that  case  it  was  determined,  that  if  the 
assignee  of  the  bill  of  lading  took  the  aaaignment  icndJUe,  with- 
out notice  of  any  such  circumstances  as  ought  in  fBumess  to  have 
^ied  up  the  hands  of  the  consignee  from  a  tranafer,  he  aeqoind, 
in  all  events,  a  good  title  against  the  consignor  $  and  that  tkna- 
fore,  although  he  knew  at  the  time  that  the  oonsfgnor  h«d  Q0t  ob- 
tained an  effectual  payment  for  the  goods,  but  had  taken  the  coo* 
aignee'a  acceptance,  payable  at  a  future  day,  not  yet  arrived*,  the 
consignor,  neverthelesa,  could  not  defeat  his  title  under  the  aanga- 
moit,  nor  stop  the  goods  i»  itwmh^  upon  the  insolvenpy  ^  the 
orii^nal  consignee. 

XXL  The  other  legal  properties  of  bills  of  lading,  and  the  a- 
tent  of  the  rights  of  the  holders,  will  fall  more  properly  withia  the 
Bulject  of  a  future  Clii^pter^  and  more  particularly  the  oompaBi  Ifti 
linHtation  of  the  right,  under  such  btU^  with  reapect  \o  tfofp^ 
goods  m  transitu. 


(m)  Wri^  «.  CanphoU,    4  Burr.  8lopfS|^e  Is  TrmmsUm. 

eoil.  (c)  See  the  jodgmeat  of  l^ulkr,!* 

(a)   Cnming  r.   Browii,    9   Bast  in  this  caae,  6  East  p.  30«  «■  ««<«*• 
a06«    See  also  poit,  in  the  Chapter  on 


CHAPTER  III. 


•F   TBS  COVBNANTS   IN  CHAHTBm>PA&TIBS — THB   SBAWORTBINBS* 
or  TBB   SHIP— THB    LOADING,  TOTACB,  AND   DBLIVBRY. 

Havino  in  the  two  preoedioK  Chapters  coniidered  the  eeoenl  ''^  kmtoli 

,  ,     .  ..  ,  ,  .„      -,    ,.  ,  , .  diridonofthe 

D*tufe  of  cnaner-pwtieB  and  diUbch  lading,  as  toe  two  oniaJluiBtra-  datieiofnuM* 
fleots  oDder  which  goods  are  ct^veyed  b;  abip-ovoin  lor  mer-  *^  *^  J^^ 
^yante ;  the  ord^  of  our  subject  leads  us  now  to  treat  of  the  due  cbutm-iwitlei, 
sppoiatoeDt  and  seaworthine«a  of  the  ship,  by  which  sucb  goods  tfio^^at'oi 
•re  to  be  carried }  together  with  the  numDer  of  receiving,  convey-  "■■  ^p  >" 
ing,  tod  dischai^ag  the  cargo  at  the  port  of  delivery.    TlK«e  re-  loadii^i  i^ 
ifiiiUiiii.  which,  as  they  necesianly  belong  to  the  masters  snd  S^!L*"^  '^ 
OWROV,  kte  usually  disesased  by  meroaotile  initen  under  the  head 
•f  the  AitUi  ^  master  and  owner*  by  virtue  of  charter-parties, 
^pear  eeof^nietitly  to  distrlbutf  tbenuelreB  uader  the  fbur  meni' 
bcrs — of  Ihe  due  ^ipoiotmeat  and  eeaworthioeas  of  the  shipj  the 
louUng ;  the  voyage ;  aod  the  delivery,  (a) 

I.  And,  first,  as  to  the  seaworthiness  of  the  ship,  and  the  dun 
appointment  in  stores,  &c. 

lite  first  B^mlsticHi,  sod  usually  ihs  vary  first  daoae  in  every  SMwoRfctatM' 
durterrporty,  is  an  agreement  between  the  owner  or  master  sad  ^^^^Var 
the  mehiJiBnt,  that  "  the  said  vessel  shall  be  made  by  the  sud  ti>*  •"?- 
Blaster  (or  owner)  ti^t,  staimeh,  wtd  stoong,  sufficiently  msiiDed, 
and  every  way  fitted  for  the  voyage."     This  covenant  of  conzac    - 
comprehends  the  body  of  the  vesfel,  ha  rigging  and  funitur^ 
her  provisions,  and  the  erew ;  all  of  which,  therefore,  are  agreed 
in  the  above  stipulation  to  be  in  every  respect  fitted  for  the  voyage, 
and  for  the  due  and  safe  nav^titm  of  the  ship  from  her  port  of 
lading  to  the  port  of  delivery.    As  the  master  is,  therefore,  botuid 
to  have  his  ship  suffieiently  appointed  in  all  these  particulars,  » 
deficiency  in  any  of  them  is  a  breach  of  his  contract,  and  an  injury 

(<)  Spc  Abfwlt  OD  ^ipfiiag,  Fart  III.  chop.  4, 5, 6.  ; 
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Of  tbc  (Mwor-  for  which  he  U  reBponaiUe,  according  to  the  daznajre.    If  the  ie- 
thueu  of  tile      -   *  ■  11 

■hip.  nciency  be  hi  great  as  to  render  the  royage  entirely  fhiitlen,  it      I 

would  seem  that  the  courts  of  law  would  consider  the  due  sppoiot-      1 
ment  of  the  ship  as  a  condition  precedent,  and  upon  tUs  pnnd[le      ' 
would  not  suffer  the  owner  to  recover  any  thing  for  a  Toya^  wtid      | 
had  been  wholly  injurious  to  the  merchant ;  and  to  whkli  the  nxi- 
chant  might  reply  in  substance  the  special  drcumstanees  dih 
charging  him  from  the  obligation,  and  mfgfat,  in  addition,  be  en- 
titled to  maintain  a  cross  action  for  the  loss  he  bad  siuttinei 
But,  on  the  other  hand,  if  the  injury  to  the  cargo  be  onlypaitiil, 
the  most  usual  mode  of  procuring  satisbctkn)  fox  stuh  itaagt,  and 
therefore  the  mode  which  the  courts  encourage,  is  the  payjiient 
of  the  freight  under  the  charter-party  by  the  nwrchant,  and  after- 
wards an  action  for  the  breach  of  covenant  and  injury  agaiDst  the 
owner.   By  tins  mode  erf  proceeding,  the  extent  of  serrice  rendered, 
or  of  the  injury  sustained  in  damage  to  the  caogo  by  the  muti- 
worthinesB  of  the  ship,,  is  necessarily  brou^t  more  distiiicdfto 
the  attention  of  a ' court  and  jury  than: ^en- they  are  joned to-' 
gether  in  the  same  action  ;  and  the  mte  is  pleaded  in  dbniDHtioiiof 
the  other.     Tliia,  indeed,  appears  to  be  the  general  and  eqniltUr 
principle  of  cross  actions,  not  only  as  respects  this  subject,  botlD 
others;  Uiat unless  the  non-performance,  n^ligeace,  ordW* 
sance,  alleged  in  breach  of  the  covenant,  extend  to  the  iffiote  ""ti 
and  conrideratioa  of  it,  thecovenantbroben-is  nottobecoimdRed 
as  a  condition  precedent,  but  tat  a  distinct  covenant,  fbrth^brfia     I 
of  which  the  party  injtu^d  may  ^  con^nsatcd  ^  damBge9>   "     ' 
.    has  been  determined,  however,  that  if  a  consignee  accept  goodii 
he  cannot  defend  Inmself  from  the  payment  of  freight  on  tbegMunx' 
that  they  have  been  damaged  by  ibe  voyage,  (a) 
SawoftiiiMiM        n.  This  engaiwment  of  the  ^ip-owner,  that  his  vesxJ  •bi"  *" 
■nd  inmcienqr  >?.'-j.  .  -itnf 

of  the  ibip,  a     tight,  staunch,  ac,  is,  mdeed,  not  ao  much  a  new  eugag^^'  ''* 
w[  bLw"'iSid    *^*  parties,  between  themselves,  as  a  confirmation  of  the  obBg*' 
thcnibn  of      tion  imposed  upon  all  carriers  by  common  law.     And  Usa,  " 
i'TiS^   ^°SS''  "■  Bernard,  (6)  Lord  Chief  Justice  Holt  said,"  "The  b* 
wWch*illt«     (liiir.LCCs  tlio  iiiT^on;^   (namely,  commrm  carripr,  lioyiiian,  master  rf 
not  eiiircsacil.    11  sliiii,)  thus  cntnisted  to  carrj' goods,  against  all  events  but  I"''* 
of  God,  iuid  of  the  King's  eneuiiea ;"  bo  that  a  common  carrier" 
ail  insurer  against  all  perils  or  losses  not  within  the  excejiUM- 
This  common  law  duty  gives  a  larger  interpretation  to  the  tspf^ 
stipulation  of  ship-o^vners,  for  the  euflBciency  of  their  ship,  tba 

(s)  Shields  IP.  Davis,  6  Taunt.  63-     anil  sm  4  Campb.  1(9.  Mil  ^■ 
Davidson  v.  Gwjuiic,  1!  £a«t.  3S1. ;         (fr)  e  Lord  Haymoud.  SOi. 


would  otherwue  belong  to  it  aa  tf  mere  contract  of  the  parties ; 
aad ID  the  samenuumer  will  ctmfine  and  restrict  the  legal  accept- 
anoe.  of  those  precautiouary  notices,  by  which  sea  and  river  car- 
rien,  like  land  camerB,  have  Bometimes  attempted  to  qualUy  their 
.  engi^ment  as  common  camera. 

JU.  In  Lycm  v.  Mills,  (o)  the  defendant,  a  ship-owner  and  car-  Ljon  b.  MUl* 
-  rier,  had  given  notice,  that  "  he  would  oot  be  answerable  for  any 
loss  or  damage  which  should  happen  to  any  cargo  which  should  \vi 
put  on  board  any  of  his  vessels,  unless  such  lose  or  damage  should 
happen,  to  be  occasioued  by  want  of  ordinary  care  and  diligence  in 
tfae.master  cur  cr«w  oi  the  vessel ;  when  in  such  case  he  would  pay 
to  tbe  sufferers  10/.  per  cent,  upon  such  loss  or  damage,  so  as  the 
wbide  ainoant  of  such  payment  should  not  exceed  the  value  of  the 
vessel  on  board  whereof  such  loss  or  damage  should  have  hap- 
f(«iied,  and  the  freight  of  such  vessel.  And  he  gave  further  notice, 
that  any  jDerchant,  or  other  perscm  deMrous  of  having  their  goods 
or  mprichaiidiseB  carried  free  of  any  risk,  in  respect  of  loss  or  da- 
oqygt,  whether  the  same  should  happen  from  the  act  of  God  or 
othenpite,  might  have  the  same  so  curied  by  entering  into  an 
■grcmaent  for  the  payment  of  an  extra  freight,  proporticmable  to 
;4l^  #ccept^  cesponsibility,  on  application  to  him  or  his  agents. 
"mniiili  I  the  principle  that  the  sufficiency  of  a  ship's  hall  was  a 
fDommon  la>w  du^,  it  was  held,  by  the  Court  of  King's  Bench,  that 
the  vnjaet  was  liable  for  the  damage  suffered,  notwithstanding  his 
fn^qcSHtioBary  notice ;  for  that  the  law  presumed  a  prtmuse  by  hint 
that  his  vwsel  should  be  tight,  staunch,  and  sufficient ;  and  that 
Ikis  i^ecaiititmary  notice  could  have  no  further  eftct  than  to  limit 
tbe  reqwnsibility  of  the  owner,'  in  those  cases  only  where  the  law 
^vould  otherwise  have  made  him  answer  for  the  neglect  of  others, 
aad.fDr,acctd(«f>,  which  it  might  not  be  vrithin  the  scope  of  ordir 
xMrjrean  and  caution,  to  pconde- against. 

Ilie:  words  "  tif^  staunch,"  and  in  every  thing  necessary,  for  SnfideiM^  of 
-tike  voyaga,  and  fitting  for  the  navigation,  manifestiy  comprdieiid  l^fJ^X^^. 
not.  only  the,  hall  of  the  ship,  but  niiatever  is  necessary  to  her  nre,  crc«, 
navigstion.aiid  due  wmce,  and  extend  to  her  furniture,  crew  and  ■'°'"> 
■tones  of  all  kind.    It  is,  therefore,  tiie  duty  of  the  master  to  pro- 
vide n^esj.&c^jtrc^r  for  tiie  rec^tifm  of  the  goods  intoUie  ship. 
SbenniHt.altabe  furnished  with  proper  dimnage,  or  jueces  ofwood 
piaeed  agMnit.tlKt.iideB  or  .bottom-of  the  hold  to  preserve  the  cargo 
&aBa-,ttK>)eflects  ofv  leakage,  according  to  its  nature  and  quality. 
Hier.cirev,  likewise,  must  be  sufficient  to  nangstethe  vessel,  both 

(al.KBast  498;  .      . 
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is  to  nuihber  and  to  skill.    This  doty,  indeed,  is*  implied  by  oou* 

mon  law  under  the  general  terms  of  tht  soffidenejr  of  the  diip« 

The  parties,  of  course,  may  enlarge  it,  if  they  jdease,  by  express 

obligation ;  and,  in  such  cases,  the  lavr  will  enforce  the  eovessiBt 

as  strictly  as  its  terms,    ^erefore,  in  Beatscm  v,  SchaBk,  (s) 

irtiere  the  master  had  stipulated  in  the  charter-party,  that  his  ?es> 

del  should  be  manned  in  a  certain  proportion  to  its  tomiage,  aad 

that  the  whole  number  of  men  should  be  constantly  on  beaid ;  it 

was  held  by  the  court  that  this  was  a  poeitive  and  absolute  stipo* 

lation,  and  that  sickness,  death,  desertion,  &c.,  weie  no  ezcuas 

for  its  non-performance,  the  oWner  having  stipulated  against  aQ 

events ;   and  having,  therefore,  by  impliiration,  obliged  Umsdf 

dther  to  the  performance  of  the  thing,  or  to  an  equivalent  sstis*- 

&ction,  accordmg  to  the  nature  and  degree  of  the  fiftlh»e« 

The  ship  papen      IV.  If  the  terms  of  the  covenant  in  the  charter^pavty  be  ttst 

UMvoyage  aie   the  vcsscl  shall  be  furnished  ^<  with  every  thing  neeiil^  Md  neeei- 

"rehTiSed^""    w»y  for  the  voyage,"  the  master  will  be  bound  under  such  a  tA- 

within  **  what    pulation  to  provide  the  vessel  not  only  with  the  documents  reqmiei 

for^tbe^p/*^'  by  the  laws  of  the  country,  but  such  as  are  required  for  her  imme*^ 

diate  Admission  into  the  foreign  port  mentioned  in  the  dk■rta^ 
party*    Therefore,  in  an  action  of  covenant  against  the  ewaer  of 
a  ship  by  a  freighter  who  had  hired  her  for  a  viMfrage  tothe  Mefi- 
terranean,  it  was  held  that  such  a  vessel  requuped  a  bill  of  healti^ 
)uid  that  the  master  was  responsible  under  the  oovenaiit  for  not 
having  provided  this  document.    The  charter-party  stipulaitd  thit 
the  ship  shotdd  be  ^'  tight,  staunch,  and  strong,  and  wall  and  sat 
iBdendy  manned,  tackled,  apparelled,  and  fumislMd  with  every 
thing  needful  and  necessary  for  such  a  ship,  and  tor  tks  voyage 
hereinafter  mentioned.''    Tlie  ass^pied  breadi  of  eovtnant  was, 
tiist  a  bill  of  heaHh  ivas  neediul,  and  had  not  been  soppllAd 
It  appeared  that  a  bill  of  health  was  a  dooument  &i»t  nereasiry  for 
ships  clearing  outw^urds  at  the  cttstoni->hou«e  heve^  ndr  MfaStni  by 
trot  laws  to  be  taken  by  ships  sallmg  to  the  MeditaMai«n$  btft 
that  bills  of  health  w«re  issued  to  stHh  ehips,  and  gtoerally  eankd 
by  them.    By  the  law  of  Sarduiilt,  whieh  had  bMn  iMg  kMwm  to 
persons  engaged  hi  tiie  MediterhuieiiKi  trade^  a  bfll  of  kealth  la  !•- 
-quired  from  all  ships,  even  from  Bi^la^ }  and  withoat  one  dMy 
are  obHged  to  perform  quarftntine.    Upon  the  arrival  <tf  tiie  skip 
In  question,  at  Cagliari,  6h»  was  put  ittider  qiiarantitie  for  want 
of  a  Mil  of  health,  and  the  voyage  was  thereby  greatly  dehmd. 
Oibbs,  C.  J.,  held  tiiat  a  bin  &t  heilth  wnsa  docutnieiit  ii«M- 

(a)  S  Bast.  iiS.  and  Blight  v.  Vagc^  tmU. 
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Miy  for  such  ft  voyage,  and  wsb,  therefore,  witbin  the  covenant.  I>^  •■ 
It  WB8  not  essential  to  die  question  that  such  a  paper  was  not  *'*"'*^*"- 
ft  diip's  paper  witMn  the  laws  of  this  country.  If  it  were  ne- 
cessary for  the  pMt  whither  the  ship  was  suling,  and  the  captain 
bad  stipalatcd  to  provide  all  such  necessarieB,  it  was,  of  course, 
«ithia  Buch  a  Btipolation.  The  words  needful  and  necessary  for 
a  voyage  oblige  the  defendant  to  have  on  board  every  paper  re- 
hired to  advance  or  &cilitate  the  voyage,  (a) 

V.  With  reepect  to  the  seaworthiness  of  ships,  the  moat  im-i  of  &e  Mnr 
portant  cases  have  arisen  in  questionB  of  policies  of  insurance.  ^°'**  "^  ^ 
There  is,  indeed,  Uttle  (Uetinction  to  be  made  between  the  nature 
and  extrait  of  this  obligatim  from  the  merchant  to  the  insurer, 
and  UmA  from  the  ship-owner  to  the  freighter.  We  have  said 
that,  independently  of  the  covenant  in  the  charter-party,  which 
only  re-affirms  and  strengthenB  the  general  obligation,  there  is  a 
tacit  and  im^ied  agreement  tiiat  the  ship  shall  be  seaworthy,  and 
capable  of  conveying  the  goods  in  proper  condition.  It  is  not  suf- 
Aeient  that  the  owner  did  not  know  that  the  ship  was  not  sea- 
Worthy  ;  for  he  ought  to  know  that  she  was  so  at  the  time  he  char^ 
ten  her.  lie  sidBciency  ot  the  ship  is  the  substTatum  of  the 
cootrsct  between  the  parties ;  and  a  ship  not  capable  of  conveying 
.  tiK  goods  in  a  proper  state  is  a  fhQure  of  the  condition  precedent 
to  the  whole  contract.  Tbt  seawwthiness  of  the  ship  is  not  a 
question  of  ftaud  or  good  intention,  but  it  is  a  ponttve  stipulation 
Uut  the  ship  shall  be  to ;  and,  therefore,  although  the  owner  may 
Inmsrif  have  been  deceived  by  the  ahip-builder,  repurer,  &c.  if  the 
vessd  be  ib  fact  mfleaworthy,  have  an  insufficient  bottom^  Or  un- 
•onnd  timberfl,  it  w  a  breach  of  a  preliminary  eonditioa ;  and  is 
fatal,  as  such,  to  the  contract,  (i)  In  Eden  v.  PaAinson,  (c) 
wUch  was  a  case  on  a  policy  of  insunuu^,  Ix«d  Mansfield  sai^ 
""By  an  impUtd  warranty,  every  ship  insured  must  be  tight, 
staonch,  and  strong:  but  it  is  suffident  if  she  be  so  at  the  time 
i)f  her  aiuBng.  She  may  cease  to  be  bo  In  twenty-four  boors  aftek- 
departure,  and  yet  the  nndcrwriter  will  continue  Ui  be  liaMe." 
Bat  if  a  ship  buI  upon  a  voyage,  and  in  a  day  or  two  become 
lei]^,  and  founder,  or  is  obliged  to  return  to  port  without  any 
MoRn,  or  visiMe  or  adequate  cause  to  produce  such  effect,  t^e  pre- 
■»nnipUon  is,  that  ^le  was  not  seaworthy  viien  she  was  tet  out  t(> 

(■>   Iktj  i.  Vmterton,  4  Cftmpb.  Charter>pnl;,  pMt,  uni  perdt  ot  the 

38«..-nidH0ll*«N.  P.  ITO.'  m*. 

(fr)  Sec  further  on  this  nibjcci  in  (c)  DovKhts  TStv 

the   Chapter  on  Bxccptioiu  in    the  ... 
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anfficient  crew,'  uid  a  certain  and  a  pilot  of  competent  ddU."  On  Of  the  luwar- 
tbe  ^reand,  therefore,  that  tbere  was  no  pilot  on  board  when  the  ihip. 
accidMit  happened,  he  waa  of  opinion,  there  must  be  judgment  of 
nonsiut.  (a)  Aud  in  a  late  caae,  in  the  House  of  Lords,  hard 
£UOQ.  stetodi  that  tmder  this  implied  warranty,  it  is  not  only  ne- 
ceawzy  that  the  hull  of  the  veEsel  be  tight,  &c.,  but  that  the  ship 
b»faaii»hei.viib ground  tac/cling,  Bu£Eicient  to  eacounter  the  ordi- 
nary pezUa  of  the  sea ;  and,  therefore,  where  the  best  bower  an- 
«hw,  and  the  cable  of  the  small  bower  anchor,  were  found  defec- 
tive, the  ship  was  not  seaworthy.  (A)  Upon  the  same  princijde, 
ID  MLinsuranoe  case,  the  Court  of  King's  Bench  held,  that  there 
TBS  a  &uhire  of  the  implied  warranty;  that  a  captain  and  crew  of 
cotB^etent  skill  and  knowledge  for  the  Toyage  should  be  provided; 
tbe  Oijitain  being  so  grossly  ignorant  as  not  to  know  Tarragona 
tmm  Barcelona ;  the  warranty  in  the  policy  being,  that  the  vessel 
tkiovid  BOt  go  higher  up  the  Mediterranean  than  Tarragona,  (c) 
So,  likewise,  it  has  been  decided  by  Lord  Ellenhorough,  that  a 
T«mel  which  is  defective  in  sails  necessary  to  facilitate  her  escape 
Aom  an  enemy,  and  to  enable  her  to  proceed  with  expedition,  is 
BOt'seaworthy  ;  (d)  nor  if  the  ciew  be  insufficient,  (e) 

VJU.  We  have  deemed  it  necessary  to  state  the  above  cases  at 
aata*  length  ;  for.  though  they  principally  arose  in  questions  on 
|K^icieB  of  insurance,  they  may  be  extended  by  reasonable  analogy 
to  duuter-parties  and  bills  of  lading.  The  obligation  of  the  owner, 
in  both  cases,  is  to  furnish  a  ship  tight,  staunch,  and  strong ;  in 
gtker  words,  seaworthy :  and  whenever  a  case  arises  with  respect 
to  dnmage  to  goods  through  the  insufficiency  of  the  ship,  the  ques- 
tion whether  the  master  or  owner  is  liable  to  make  good  the  loss 
to  fte  freighter  will  depend  upon  the  point,  whether  tb«  ship  was 
in  a  fonditioG  to  perform  the  voyage,  and  to  convey  the  goods 
saliely,  at  the  time  of  making  the  charter-party,  or  loading  the 
goqds  <Hi  board ;  or  whether  she  became  defective  from  subsequent 
aorident,  and  the  perils  of  the  wind  and  sea,  which  are  excepted 
in  -the-coatract. 

VIII.  .It  has  been  before  stated,  (/)  that  the  master  is  bound  to  PiIoi«m  onef 
take  on  board  a  pilot  of  competent  skill,  where  the  usage  of  trade,  t^«e,biitna- 
or  the  laws  of  the  country,  require  that  the  ship  shall  be  put  under  ^^'  "^  tk"«' 
pilotage.  It  is  added,  in  the  same  place,  that  by  48  Geo.  3.  c.  104.  Geo.  3.  c.  104. 
and  52  Geo.  3.  c.  39.,  no  master  or  owner  is  answerable  for  any 

(a)  The  mction  wu  broaght  bj  the  «  Wedderburn  e.  Bell,  1  Camp.  1, 

aMored  •gutut  tbo  uDderwritera.  {e)  Hunter  v.  FoUs,  Selw.  ftST.  «. 

(*}  Wilkie  p.  Oeddes.  S  Dow.  97.  (/)  Sm  anU,  Chapter  on  Pilots. 

(f)  Tail  r.  Lory,  14  But.  481.  and  Law  v.  HolliagworU^  7  T.K.  ISO. 
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lQ0g  or  damage  by  reaapii  of  no  pilot  being  on  board,  unkss  m  tfce^ 
ca^e  of  either  vilfiii  refuaaj  to  teke  a  pilot  on  board,  or  from  neg- 
ligence in  not  bpavii^g  to  for  the  purpose  of  taking  one  on  board 
who  ^hall  baFe  pffered  himaelf. 
Loading  the         IX.  The  aecpnd  main  requisite  under  the  charter-party,  apd 
■*'*^  therein  thp  ijecpnd  in^  duty  of  the  master  and  owner,  feapecto 

the  loading  the  aijip ;  that  is,  the  receiving  and  stowing  the  gpods 
in  a  due  and  seamafilike  manner. 

Tlie  nsual  stip^la1ipn  in  charter-parties  under  this  \mfi^  u^  tbi 
the  maater  or  owner  ^hall,  "  with  all  convenient  speed,  reecwe  on 
bqard,  load,  and  fltow,  in  a  regular  and  proper  manner,  all  mk 
goods  and  mercbandia^?  as  shall  or  maybe  sent  by  Ihe  saidfrd^^/ 
i^pngside  the  sw4  *5p  or  vessel,  i?i  the  said  port  of  — r-,  not  a-. 
ceeding  wha|;  the  sai4  ship  or  vessel  can  conveniently  and  aafdy 
carry  over  sea,  besifies  her  provisions,  tackle,  aj^ard,  a^d  appor- 
tensinces ;  I^^P  ™?wter's  cabin  and  the  usual  and  pecessary  room  for 
the  ship's  cr^  excepted." 

X.   Thfl  duty  and  mode  of  loading  by  ship-owneis  and  masteis 

have  an  exact  analogy  with  a  similar  duty  of  land-carrieis ;  an4 

are  governed  by  the  same  prindple,  and  subject  to  the  same  reapon-: 

ttbilities.    It  is  regulated  in  a  great  degr^  by  the  usage  of  ^t  port 

or  place  at  which  the  lading  is  received.    In  ship  carriers,  as,  in^ 

deed,  in  ^1  othe^  trades,  the  usage  of  the  port  or  jdaoe  is  anim- 

'  plied  pondition  of  the  contract.   It  is  what  is  necessarily  kno^  to 

both  parties  as  ausage ;  and,  if  omitted  in  the  contract,  is presomfii 

to  have  been  so  omitted  t|ecause  a  matter  of  notoriety  to  dl  pcr^ 

ThegcQcni,     ipons  concerned*    The  fir^  ^u^  of  the  master,  therefore,  if  to 

Uto  conform^  jreceive  iris  lading  according  to  the  custom  of  the  particnlar  pha. 

^  A^  rt!^  '^  •^"^^  P^^  ^*  ^  *^**  ^-*y  ^  receive  the  goods  in  the  dock,  ot^ 

^e  wharf  Of  beaph  |  aq4  thence  take  thepi  either  immediately  i^t^ 
his  a^ipi  or  brmg  thepi  off  m  boats.  Qut  he  is  not  l«nmd  tp 
take  gp6df  on  boar^  whic]i  may  endang^  his  sh^i  ^^  ^ 
|pinpow4er,  &c. ;  uqlesa  hia.  contract  be  to  do  so«  Nor  Ip  he  boo&a 
to  take  contraband  or  unlicensed  goods;  or  goodi}  which  cm^ 
^e  importefl  or  efpf!!^^  without  %  particular  a^tJk<>9ty  ^^ }' 
cence ;  unless  such  authority  or  licence  be  prodnced  to  ^^ 
The  o^ec  is  bound  to  get  the  proper  clearanoeB  for  tb^  Bupy 
ai^d  the  freighter  for  the  carffo.  In  P^ban  v.  PpMna^  (<*)  ^ 
Was  fpund  to  be  the  custom  of  the  port  of  {jondpp,  \rith  r^sp^  ^ 
goods  intended  to  be  sent  coastwise,  that  the  responsibdit^  ot  vk 
wharfinger  ceases  by  delivery  of  them  to  the  mate  of  the  vessel 
upon  the  wharf.  The  general  rule  is,  that  the  responsibility  rf  the 
master  begins  where  that  of  the  wharfinj^er  ends ;  and  that  he 
(a)  5  Esp.  N.  P,  C.  41.  %  and  aoe  Hone  v.  Sine,  1  Vent  190,  W. 


Iwoomes  Uible  for  the  goods  from  the  momeBt  they  enter  hla  ens- 
tody,  by  a  due  delivery  to  bimeelf  or  his  petty  officer.  Tb«  «i]ffi' 
ciency  of  such  delivOy  is  a  quefltion  of  fhct  for  the  jury. 

XI.  Tlie  mwter  is  boond  in  the  saaie  iiuuin»  as  a  land  carrier 
by  the  acts  of  his  BervaHts;  and  if  he  shonld  depute  any  of  tiie 
crew  to  receire  the  goods  f«»  him,  or  shoukl  order  th«n  to  be  de- 
Uvered  generally  on  board  hid  ship,  such  delivery  weidd  of  course 
be  sidlcieat  to  bind  hiaaself.  But  no  man  is  to  trust  the  Bervant 
of  another  beyond  the  point  at  ^vfaich  the  master  had  himself 
ceased  to  trust  him ;  and,  tiierefore,  a  mere  general  delivery  to 
the  crew  would  probably  not  be  sofficient,  as  the  proper  &nctiontf 
4i4  the  crev  are  to  navigate  the  dap,  and  not  to  receive  the  ladiugv 
— ^They  are  the  servants  of  the  master,  a»  his  saihws ;  but  not  as 
■         his  cleriis  and  general  ^ents. 

f  XII.  The  reapwMibitity  etf  the  master,  tor  the  safe  castody  (4  Muien  re- 

1         the  goods,  coDMnwiceB  from  the  time  of  their  delivery.     He  i»  JC^**''„^' 

annreraMe  for  any  theft,  and  even  for  robbery,  though  his  crew  beryio  tbs 
*        should  be  overpowered,  uid  neither  he  nor  they  in  hult.    The  ^s^  j„  oMir- 
,  ■        reason  of  this  liability,  where  there  is  no  faah,  is  the  same  with-  '^■'F>- 
(        that  of  the  liabihty  of  the  common  luid-carriers.    llie  goods  are 
1        JU  completely  beyond  the  care,  as  they  ere  out  of  the  dominion,. 
1        oC  the  owners.     If  masters  were  uot  Uable  under  such  eircum-' 
[I       stances,  It  wcmld  afford  a  &ciUty  to  the-  greatest  frinkb)  and  most 
^       tfriitthud  eoaspiracies.     On  the  other  hand,  the  caee  ia-  wbicb 
ft      mpsters  may  innocently  suffer  are  necessarily  verji  tew,  and  the 
j!       profits  of  carriers  may  be  presuffled  to  be  adequately  adi^ted  to 
^r      tbe  risk.    The  principle,  therefore,  extensive  as  it  ie^  ia  pnkhictive 
,)       af  ft  great  gmend  good,  and  in  very  few  eases  of  any  partieulasevU. 
f>      We  shftU  point  Out,  la  another  place,  the  limitation  of  the  v^^oasi-' 
,        bffi^  of  ship-owners  as  settled  t^  aevend  acts  (rf  pacUoment. 
f  XiU.  Anothnr  part  of  the  duty  of  loading  is,  so  to  stow  and  orthe'«t(nrag« 

^i  arraags  the  different  arti^es  oi  widch  the  eaif^  connsta,  that  ^^^^'"* 
*  dwy  may  net  be  Injured  by  each  other,  or  by  the  moti^  or  leak- 
age of  the  f^p.  in  Sfaeild  v.  Dnvies  (a)  the  freighter  of  a  abig 
wftMc^hypay  the  fright  under  BO  allegation  that  the  cv^o  was 
ripaflod  by  had-tafy»g^  It  Was  an  aetiao  of  assunpsit  fer  dio 
bttt^C  of  a  cargo  of  butter  canied  in  a  gienenl  ship,  and  received 
'  bp  the  defen<tuit  under  the  bill  of  lading.  It  was  oSfered  as  evi- 
''— c*,  in-defenee,  that  the  hntterhadbeen  injured  bybadstew- 
ta  a  dagi9«  much  beyond-  the  amount  of  the  freight ;  and-  i( 
wwR-.coittSBded  tha^^thta-was  a  sidBmnt  answer  to  the  aotioBy  a^ 
it  shewed  that  no  benefit  had  been  derived  from  the  carriage  of 
(«)  4  Canipb.  (IV.  ■ 
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the  goods ;  and,  at  any  rate,  it  might  be  ^yen  in  evidence  in  mi- 
tigation of  damages.  It  was  admitted  that  bad  stowage  was  an 
injury  for  which  the  master  was  responsible :  but  it  was  decided 
that  the  freight  had  bees-eanied,  and  that  the  damage  by  stowage 
must  be  made  the  subject  of  a  cross  actiop.  Where  the  freighter 
covenants  to  load  a  complete  caigo,  he  is  bound  to  load  the  vetssd 
according  to  her  capacity,  and  not  according  to  her  register  ton- 
B<4P^  j — ^^t  b  to  say,  he  is  bound  to  put  on  board  as  comj^ete  a 
cargo  as  the  vessel  can  carry  without  injury,  (a) 

XIV.  It  is  unnecessary  to  insist  further  upon  the  obvious  duties 

of  the  master  under  the  heads  of  lading,  stowage,  &c.   They  are 

9II  comprehended  under  the  general  principle,  that  whatever  he  is 

bound  to  do  either  by  his  contract  or  by  the  usage  of  trade,  he  is 

likewise  bound  to  do  in  a  6u£Eicient  and  seaman-like  manner  ^  and 

if  he  omit  or  neglect  it,  or  do  it  ignorantly  or  imskilfiilly,  he  is  liabk 

in  damages  for  the  consequences  of  his  negligence  or  ignorance,  (i) 

Oftliecom-         .XV.   The  third  main  requisite  under  a    charter-party,  and 

ui?per£nrm-     therein  *the  third  main  duty  of  the  master,  is  the  due  and  suf- 

•nc«6fUw       ficient  performance  of  the  voyage. 

This  obligation  upon  the  master  is  usually  expressed  in  chBrte^ 
parties  by  the  words,  ^^  that  the  vessel  shall,  with  all  convenient 
speed,  sail  and  proceed  to  such  a  port,  or  so  near  thereto  as  she 
may  safely  get."    4Jnder  these  words,  it  is  the  manifest  duty  A 
the  master  to  use  due  and  reasonable  time  in  the  commencement 
ef  his  voyage ;  and  to  sail  with  the  first  fair  wind,  or  opportomty, 
immediately  subsequent  to  kh&  completion  of  his  lading.    Where, 
by  the  terms  of  a  charter-party,  a  number  of  days  is  appointed 
for  the  lading  of  the  cargo,  either  generally,  and  without  payment 
on  that  particular  account  by  the  merchant,  or  by  way  of  demur- 
rage, the  master  must  not  sail  before  the  expiration  of  the  time. 
Upon  the  conclusion  of  this  time  he  must  sail  from  port  with  the 
'  first  favourable  opportunity,  and  thence  proceed  to  the  place  of 
destination  without  delay;  without  stopping  at  any  intermediate 
port^  or  deviating  from  the  straight  and  shortestcourae,  v^^ 
such  stopping  or  deviation  be  necessary  to  repair  the  ship  fronn 
the  e£Eects  of  accidents  or  ten^pest,  or  be  justified  by  any  afluad 
reason..    He  may  likewise  stop  or  deviate,  to  avoid  enemies  or 
pirates,  by  whom  he  has.  good  reason  to  suspect  that  he  shall  be 
attacked  if  he  proceeds  in  the  ordinary  track,  and  whom  he  ex- 
pects to  escape  by  delay  or  deviation;  and  he  may  sail  to. 4^ 
places  resorted  to  in  long  voyages  for  a-mipply  of  water  or  ^ 
visions  by  common  apd  established  usage. 

{a)  Hunter  r.  Fry,  2  Barn,  fi  Aid.        (*)  Goff  o.  Ciiakard,  cited  1  ^lisoVi 
421*  282. 


war,  that  the  reseel  shall  sail  with  convoy.  In  a  preceding  part  " 
of  tfaia  Treatiae,  we  have  had  occasion  to  ex.plun  the  principle  and 
limits  of  the  duty  to  sail  with  convoy,  (a)  It  is  now  only  neces- 
sary to  add,  that  if  the  charter-party  superadd  any  thin^  to  the 
duties  under  the  convoy  act,  usually  passed  during  every  period 
of  war,  the  master  is  bound  strictly  to  abide  by  such  engagement ; 
and  he  may  not  only  lose  his  freight,  but  he  liable  in  the  whole 
value  of  the  cargo,  if  lost  from  the  consequence  of  his  neglect  te 
Biul  or  keep  with  convoy.  He  is  also  criminally  responsible  if  he 
wilfully  desert  his  convoy,  (i)  But  the  freighter,  of  course,  may 
dispense  with  the  covenant  in  which  he  has  bound  the  master  for 
his  own  benefit.  Thus,  in  an  action  against  the  owner  of  a  slup 
for  a  breach  of  this  kind,  it  was  held  to  be  a  sufficient  defence 
that  the  merchant  himself  was  the  cause  of  it.  The  owner  had 
engaged  to  stul  from  the  river  Douro  to  London  vrith  convoy ; 
and  the  plaintiff  had  agreed  to  load  her  with  100  pipes  of  wines. 
In  the  morning  of  the  4th  of  November,  the  day  appointed  for 
the  stuling  of  the  convoy,  she  had  completed  her  cargo,  and  was 
ready  for  sea,  except  that  a  number  of  pipes  of  the  pliuntiff 's  wine 
bad  not  been  put  on  boUd.  The  captain  remonstrated  repeatedly 
with  the  plunUff's  agents  upon  the  delay :  but  was  not  able  to 
get  the  last  wuie  alongside  -till  mid-day.  The  other  ships  be- 
longing to  the  convoy  had  before  dropped  down  the  river.  He 
immediately  followed  them,  and  from  that  time  used  every  eSbrt 
to  join  the  ComraodOTe.  Had  the  wind  continued,  he  would  have 
succeeded :  but  it  fell  calm,  and  all  his  endeavours  fuled.  ]jord 
EUenborough  held,  under  these  circumstances,  that  the  master 
was  excused,  the  owner  himself  luivliig  caused  the  injury  of  which 
be  complained ;  and,  by  implication,  therefore,  having  waived  the 
performance  of  the  condition,  (c) 

XVU.  But  as  a  sailing  with  convoy  necessai^y  affords  an  addi-o 
tjomd  secority  to  the  ship  and  cargo ;  and  as  this  condition,  there- 
{lore,  is  a  main  inducement  with  meichants  to  send  their  goods } 
so  a  public  notice  that  a  ship  will  siul  with  convoy,  or  a  bill  of 
lading  stating  that  a  ship  will  so  sail,  amounts  to  an  undeitakingi 
binding  on  the  owner,  that  the  vessel  shall  sail  according  to  such 
notice-  or  bill  ef  lading,  {d}     And  where  there  is  an  undertaking  toi 

(■)  See  <«le.  Fart  IT.  ch>p.  T.  n.S*.    But  where  the  bill  of  Udtni^ 

(•)  Bj  4&  Geo.  3.  See  the  King  o.  conUinsnoiuch  itipul>tioiu,itMcnis 

Kitbt  S  Dodsoii,  ST.  DBdetermiDed    whether  niltug  with 

(e)]|a{a]b>en>tP.Biuber,4C«mph.  convoj  be  uj  part  «r  Uiecontnct. 

&4.  Abbott,  614.    Sodl  t>.  ilMnjM, 

{/)  SuideuoB  V.  Busher,  4  Csnipb. 
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JUA'.  It  u  a  genenu  nue,  tDoe  tne  law  wiu  not  impoae  a  con-  Liobiiitr  of  the 
tract  Mpan  a  man  apdnat  fais  own  will  and  knowlftt^.     Wbtud  C  repu^'i!' 
there  i>  a  concurrence  of  eqait^  and  legal  liaUUity  In  tarata  of  aa  ^^'**^  >?  "> 
obligatitni  j  where  a  strong  equity  demandH  iidBtHe  one  part,  and  dXiu^ered?' 
it  is  not  opposed,  on  the  other,  by  any  incongndty  with  a  ptin^  fhw"*""*" 
ejple  or  maxim  of  law,  the  law  in  ^  mch  cues  will  pteaiiftie  these 
tadt  conttacta.    This,  indeed;  is  Ihe  principle  <tf  all  impHed  a*-' 
sniApaltii    But  the  lav  will  not  extend  ilos  hik  «»  far  a*  to  m- 
persede  th^  first  |fnndple  of  all  coatrabia, — thatiatercdura^kscm'-' 
le%e,  and  consent  of  the  contracting  parties,  widdi  constitute 
Kiiat  is  lega%  temied  their  privity.    Henct  tt  irill  not  extend    . 
tfaeie  implied  contracts  into  cases  and  drcnmstaaces  .Whire  Bach 
fan^UcatioQ  is  rebutted  by  a  foct  diiectijr  coittntr; }  such  as  by'  < 
^Btioet  contract  #Hh  anbther,  or  whei«  therfe  id  k  total  i^nnrsicti 
and  nan-intercoarie  of  the;  parties ;  and  wherfe  tfa«  oak  had  nd 
eoditract  with  ihe  Other  in  conten^ladon.    Aod,-  therdlBW,  #here 
A  master,  being  in  a  foreign  port,  raised  the  fnoney  for  repaiftf 
a|Mm  the  atde  and  ezchi^ve  credit  of  the  ttfU^Akij  it  was  heU  HwderB. 
th«t  the  owner  wis  not  liable,  aa  the   credit  wiis  not  p*en  to  Bn*""*""""*- 
Um.  (t^    The  case  wfts  thk  s-^The'Mat^aret  had  be^  chartered 
hj  her  owners,  the  defendants,  te  Wltliian  Siarples,  of  idferpoolj    . 
far  a  voyage  frotn  Newcastle  to  Copenhagen  Aid  Pemaaj  nd 
btiai  thence  to  liverpool,  to  bring  home  a  cai^  of  detds  and  iroij 
on  his  accbuht,  at  certun   specified  rates  of  ft^bt,  ithich  was 
partly  to  be  paid  "  by  advancli^  the  master  of  the  teJitel,  fat-  tM 
tiioe  beingi  w^t  mohfeyJie  might  r^^re  fa^  die  TeBsel'i  deeefr-- 
sary  disbttrsements  at  Femao,  fiee  from  ahy  cofflnuseSoH,  at  tfie 
nnirent  exchange;"    Upon  th^  arrinl  df  the  sbipe  At   Pemao^ 
Jebnt,  the  master,  wanting  motiey  ft»  the  shlpj .  ptcidaeed  tfatf 
efatter-party  to  a  meftdiiDit  there,  who  was  thti  plaintW  in  Ad 
action.     Upon  the  credit  of  &e  charter-party  tiie  ^h^tiff  m^ 
Mseed  the  reqinred  moaey  for  tiie  ship's  (ti^oMeMesertk ;  and  fiffj 
nished  certain  stores  of  Which  she  stood  in  tiCed^  stBotiBilngj  alt«M 
gelher,  to  the  stun  of  dM.  Idi.  lie'.    For  thlri  J«fai»  dreV  a  bill 
«f  eaxhknge  iii  fiif  our  of  the  {fltiotiff  upon  Shifples.    Thi  shAf 
was  lost  nptm  the  homeward  voySge,  and  Sbttpk»  icfused  to  se^ 
«ept  tbe  bUl.    Giiibw,  CJ.ttMaf  t^hikm,  Oat  the  defisnd^mu 
wen  not  liaMfe  in  tida  attion^    Thexe  t^  m  prtvtty  estaUiabed 
belW«en  theiii  »id  £be  pMaHSL    He  appetr^  to  have  adnuraed 

4(UnpMI«  SM;    S«  KkewiW  Bo-         (H  Harder     ^.     BfM&enUk«;  4  . 
cber  v.  Bushbr,- 1  Slark.  8T.,-  mi  PsK      tMoftt.  *Mi  aid  see  flri*  caKf  Mfei 
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the  money  on  the  credit  of  Sharpies.  He  first  sent  for  the  cap- 
tain, and  he  was  shewn  the  charter-party  before  any  pait  of  the 
money  was  advanced.  Tlie  captain  could  not  be  conndered  as 
the  agent  of  the  defendants  when  the  money  was  adfaaced  to 
him,  and  there  was  no  implied  promise  on  their  part  to  repay  it 

XX.  But  where  the  money  necessary  for  repairs  cannot  otkr- 
wise  be  procured,  the  master,  as  we  have  had  occa^on  to  state  in 
a  preceding  part  of  this  Treatise,  may  raise  it  by  a  sale  of  part  of 
the  cargo;  the  necessity  of  the  case  giving  him  this  right,  and  the 
end  and  object  of  the  voyage  (the  safe  conveyance,  if  not  of  the 
whole  cargo,  at  least  of  much  as  is  possible,)  reasonably  allowing 
it.  (a)  But,  on  the  return  of  the  vessel,  the  proceeds  of  foch  a 
sale  must  be  paid  to  the  freighter  by  the  owner,  or  he  may  deduct 
it  from  the  freight;  the  rule  here  being,  that  as  the  owners  have  a 
lien  on  the  cargo  for  their  freight,  so  the  freighter  has  here  afien 
on  the  freight  for  his  cargo.  Hence,  in  an  action  by  a  freighter 
to  recover  for  part  of  his  caigo  so  sold,  the  court  would  not  admit 
the  excuse  that  the  freight  had  been  transferred  to  a  third  party,  (h) 

XXI.  .It  has  been  before  stated,  that  a  case  can  scarcely  occur 
in  which  the  master  will  be'  justified  in  the  side  of  the  ivhole 
cargo ;  (c)  for  as  the  object  of  the  merchant  is  to  procure  the  safe 
<ionveyance  of  the  cargo  to  the  place  of  destination,  it  is  mamfeit 
that  such  object  is  injuriovlsly  terminated  by  the  total  sale  of  the 
cargo.  But.  perhaps  a  better  reason  for  this  rule  of  law  may  be 
found  in  the  public  expediency  of  withholding  so  dangeroofl  t 
power  firom  the  master;  and  thus  rather  suffering  the  gmaUercrS 
of  the  particular  hardships  resulting  firom  the  prohibition}  tfaaa 
incurring  the  danger  of  the  most  extensive  frauds  and  mischief 
which  such  a  power  might  occasion.  Perhaps  this  restiictioii  of 
ihe  master  has  the  same  foundation  with  the  liability  of  oodudod 
carriers  for  losses  by  fire,  robbing,  &c.  the  preference  of  the  ]m^ 
two  evils ;  the  election  of  a  limited  and  particular  mischief  instead 
of  a  principle  which  would  afford  facility  to  a  general  abuse,  (d) 

XXII.  The  master  is,  de  jure,  the  agent  of  the  owner  of  Am 
vessel,  who  is,  therefore,  bound  by  his  acts  as  to  all  consequences 
Rsolting  from  his  conduct  of  the  ship  and  of  the  voyage.  Thns 
we  have  seen,  that  he  may  hypothecate  the  ship  and  freight  when  he 
cannot  raise  money  on  the  personal  credit  of  the  owner;  anda  gsbs 
may  in  reason  occur,  in  which  the  law  would  justify  his  sale  of  the 


(«)  See  MniCt  Part  II.  chap.  8. 
(a)  Csmpbell «.  Thompsoa,  1  Slar- 
kie,  490.    And  see  Pftrl  II.  ch^«  S. 
(e)  See  the  case  of  tlie  GntiCadiae, 

I 


8  Rob.  246.  and  Pari  11.  chap.  S* 

(rf)  See  «ilr,  Part  II.  chap.  S.  »h« 
ill  the  cases  are  collected. 


snip,     am  ae  nas  no  hucq  exteDBive  reutioii  lo  tne  owner  ot  tne 

cargo ;  as  respecte  the  freighter,  he  is  only  &  carrier,  unlets  spe-  .  , 

cially  constituted  an  agent  or  supercaigo.  (a)     Therefore,  except 

In   a  caK  of  the  last  neceasity,  which  requires  the  sacrifice  ot 

hypothecation,  in  part  or  whole,  of  the  cargo,  as  well  as  of  the  ship, 

no  act  of  the  master  can  afiect  the  owner  of  tiie  caigo.  (A)     In  the 

second  part  of  this  Treatise,  we  had  occasion  to  obeerFe,  Uiat  the 

master  can,  in  no  event,  break  up  the  adventure,  and  dispose  of 

the  whole  car^  by  sale;  though,  when  the  distress  of  the  ship  is 

great,  and  money  c^inot  be  obtained  for  her  relief  in  a  fordgn 

port,  either  upon  his  own  credit,  or  the  credit  of  his  owners  (whk^ 

he  must  first  try,  as  also  the  hypothecation  of  the  ship  and  freight) 

he  may  pledge  or  even  sell  a  p&f  t  of  the  cargo,  in  order  to  enable  him 

to  convey  the  residue  to  its  destination.     It  is  doubtfril,  however, 

irhether  the  master  can  act  to  that  extent,  which,  in  similar  inr- 

cumstaaces,  but  of  a  less  valuable  trust,  the  law  wouM  allow  to  an 

agent  or  servant,  as  being  the  presumable  will  of  fais  master  under 

the  exigent  circumstances  of  the  case.     Hence,  (c)  though,  under 

an  extreme  case  of  difficulty  or  danger,  it  nught  reasonably  be 

presumed  that  the  merchant  freighter  himself,  if  piieseat,  would 

direct  a  sale  of  the  whole  cargo,  it  is  held  to  be  still  doubtful,  in 

the  courts  of  common  law,  whether  the  master  should  l>e  entrusted 

with  a  power  so  open  to  abuse,  {d)  . 

XXIII.  It  is  another  part  of  the  duties  of  masters  to  take  proper  Caraofth* 
care  of  the  ca^o  during  the  voyage.  As  he  stipulates,  in  his  ^JLj^?" 
charter-party  agiunst  any  liability  for  injuries  "  by  the  act  of 
God  and  the  king's  enenues,  &c."  he  is  not  respomdUe  for  any 
henries  arising  from  the  sea  or  winds,  unless,  indeed,  it  be  within 
his  power  to  prevent  such  damage.  Under  this  princii^e  he  ia 
not  responsible  for  injury  to  the  ca^o  by  leakage  of  the  ship,  if 
nch  ship  were  tight,  staunch,  and  sea-worthy,  at  the  commence- 
ment of  the  voyage,  and  has  only  become  leaky  by  the  wear  and 
tear  of  the  voyage,  and  under  the  action  of  the  sea  and  weather,  (c) 
But  he  is  ansvreiable  for  any  other  injuries  to  the  cai^  within  his 
means  of  prevention.  Hence,  if  his  cargo  be  com,  and  be  injored 
by  vermin,  he  will  be  responsible  for  the  damage,  unless  he  can 
piove  that  he  resorted  to  aU  practicable  meaas  to  extirpate  tliem.(/) 

(<)  I  Hob,  S4.  151.  156.  and  cargo,  as  to  siilc,  hypothecation, 

(«8Rob.a6l.  Sit.   Parni.chop.3. 

(«)  Jale,  Part  II.  chap.  2.  and  3.  (t)  See  ante. 

(rf)  We    huTe   fully    discussed,    in  (/)  Dale  r.  Hall.  1  Wils.  881.    Dn- 

■Bolhor    part  of   this    Treatise,  the  Tidson  o.  Gwjiwc,   11  EasL  381.  wd 

■ulhorilj  of  Ibe  captain  over  ibc  ship  Abb.  255. 


fie  18,  uKcwiw,  [cspuoBuue  lor  goooi  noten  or  tmnttzied  on 
boKrd  the  ship  by  tlie  crew  or  other  jKnons^  or  lost «  qtmd  in 
toDKqnmce  of  tile  ship  ni]ing  ia  fiur  vestfaa-  kgainlt  ■.ndc  n 
thaltow  known  to  expert  marinen.  (a)  in  s  mud,  >d  he  ia  bound 
to  the  exerdfe  (tf  all  bia  care,  diligence,  and  pRrfeanoiulI  skill,  md 
aa  he  is  gaihy  of  an  ongind  breach  of  doty  to  the  contncting 
pdrtlea,  if  he  have  undertaken  the  voyage  wl^unit  poiaesnngndi 
anfflinent  skill,  ke  ia  responsible  for  aS  injuries  wluch  nu^  ane 
from  negligence  or  ignorance.  So  vherC  in  a  voyage  fRuA  Hdl  to 
GMiwborongh  a  Teasel  waa  anidc  In  the  River  T[en%  by  ftAing 
•guiut  the  aachor  of  another^  iriiidi  asichov  lay  under  mter,  and 
irithoot  a  buoy,  wfatireby  some  goods  In  tiie  former  were  iqared, 
the  owhera  were  held  responsible  for  tfce  injury,  (b) 

XXIV.  The  fauHi  requisite  of  the  diarter^party,  and  bMtdn^ 
of  the  naater,  vi  the  safe  delivery  of  the  emga  in  Ae  port  <i  tb 
deatinatios,  and  to  the  order  ot  aangna  of  <hc  fre%fater  mider&t 
Mllof  Udl^. 

The  covenant  df  the  charter-party,  or  blU  of  la£ng,  under  vtiA 
tida  dvity  ia  imposed  (m  the  master,  ia  uaimDy  expressed  d  du 
following  temiB,  or  terma  of  the  tame  inbetantU  inqtoft,  ti  ihe 
chartef-partiea  now  ih  use : — "  And  the  said  fdaiter,  vfoa  la 
*rriVta  tiiei«,  (the  AltWard  port,)  will  address  Unuelf  to  the  sgestl 
or  correspondents  of  the  said  freighter}  and,  as  soon  after  ■  dnj 
be,  make  i  ditchai^,  and  a  ri{^  and  tnie  d^very  o(&ttui 
goods  and  merehandl^,  imto  the  agents,  cemapoiiAetrte,  r 
aasij^  of  the  sidd  freighter,  according  to  the  bSli  of  ladiog;  ai 
ao  end  the  said  ontwaid  voyage." 

Under  this  engagement^  the  master  Is  bound  to  take  the  flW 
care  in  the  doe  ddlvery  of  the  cai^  as  in  teoetviag  It  oo  beudi 
Concwr«ntly  Wth  tiie  ddhery,  or  ptevlons  to  M,  lie  hs  *  nf^ 
to  demand  tlie  p»ymeat  of  the  frei^t  and  other  dutpt,  nsk  u 
primage,  &e.  ff  the  frc^ifat  be  to  be  psdd  in  money,  lie  ihoB^ 
demand  moiieyj  and  it  ivW  be  at  Ida  own  tfsk  If  he  t^e  t^  «^ 
twrney  is olfeied  to  faifar.  If  ttie  frei^t  be  ts  be  pdd  byUUrf 
fexdumge^  Ik  ahoiM  deoauid  tiiem  before  dellve^;  tnd  b  b" 
cases  he  may  detain  the  goods  till  the  stipulated  payment  t*  J^- 
U  he  have  any  demand  for  general  average,  he  must  confoon  «>** 
custom  of  the  country  and  trade  in  wbichhiB  charter-party  was  ow^i 

(a)  See  Uiis  sulijecl  of  Ihe  limil-  (»  Proiirieluts  of  the  tret*  «' 

ation  of   tbo   oHoer's    and    miulcr's  Mckcj   Navigation,  f.   Wood,  W- 

ITSponsiftililT    Ifcaled    pasi,    In    (he  Tcr.  1785.  in  K.  B.  3  Kp.  HP-"* 

tbftpler  oa  Bxceptions  in  the  Charier-  Atib.  «58,   But  *b  <iiipl«  on  ii<f 

P'rty.  Uons  in  the  CBjUlAr-pSrlj,  f  iW. 


Af  their  respective  sbhret  by  the  oleicltaots  conivtaed,  (fi) 

XXV.  As  the  holders  df  the  bill  ef  biding  are  pTetdmed  to  be  No  netice  of 
weU  infiwmed  di  the  probiJ>le  period  of  tlie  tesKl's  uriTid,  and  at  '^t^^ 
m  any  event  aoch  arrirtila  ate  lUattere  Of  notoriety  io  all  mitritimt  1^*^^'"''°** 
plaeee.  It  is  not  the  dtitjr  of  the  master  td  send  odtice  bf  his  antTnl 
to  the  Bereial  teHgna  of  the  ctvgo.  In  &  case  to  irtuch  ite  h&y* 
likd  oeesBion  io  i^r  in  a  preceding  Chapter,  {b)  the  bill  of  ladii^ 
eontuned  a  stipnlataoM  that  the  goods  sllonld  bb  takm  oobin  a 
certain  number  oi  d&ys  after  the  arrlTal  ot  the  tenti,  m  tbat  tite 
boldert  shoidd  pi^  for  the  delay.  They  were  accordingl}' holdcn 
Sahk  for  this  delay,  aMfaou^  t^y  pleaded  iil  tictae  that  thty  had 
iko  notke  dt  the  arrivail  dS  the  vesselk  As  the  mastA  is  not  boinld 
to  pTt  Haa  notice,  it  ia  of  no  consequeace  vhtither  the  rfesidenee 
of  the  holduB  of  the  bills  of  lAding  be  known  t4>  him  ot  not.  But 
if  the  neana  by  which  the  holders  of  tfie  tells  of  ladh^  are  to 
obtain  this  infonnation  of  the  riiip's  aninl  are  defeetire ;  Aicfb  its 
if  there  be  any  initccarBcy  in  the  efitry  bf  tho  etbip's  muue  Ht  the 
cnstoBi-^iise,  whoeby  the  owner  of  the  goods,  notwithstanding 
proper  inquiries  for  that  purpose,  should  be  deprived  of  the  Usaal 
mode  of  brang  informed  of  the  ship's  arrival;  it  thea  bscdibes  the 
dnty  of  the  master  to  a^rise  them  of  the  alup's  coming  topoit, 
.  XXVI.  Though  the  maMer>  as  we  have  above  saiil,  has  ft  UclB  on  LudliyilM 
the  aggo  for  the  freight,  and  ia  not  bodnd  to  part  with  tiw  gdods  ""^ 
tiU  aoch  fteight  be  piud  Or  tendered ;  yet  as  much  infconveiue&ec 
wdntd  arise  firom  detaining  them  on  board  ship,  where  tiie  aangiia 
«f  the  bilfe  of  lading  could  not  examine  tbrai,  the  castom  of  mer^ 
ffh'yts  Hid  therefore  the  law,  is,  that  the  nlaster  should  land  tho 
goods  in  s<Hne  public  dock  or  wbmf,  and  therti  give  them  in  Caft- 
tddy  id  the  dodt-kccper  or  trharflnger,  with  an  order  not  W  psM 
with  them  till  the  payment  oi  the  fr^ht  and  otlter  dmige* 
Sach  wharfinger  er  dodc-ecxnpuiy  then  become  the  agents  cf  the 
mnatcr,  sad  are  reapooaSjle  if  they  part  vrith  the  goods  without  the 
ficeight;  the  lien  being  continued  in  the  master thro«^tiiecuAody 
and  possesBum  of  the  wharfinger  as  hia  agent. 

XXVII.  The  oct^  cf  paoiiament  for  <he  ragidation  of  the  several  of  the  LoDam 
dadi  companies  contmn  a  provision  for  tins  right  at  ship-owMrs)  dI^^I^'*'*^ 
and  tills  convenience  of  merchants.    Thus,  in  the  4i  Geo.  ft 
c  100.>  by  which  the  LiKidon  Dock  CtanpaDyis  esttdUisbed  «ad 

<A)  Sol^^pVMi «.  FI^I  and  Aad'      Abbot,  ^  9Bft 
then  Ooiltlludl  Sit.  ^.  T.  T.  17«a.         (f>  Chtp.  I.   PsH  III, 
before  Lord  Kenjoo,  G.  A  cHed  b>     Ctaffce, «  Cvafb.  Ufc 


Of  the  Londoa  KgaMited,  it  ifl  enacted,  that  if  goods,  brought  into  the  compuj't 
Dock  Kb.  ^'"^  ^  ^  landed,  are  not  duly  entered  vith  the  cutemi  and 
excise  within  seven  days  after  the  ship  ia  reported  at  the  cariom- 
hoose,  the  officers  of  the  company  may  cause  the  goods  to  be 
landed  and  warehoused  under  the  joint  locks  of  the  oficen  <^  ike 
customs  and  exose;  and  that  if  the  duties  arc  not  paidnthin 
thirty  days  after  the  report  of  the  sh^  the  comnusiionm  of  the 
customs,  or  proper  officer  of  ihe  excise,  may  sell  them  to  nliiff 
the  duties,  rendering  the  orerplus  to  Uie  |voprietor  or  convgnw. 
And,  by  a  subsequent  statute  (45  Geo.  3.  c.  58.  sec.  16.)  it  ii  pn- 
vided,  that  goods  so  landed  and  warehoused  ahall  be  snbject  to  the 
same  lien  for  freight  in  favour  of  the  master  and  ownen,  y  vlule 
they  remained  on  ship-board ;  and  the  company  is  autlionied  and 
required,  upon  noUce  given  by  the  master  or  owners,  to  ddun  tht 
goods  until  the  freight  shall  be  paid  or  satisfied,  tt^ether  with  the 
rates  and  charges  to  which  the  same  shall  have  become  litUe. 
And  the  lien  of  the  captain  continues  on  goods  impounded  ia  the 
West  India  Docks,  though  he  have  not  given  the  company  nrtice 
to  retain  for  his  clum.  (a)  The  reason  seems  to  be  this :— 1^ 
39  Geo.  3.  c.  69.  sec.  87-  imposes  a  necessity  on  West  infia  rf"p< 
to  land  tlieir  cai^oes  at  the  West  India  Docks  j  and  the  4&  Geo.  3. 
c.  69,  sec.  15,  continues  the  master's  lien  for  freight  after  the 
goods  are  out  of  Ins  poeBeseion.  llie  clause,  however,  is  gaioi, 
and  not  narrowed,  either  by  its  context,  or  reasonable  intendmeiil, 
to  the  particular  case  where  notice  is  given ;  which  is  only  to  iM 
the  party  in  enforcini;  such  lii'n.  Intle[)cii(lcntly,  however,  (if  it's 
coiiatniction,  it  seems  a  maiiifeat  principle  of  efjuity,  that  when 
goods  are  taken  out  of  the  hands  of  a  party  by  operation  of  U*,  K 
shall  never  be  prejudiced  by  it,  but  that  the  law  ivill  retain  hia 
lien  for  him.  If  goods  on  board  of  ship  are  taken  out  of  the  ship 
invititm,  and  by  compulsion  of  law,  the  lien  will  be  preserved  m, 
the  place,  and  in  the  hamls,  where  the  law  has  deposited  them. 
It  is  another  question  where  the  captain  voluntarily  gives  up  t^ 
goods,  in  which  case  he  abandons  his  lien,  and  lool;a  to  tiie  ^■ 
Honal  credit  of  the  freighter. 

XXVIll.  The  nature  and  principles  of  freight,  and  of  its  diftr- 
ent  kinilM,  of  the  mode  of  obtaining  payment,  of  the  lien  for  ili 
&c.  will  more  properly  fall  under  a  future  Chapter,  in  which  « 
shall  separately  treat  that  subject.     The  numerous  cases  wW 

(<■)  Wilson  ti.  K^mer,  I  M.  and  S.  therein,  vhetber  precedent.  MitK- 
157.  For  the  general  construction  qucot,  or  indepeudeat,  BM  "*' 
of  charter-parties,  aad  of  coveauti      Cha)).  L  poute. 


bave  arisen  Dpon  demurrage  have  Blrtady  been  cited  and  dii-    ' 
cu«ed.  (a)    it  is  Buffident  here  to  observe,  that  the  master  bu  b^J^^e 
no  lien  on  the  ctu-go  beyond  the  ft^ight  specified  in  the  bill  of  ''"'"^^^if 
lading.    Therefore,  in  a  case  where  a  master  had  receiyed  a  cargo  he  tccuvm  the 
abroad,  and  signed  a  bill  of  lading  for  a  less  amount  than  what  the  '"tC* 
ship  had  been  let  for  under  a  charter-party  at  home,  it  was  holden 
that  the  ehip-owner  had  no  lien  on  tiie  cargo  beyond  the  freight 
expressed  in  the  bill  of  lading;  nor  has  he  any  lien  fm'  port-      * 
cfauges.  {b)     In  the  above  case,  a  merchant  abroad,  baring  a  juBt 
i^rehension  tA  ihe  insolvency  of  his  correspondent  at  home,  who 
had  chartered  the  ship,  purchased  a  homeward  cargo  on  his  ac- 
count :  but,  for  hia  own  security,  took  a  bill  of  lading  from  the 
oqitain,  expressing,  in  the  first  place,  a  less  tnim  for  freight  than 
under  the  original  charter-party ;  and,  secondly,  that  the  cargo 
should  not  be  delivered  to  the  charterer  of  the  ship  without  pay-    . 
nent  being  made  for  the  same  to  a  p^son  mentioned  in  the  lull. 
Under  these  drcnnutancea  Lord  Elknborough  held,  that  the  ship- 
«wna'  had  no  right  to  detain  the  ca^^  for  more  than  the  freight 
mentioned  in  the  bill  of  lading ;  and  that  the  charterer  not  having 
made  the  payment  conditioned,  had  no  right  to  the  goods,  but 
that  they  were  rightly  delivered  to  the  assigns  of  the  fordgnmer- 
dant  mentioned  in  the  bill  of  lading. 

XXIX.  The  baggage  of  a  passenger  may  be  detuned  for  his 
passage  money.  It  is,  indeed,  scarcely  necessary  to  say  more 
upon  this  subject  than  that  masters  are  in  the  analogy  of  conunon 
cairieia,  and  have  all  the  rights  of  that  relation.  They  can  detain 
the  baggage,  but  not  the  person. 

.  XXX.  The  mode  of  delivery,  like  that  of  loading,  must  be  re-'  or  the  <leli*err 
gnlated  by  the  practice  of  the  place.     It  should  seem,  howeveri  pwoi. 

titat  a  bojvoui,  known  to  use  a  particulw  wharf,  is  not  discha^^ 
by  delivering  goods  to  the  wharfinger,  but  continues  to  be  liable 
Hntil  they  are  delivered  to  the  party  to  whom  they  are  directed,  (ey 
It  is,  indeed,  a  general  rule,  that  the  master's  reqKmnbility  coo- 
tianea  ^  the  goods  are  delivered  to  the  consignee  acoordiiig  to 
the  f»dinary  usage  of  the  trade,  or  the  custom  of  the  voyage ;  that 
is,  either  to  his  wharfi^er  or  his  lervants,  dtlier  in-  boats  or  on 
lud.  But  if  the  consignee  shall  demand  to  have  the  cargo  deH- 
vered  over  the  vessel's  side,  and  not  landed  on-the  wharf,  the  mas- 

^)  Seemto.  (c)  a  B^  H-  F-  C.49S.    Abb.  MO. 

WlCtchdlo-Scmiie,  4Cu)ipb.988.  Wardell  •.  Honrellyui.     Set,  loo, 

Sm  alM  Fatlfc  o.  Ba«t  India  Gvnpsnj,  Hjde  tr.  Trent  and  Mene}  NavipOion 

4  Ban.  and  Aid.  630.  CampviT,  s  T.  0. 369/ 
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ter  18  baond  to  oompliatioe,  a  wbflrf  1>^g  only  $k  pn?«te  ijgbi, 
aad  the  vhnFfinger  haviAg  no  ri^t  to  coippel  the  puhlic  to  loake 
uae  of  it.  (a)  But  in  Hjde  v.  The  Trent  and  M^nHiy  Navigttioii 
Compaiiy,  (A)  Lord  Kenyon  hdA,  that  with  respect  to  shipfl  bring- 
ing goods  from  foreign  countries  to  merchants  qt  home»  theovn- 
ere  suffieieatly  discharged  their  duty  by  landing  them  ^  tl^e  nsaal 
ivharf •  If  the  cnrgo  be  diachwged  into  Mghters,  the  duty  of  a 
master  is  rq;ulated  by  the  custom  of  the  port  or  river^  and  he  it 
to  watch  and  guard  them  till  they  be  saf(^y  laden,  (c)  Bat  if  the 
onstom  of  the  port,  or  the  knotm  and  notorious  usage  of  any  par- 
ticular branch  of  trade,  require  tiie  consignee  to  unload,  or  sqier- 
intend  the  unloading,  in  his  own  person^  pr  by  his  sera^atS)  the 
master  is  of  course  disduuged,  or  is  cply  answerable  for  that  por- 
tion of  the  duty  whidbi  belongs  to  him.  (d) 

XXXI.  As  it  is  the  uodertakittg  (tf  then^ter  toddiTerihecaqia 
to  the  consignee,  and  as  it  is  naostly  conveyed  at  his  ruk,it{oi]Qw^ 
as  a  consequence,  that  Ibe  property  of  goods,  sh^^ped  by  «ritf ^ 
and  for  the  account  of  the  consignee,  vests  immediately  in  him; 
i|ttd  he  ahne  can  sue  for  any  iigury  which  taken  place  aft^  tky 
are  on  board,  or  wiafaitain  an  action  for  a.  conversion  or  a  lo68a(f) 
Hie  same  rule  appUea,  though  the  conai^ee  be  resident  ia  a  forogs 
country ;  for  a  court  of  law  will  recognise,  genaiilly>  no  property 
but  that  reo<4;msed  by  the  bill  of  lading.  Therefore,  the  debeiy 
of  goods  to  a  stranger,  fraudulently  rq»reseating  himself  to  be  ike 
person  entitled  to  receive  them,  would  be  a  conversion,  notwHh- 
itanding  the  master  should  haare  acted  with  the  best  intei^ioofl^  (/) 
and  the  consignee  might  iniunffL|f\  trover  agunat  hinl.  It  is  fikho^ 
wise  where  the  master  loses  the  goods,  in  which  case  the  actioa 
must  be  special ;  and  an  action  against  the  master  or  owners^  for 
aot  ddtveiiugthe  goods,  may  be  brought  in  the  name  of  tliecoa- 
sijpmr )  foe  in  this  case  the  property  of  the  goods  is  csiilalifiL<vil)^ 
tfutherig^  of  action;  andthoaghthetiHeliairestedinihecoD^ 
signee,  tbezeis  a  hreadi  of  oUUgatioa,  by  noondaUiFery^  tothe  oonr 
sigqor.  (g>    So  a)|Q,  tdiere  by  a  baa  of  hu&ig^tiie  eaptam  "^  ^ 


(s)  ftMydsn.  Hay,  4T^IL  K.  Sw  96a 

(S)  5  T.  B..  897. 

(p)  Catley  and  Aftoj^  fy  Wiatniig- 
bam,  Peake'i  N.  P.  C.  160.  Robin- 
•on  V.  Turpin  and  Another,  Guild. 
Sit  Afler  T.  V.  1805,  befort  I^rd  Bl- 
liUborough,  C.  J» 

W  Quonagev.  ^Ilifibi  Mbre  i^^rd* 
Kesjon,  G.  J.  atGufld.  SiUhiKsfler 
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(fil  Browk  Pm  Hodffioo,  S  Cwi*^ 
sa.  Diiwes  v.  Pe€k»  S  T.  R.  ^ 
Dutton  V.  SolomoosoD,  S  B.  umI^* 
588. 

(f)  Youl  V.  Harbottle,  Pl»k«^ 
aad  Sn^ds  v.  Bny^  4T.  R.  e«^ 

(f).Oras  V.  James,  5  INim  SS8<X 


deliTer  the  gooda  for  the  coDiigaor,  niid  in  tbe  conBignor's  name,  . 
to  the  consignee,  but  ttie  consignee  had  no  property  in  the  gooda 
at  the  time  of  shipment,  it  has  been  decided  that  an  action  agiunat 
the  ship-owners  for  damage  done  to  the  goods  murt  be  brought 
in  the  name  of  the  consignor ;  although  the  consignee  had  inaured 
the  goods  and  advanced  the  premiums  of  insurance  before  the 
arrival  of  the  goods,  (a)  This  distinction  was  taken  in  tiie  case 
of  Evans  v.  Marlett.  {b)  If  goods  by  bill  of  lading  are  consigned 
to  A.,  A.  is  the  owner,  aiifl  must  bring  (he  action  against  the 
master  of  the  sliip  if  they  be  lost.  But  if  the  bill  of  lading  be 
special,  to  deliver  to  Am  for  the  ttae  of  B.,  B.  ou^t  to  bring  the 
action.  In  other  worde>  the  right  of  action  follows  the  ri^t  <d 
property. 

(•)  fiwxeot  V.  Horris,  a  Bsm.  ud  Aid.  S7T,  (>)  i  I^ird  Ekym.  STI. 
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CHAPTER  IV. 


SXCBPTIONS    IN    THB   CHARTER-PARTY,  AND    LIMITATION  OF  THB 
UABILITT  OF  MASTERS  AND  OWNERS  BY  ACTS  OF  FAEUAMBNT. 

In  the  former  Cluqpter  we  have  considered  the  positiye  and  im- 
plied covenants  of  the  charter-party  and  hill  of  lading.  The 
Buhject  of  the  present  Chapter  will  be  the  exceptions  which  are 
expressed  or  implied  with  respect  to  the  performance  of  those 
covenants :  the  extent  in  which  they  are  to  be  interpreted ;  and 
the  circumstances  which  either  limit  or  discharge  them  altoge- 
ther. The  former  Chapter  explained  the  liabilities  and  duties  of 
the  masters  and  owners  under  the  charter-party; — ^the  present, 
treats  of  the  circumstances  which  excuse  the  masters  and  owners 
for  a  nonperformance  of  the  contract  upon  their  parts. 
Limit  to  tbe  I,  It  has  been  before  stated,  that  common  carriers,  and  ship- 
liability  of        owners,  as  such,  are  liable  for  all  accidents  and  losses,  not  pro- 

7*Gto?TS  ^^^S  ^^  ^^  "  *^  ^f  ^^  ^^  ^^  King*s  enemies."  Under 
and  sut.  26  the  ordinary  relation  of  an  agent  or  servant  for  hire,  a  carrier 
Geo.  3.  c  So.  -ii^ijj  5g  liable  in  all  cases  of  negligence ;  whether  such  negli- 
gence were  immediate,  and  therein  the  next  and  proximate  cause 
of  the  damage ;  or  whether  it  were  remote,  and  therein  only  the 
cause  of  that  by  which  the  damage  was  occasioned.  But  as  car- 
riers are  necessarily  trusted  by  the  owners  with  the  dominion  and 
custody  of  their  property,  and  as  great  opportunities  would,  he 
thus  afforded  for  frauds  under  the  pretext  of  accidents,  the  law, 
for  the  sake  of  public  security,  has  deemed  it  necessary  to  re- 
gard carriers  as  placed  in  the  additional  relation  of  insurers; 
and,  under  that  character,  to  extend  their  responsibility  to  all 
accidents  and  losses  whatever,  excepting  only  such  as  arise  from 
the  act  of  Qod  and  the  King's  enemies.  Under  this  obligation, 
therefore,  carriers  are,  by  common  law,  liable  for  fire,  theft,  and 
all  other  accidents,   whether  of  fault  or  of  mere  calamity;  the 


^tj  but  whether  it  be  net  «■«  of  that  dftBtriptloa  -far  whick  own* 

t^  law,  and,  theieloxe,  tbe  contract  mode  under  it,  hin*  Tcndcml  ^p?",^^^.*^ 

fhem  l»Ue.  ")"<■ 

II.  By  the  iirisdom,  as  well  as  the  huiwuiit;,  of  tbe  Ltgmktam, 
shi^-dwaers  huxe  be«!B  rdic?iid  trota  this  cdnmum  law  liabtKt;  in 
savend  ifiatancee.  Tbe  Le^slatUre,  in  tliuB  liHuting  their  reqtoQr 
nihility,  has  proceeded  upon  the  same  policy  which  dictated  the  nwir 
aatioaacta;  conuuercialcDaventence  and  public  good;  toeocouragc 
the  vesting  of  property  in  shipping,  by  reetricting  the  Tesponsibililly 
of  shi|>-owners  t&  H^.  amount  of  their  tapital  embarked-;  atid>to 
usiiailat*  tbe  law  of  Ki^laitd  to  that  wbicb  bad  k»g  beeathc  law 
of  other  commercial  countries  ;  namely,  that  the  evnersyirbttn  aot 
penaiudty  in  foidt,  dkould  be  discharged  &oin  responabHity  for 
daoBge  occantmed  by  the  master  of  crew,  oa  idjaqniahing  the 
^P  aad  fr«ght. 

III.  The  first  ejfjc^i*"  in  ftaotw  of  lUp-owners,  and  in  Htm-  UarftulM-of 
BntioB  of  their  oommop  law  liid»lky,  vas  giTon  by  7  ^09.21  ™''Xw^ 
e,  15.  This  statute  was  passed  at  the  earnest  .scdicitBtiDn  oCtha  ^''"^j*^  \, 
fUp^^Hraers  aad  merchrate  ^.  Lendoti,  who  had  taken  alara^  at 

aoBK  TOCent  deciuonB  in  the  courts,  that  liap  awxun  -men  m* 
•vertible  tot  the  entice  and  abaolote  value  .<^  tbe  mcrchaiadhe  em^ 
bezzkd  by  tbe  crew,  or  master.  In  ordearto  remove  this  aAani^ 
wd  to  prevent  any  disajoragement  to  the  emlmddng  of  dqatal  in 
tU^ing  and  navigation,  the  act  in  questii^  was  passed.  By  Cbis 
«tetttte  the  responsibility  of  owners  for  any  goods  "  embezikd  or 
■fXmAr  away  with"  by  the  master  o>  manners,  as  for  any  malveon* 
tittit  v^t^evet  of  naatot  or  marinen,  is  limitad  to  the  vahie  of 
ship  and  frei^t,  as  being  the  natual  and  peculiar  famd  of  the 
ak^wndt,  out  of  whiidi  repartition  oug^t  to  be  D»de.  But,  the 
mMter  «r  mniners  theouelve^  in  any  case  of  ausfeasance  dfect^ 
ing.  them,  ccotinue  liable,  as  before  tbe  act,  for  tbe  whole  amonat 
«f  ibe  danMlge  ai^E^red  y  the  statnte  extending  to  tbe  reUef  o£  the 
«iraers  abne,  and  being  passed  for  their  reUef  enfy,  in  tha  caae 
4t  goods  embaskd  w  made  away  with  by  their  servaata.  The 
max  net,  in  Uke  dhoiaolnn  of  the  fiability  of  owners^  is  tbe 
at  6e«.  3^  c.  86. 

IV.  By  Uie  fin*  section  of  .36  Geo.  3.,  no  peeeon  who  is  owner  [^^^^^^^^^ 
of  any  aUp  or  vessel  shall  be  liable  to  answer,  or  make  good,  any  lityor^p. 
loss  or  damage,  by  reason  of  any  robbery,  embezzlement,  secret-  ^^"  in  cm 
ing,  or  maWng  away  with,   Jt  any  gold,   s'dver,    See,   or  other  "^^""^^^ 
goods  and  merdiandiBe,  which  shall  be  shipped  on  board  any  ship  crew. 

or  vessel,  or  for  any  act,  forfeitiite,  or  damage,  done  or  iiiewrred, 
2d 
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'  without  the  knowledge  of  such  owner,  further  than  the  vBloe  of 
die  ship,  &c.,  and  freight  due,  and  to  grow  due  f<nr  the  Toyap, 
<       wherein  such  robbery,  embezzlement,  &c*  shall  be  made,  altlio^ 
the  master  or  mariners  shall  not  be  concerned  in,  or  priyy  to,  woA 
robbery,  embezzlement,  &c.  (a) 
NoiMitwenible      It  is  further  enacted,  in  the  same  statute,  ^^  that  no  owner  or 
^      '  owners  of  any  ship  or  vessel  shall  be  subject,  or  Uabk  to  «h 
-swer  for,  or  nuike  good,  to  any  one  or  more  person  or  persoiii, 
-any  loss  or.  damage,  which  may  happen  to  any  goods  or  meithaa- 
dize  whatsoever,  which,  from  and  after  ibe/lrsi  day  of  Septembsr; 
4786,  shall  be  shij^^ed,  taken  in,  or  put  onflbard,  any  sodi  ship 
or  vessel,  by  reason  or  means  of  any  ^fire  happening  to,  or  on 
board,  the  said  ship  or  vessel.-'' 
Tfce  ••'"•5®JJ3     .V,  Anetlier  section  of  the  same  act  relieves  the  master  and 
wty  limited  by  shlp^ownecs  from  a  liability  to  make  good  any  loss  ct  gold,  lOver, 
SL'ofSruiw  jeweUery,  money,  diamonds,  and  watches,  of  which  the  shippers 
of  flprid,  sUver,  giiaU  nek  have  declared  the  valne  at  the  time  of  shipping.   "  No 

mastery  owner,  or  owners,  of  any  ship  or  vessel,  shall  be  soigec^ 
or  liable  to  answer  for,  or  make  good,  to  any  one  or  more  penoa 
or  persons,  any  loss  or  damage  which  may  happen  to  say  pH 
•  silver,  diamonda,  watches,  jewels,  or  precious  stones,  iriudi  fm 
and  ttfter  the  passing  of  this  act  shall  be  shipped,  taken  in,  or 
put  on  board  any -such  ship  or  vessel,  by  reason  or  means  of  any 
robbery,  embezzlement,  making  away  with,  or  secreting  thereof) 
unless  the  owner  or  shipper  thereof  shall,  at  the  time  of  shippflg 
the  same,  insert  in  his  bill  of  lading,  or  otherwise  dedaie,  is 
writing  to  the  master,  owner,  or  owners,  of  such  slup  or  vend, 
the  true  nature,  quality,  and  value,  of  such  gold,  silver,  diaoioads, 
watches,  jewels,  or  precious  stones/' 

VI.  Another  section  at  this  statute  likewise  enacts,  «ihst  if  the 
several  freighters  or  proprietors  of  any  gold,  silver,  &c.;  or-ofaay 
other  goods  or  merchandise,  should  suffer  loss  or  damage  by  >D]^ 
of  the  means  aforesaid,  in  the  same  voyage,  (fire  only  exc^p^) 
and  the  value  of  the  ahip.or  vessel,  with  the  aj^urtenanees,  vA 
the  amount  of  her  fveight,  should  not  be  suffident  to  make  fiiB 
compensation  5'  to  all  and  every  of  them,"  then  such  t6f^^ 
or  proprietors  shall  receive  their  satisfaction  in  average,  and  b 
proportion  to  their  respective  losses.  And  in  order  to  cActuus 
purpose,  a  remedy  is  pointed  out  to  freighters  and  ownetSj^fJ 

(«)  This  clause,  and  indeed  the  act  Geo.  2.  c.  IS.  did  aot  coaipr^^ 

altogether,  was  passed,  in  consequence  robberies  not  by  the  crew.  Sec  Ar 

of  the  decision  of  K.  B.  in  Satton  v.  bott,  p.  866. 
Mitchell,   I T.  K.  p.  18.,  that  the  7 
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filing  a  bill  in  equity,  to  wbich  an  affidavit  must  be  annexed.  It 
is  fiirdier  provided,  that  nothing  in  this  act  shell  discharge  the 
commoti  law  remedy  against  masters  and  mariners,  for  ^'  embez- 
zlement, fraud,  abuse,  or  malversation  in  such  masters  and  ma- 
riners respectively." 

VII.  The  pilotage  act  (a)  contains  a  further  exception  to  the  Masten  and 
liability  of  ship-owners,  by  relieving  them  from  responsibility  for  not*iubfe*for 
any  loss  or  danu^  occasioned  by  the  neglect  or  incapacity  of  any  ^^  ^  incapM 
pilots  who  may  be  taken  on  board  in  pursuance  of  the  provisions  ^^^^  ^  ^ 
c^  that  act. 

VIII.  The  last  a(9diminishing  die  liability  of  ship-owners  is  the 
63  Geo.  3.  c.  159.    This  statute  was  passed  to  amend  the  7  Geo.  2. 
G.  15.,  and  the  26  Geo.  3.  c.  86. ;  and  to  g^ve  a  further  relief  to 
owners,  in  certain  cases,  and  more  especially,  for  the  acts  of  their 
servants.   The  several  provisions  of  this  statute  enact,  in  substance, 
1  •  That  owners  and  j^ar^-owners  of  ships  shall  not  be  liable  to  make  Protection  of 
good  any  loss  or  damaire  to  any  goods  or  merchandize  laden  on  board  ^^^^^  "*  ^ 
their  ships,  beyond  the  value  of  the  vessel  and  freight,  proyided  53Goo.3.cl59. 
Buch  damage  should  be  occasiqned  without  their  fault  or  privity, 
^nie  intent  of  this  first  clause  was  to  give  a  protection  to  part' 
owners  as  well  as  to  owners.    The  term  j^ar^owners  is  omitted    * 
in  the  preceding  statutes,  and  introduced,  for  the  first  time,  in 
the  present ;  and  it  seems  to  have  been  the  object  of  the  Legisla- 
toiie.  by  the  first  clause,  to  explain  the  words  ^^  owner  or  owners,'' 
used  in  the  two  previous  acts,  and  to  give  a  protection  to  part^ 
owners,  which  might  not,  perhaps,  have  been  extended  to  them 
onder  the  general  words,  owner  or  owners,  in  the  7  Geo.  2.  and 
26  Geo.  3.    2.  By  the  next  section  there  is  a  le^slative  exposi-  Exposition  of 
tion  of  what  is  to  be  considered  as  freight,  which  the  previous        "^ 
statutes  bad  left  in  general  terms.    The  value  of  the  carriage  of 
goods  and  merchandize,  though  belonging  to  owners  and  part- 
owners,  is  to  be  considered  within  the  meaning  of  the  term  freight; 
and  also  the  hire  of  the  vessel  due,  or  to  grow  due,  by  virtue  of 
any  contract,  whether  on  behalf  of  his  Majesty,  or  of  any  person 
or  persons,  or  any  body  politic  or  corporate.    3.  The  act  then 
provides  for  separate  losses :  but  declares  that  nothing  therein 

.  contained  shall  be  taken  to  diminish  the  responsibility  to  which 
'  anv  master  or  mariner  may  now  by  law  be  liable,  notwithstand- 

ing such  master  or  mariner  may  be  an  owner  or  part-owner, 
4,  The  act  next  proceeds  to  except  the  owners  of  lighters,  barges^ 
boots^  &c.  employed  in  inland  navigation,  and  ships  and  vessels 


^ 


i' 


(i)  58  Geo.  S*  c.  39.    See  amU,  Psrt.ll.  chapter  I'u  on  Pilots. 
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not  duly  i^flsMr^^  5.  The  act  next  directs  the  fbm  of  pfo^ 
IMditig  in  ciuses  whefe  the  Value  of  the  ship,  with  aU  her  ^qmr^ 
tetiuntesy  fttid  the  amount  of  the  freight,  are  not  si^ient  to  nakft 
compenealiDU  to  &U  the  persona  Who  have  suffered  k)«it  The 
proceedings  are  to  be  carried  on  by  bill  in  equity ;  and  the  partiei 
dbiming  t^edttipefict  are  to  be  entitled  to  rateable  prppoftiontf  of 
fhe  tdue  of  the  ship^  appurtenances^  and  freight* 

8uGfa  are  thi^  principal  clause  of  this  act )  the  refowiiiiig  bm- 
tions  of  Which  relate  to  tiie  forms  of  proceeding  only. 

In  a  late  case  upon  this  statute  it  has  been  determined  \fj  tlie 
Court  (jf  King's  Betich,  that  the  meaiiijo^  of  %t  finit  ai)d  fetitth 
seelloiiB)  taken  conjutictiTcly,  was>-^l .  lliat  in  an  iM:tiaiii  sffiimt 
lievetttl  Jobit  defendants,  as  ship-'oWners,  for  damage  susUuneil  by 
Ihe  lofts  of  golNis  laden  on  board  theii*  ships^  they  were  not  lisble 
ih  that  chatMter  beyolid  the  value  of  the  bhip  and  fi^igfat  d«e^ 
Hnd  \6  g^ow  due ;  although  the  loss  were  occa^oned  by  the  mu* 
conduct  of  otie  of  the  defendants,  who  was  both  masier  and  paiW 
owner.  2.  Thai  the  valne  of  the  ship  Was  to  be  calculated  al  tli9 
time  df  the  loss^  and  ndt  al  the  time  of  the  dommeiicemait  of  th« 
royagdt  8.  That  in  calculatibg  the  value  of  freight  due^  or  ta 
grow  du^,  the  money  actually  ptiid  in  advance  Was  to  be  ia- 
t^Iuded.  (a) 

IX.  Subsequent  to  the  case  of  Wilson  v.  DisCon^  another  kit* 
pottant  ^liestion  had  arisen  upon  the  construction  of  the  53  Geo«3i 
c.  199.  Thefe  is  Undoubtedly  some  ambigiuty  in  this  Act  Tke 
first  sei^tion  limits  the  responsibility  of  owners  to  the  value  of  the 
fthip  and  fretghtf  The  second  section  contains  an  escpoeitien  oiiiM 
Shalt  1^  Considered  freight,  within  the  meanibg  of  ti&is  ftct.  Tte 
seventh  sdtftioii^  in  addition  to  the  tertns  '^ship  and  fiffeigfat,'*  wiftbiii 
the  liniits  of  Whieb  the  responsibility  Of  the  oWners  ifc  a|»p«mtif 
corlfined  by  the  previous  seotiona,  introduces,  for  the  ficst  time,  the 
Woid  "  dppuriefiances,*'  whldi  Is  afterwards  continued  thioa^ko^ 
the  act)  as  an  adjunct  td  the  terms  ship  oi"  vesaeL  It  WooU 
i^eem,  thefefor^,  ad  if  the  word  appuHenances  had  been  dccidenl' 
^y  omitted  in  the  flirBt  section^  Some  difficulty  has  arisen  upon 
(he  constructioii  Which  ought  to  be  put  upon  the  woH  4pp^ 
hndnces,  and  a  queetion  is  hoW  depending  in  the  CouH  of  King's 
Bench,  in  an  action  of  prdiibition,  whether  the  fishing  stores  da 
vetoel  employ^  in  the  Greenland  trade  are  to  b«  oonaidfered  a0 


(«)  Wilson  r.  Oickson,  ^  B.  afid  A.      tile  JudlfmCfttt  of  Mr.  Jilslice  Bijteft 
p.  S.    The  Reader  ia  referred  to  the      p.  10. 
masterly  eitposilien  ofthi^  alaUito  la 


CHAV.  ivj       ExcepiioM  in  th€  Chdrlei^-Parh/.  iO& 

4Mppurf0nata  to  the  »hip.  (a)    The  Court  of  Admisajty  biMS  4^did^d 
this  question  in  the  aiBrmative  under  the  following  cir cuiUAtl^ip^ : 

X«  In  the  inonth  of  Alaroh,  1820^  the  ship  Dun(lS^»  of  9^t  8bip  Dundee. 
^350  tons'  measuFQmy^nt^  of  whieh  the  plz^ntiff  vap  %o\»  owp^r^  Wfis  ^^^  *''  ^^"o- 
going  down  the  RiFer  Thames  on  a  voyage  to  tlie  Greenland  6§bl^Pl&s 
^  for  catching  iirhales^  and  was  furnished  with  the  nsiifti  eppftr^t|is 
for  that  puipose.    On  the  ninth  day  of  the  same  month  ^he  emie 
in  collision  with  the.  defendant's  smaok,  the  Princess  ChArl(4te, 
near  the  Oun  Fleet  S^d :  the  smack  immediately  si|nk)  9.n4  ^th 
lier  cargo,  &c.  was  whoUy  lost.   T}ie  defen^te  injniediately  invti- 
tuted  fi  s^it  in  the  iilmiNdty  Instancy  Court,  agfunst  the  Dund^, 
^^  h^r  tackle,  apparel,  and  ftirniture."  The  wanrant  ft>?  arreting  the 
itUp  was  in  the  sam^  form  \  and  the  Dundee  wa^arreslied  under  tlmt^ 
warvant,  at  Harwich,  a  few  days  afterwards.    The  Dundee,  like  all 
other  fishing  ships,  whether  for  the  Greenland  or  the  Sputbem  fish- 
eries, firas  equipped,  not  only  with  a  complete  supply  of  all  those 
sailing  stores  which  are  necessary  for  $dl  soapts  of  ships  for  the 
purpose  of  pavigation,  such  as  saUs,  provisions,  boats,  &p. ;  but 
also  with  the  apparatus  necessary  and  accustomed  fur  the  fisheHes, 
«aoh  as  harpoons,  lines,  knives,  &c.  fbr  oatching  wbliles#  And 
easks  for  holding  the  blubber,  and  bringing  it  home  to  Sngtepd, 
where  it  was  to  be  melted  an^  converted  into  oil.  When  theDmdee 
was  arrested  at  Harwich,  a  dispute  arose  whether  this  appAn^tys 
fipr  fishing,  &c.  usually  <:alled  ^^  fishing  stores,-'  came  within  the 
^  act  of  parliament  of  the  53  Geo.  3.  c.  159.,  or  within  the  (Motion 

against  ^'  tlie  ship,  h^r  tackle,  apparel,  and  furniture ;''  and^  after 
^  a  good  deal  of  djscu^sion  |t  was  agreed,  that  oqe  separate  vuluit- 

^  tion   should  be  put  upon  the  Dundee  and  her  gef^eral  saUidg 

L  stores,  and  another  upon  her  fishing  stores ;  and  that  bail  ^o^ld 

>'  be  given  In  the  action  for  tlie  whole  amount  claimed,  reserviiig 

f  the  question  whether  the  fishing  stoies  eame  within   the  scppe 

i'  either  of  the  act  of  parliament,  or  of  the  action  in  the  Aduwt^ty, 

4  it  beiog  thought  unnecessary  at  that  period  to  discuss  that  ques- 

Y         tioB,  because  the  pla)nti|r  meant  to  contest  his  Ualulity  altogetiier;  ^ 

^  and  if  he  had  succeeded  on  that  head,  all  further  diaeussien  woivtd 
^'  have  been  unnecessary.  Accordingly  the  ship  and  her  sailii^ 
j  ^  stores,  and  the  fishing  st(v?es,  were  separately  valued,  the  f ctnv^r 
|1P  at2885l.,  the  hitter  at  9236(1.  $  and  bail  w^  given  fgor  9000/^  tlie 
^  IbU  amoi)nt  of  the  action. ,  The  plaintiff,  however,  expiesaly  re- 
p        served  the  question,  whether  he  was  liaUe  ia  «eapect.  sf  ihajk^aig 

.  (1^  Gale  r.  Lawrie,  hcforc  Abboll,      Term,  al  GuUdball,  ISSSw 

^  I..  0.  J,  SiUiagt  sAor  lliclucliaat 


Skip  Dsnte.  atorea,  which,  he  contended,  were  not  withki  the  mesiuiig  of  tke 
63  Geo.  3.  c.  159.  b.  7.  u  t^ppurtmancet  (^the  ship.  OntlieUt 
December,  1821,  tiord  Jijtowell  decided,  that  the  plaintiS'B  t% 
the  Dundee  wae  in  fault,  and  was  liable  to  pay  the  ownen  of  tlw 
Princesfl  Charlotte  the-  amount  of  her  value,  frei^it,  &c.  Ik 
'  registrar  reported  a  vaay.  of  4544/.  \2s.  Gd.  (independent  of  Ibe 
proctor's  bill)  to  be  due  to  the  defendants,  which  sum  eusedtd  , 
the  valuation  of  the  Dundee  with  her  sailing  stores,  (which  m 
only  2685/.)  but  did  not  amount  to  the  aj^regate  value  of  the  diqi 
and  herjithing  atorea,  namely,  2685/.  and  2236/^  together  ^U. 
The  plaintiff  d^ected  to  pay  the  amount  of  this  rquit,  qwa  the 
ground  that  it  exceeded  the  amount  of  the  value  ol  the  j^  wd 
her  Buling  stores,  and  that  he  was  liable  cmly  to  that  estent,  both 
under  the  act  of  53  Geo.  3.  c.  159.  and  under  the  warrant  ^umt 
-  the  ship,  her  tackle,  f4>pard,  and  furniture;  and  this  point  mi 
distinctly  brought  before  his  Lordsb^)  on  an  actieaof  petitioD. 
Lord  Stowell,  however,  on  the  28th  of  January,  182^  dedded 
that  the  Jithing  qpporaftw  wot  to  be  considered  aa  (^tpurteiiatta 
of  the  ah^  within  the  seventh  section  of  the  53  Geo.  3.  c.  156.,  and 
that  the  form  of  the*  action  extended  to  the  fishing  storea  ind  pre 
Uwil  StowiU'i  judgment  accordingly.  In  delivering  judgment,  liord  Stowell 
the  cua  of  the  observed,  "  That  the  question  of  reparation  due  in  nich  caM>  hi* 
Daadce.  MSS.  j^gg^  differently  measured  in  the  maritime  laws  of  diffierent  co»- 
merdal  countries ;  and  of  the  same  com^nerdal  country  (uuongit 
others  our  own)  at  difierent  periods.  The  ancient  genenl  Iw 
exacted  a  full  compensation  out  of  all  the  property  of  the  owns* 
of  the  guilty  ship,  upon  the  common  principle  applying  to  penu> 
undertaking  the  conveyance  of  goods,  that  they  were  snBwosbk 
for  the  conduct  of  the  persons  whom  they  employed,  and  of  vbfSt 
the  other  parties,  who  suffered  damage^  knew  nothing,  «"' ""^ 
whom  they  bad  no  controul.  To  this  rule  our  own  conntrf  con- 
formed; smd  it  is  not  to  be  denied  that  the  term  competuatiiM  i* 
not  very  accurately  ^plied  to  any  restitution  that  falls  short  of  & 
foir  and  full  indemnification  for  the  injury  done.  But  Hidlu)'' 
.  having  introduced  a  law  for  the  protection  of  her  navigtiioa,  ^ 
persons  interested  in  it  should  not  be  liable  beyond  the  valw  »> 
that  property4»f  their  own  which  they  exposed  to  hazard,  then 
ship,  fireight,  apparel,  and  furniture,  England  followed  in  su^ 
cessive  statutes,  by  wluch  it  protected  owners  from  responuhililf 
beyond  those  interests,  in  the  case  of  embezzlements  conunhMi 
firt^t,  by  srttnc  of  tlic  crfw  of  tht-  sliip  herself;  and  in  a  BUcceeiiJiiS 
8t;Ltute  (3t»  Geo.  3.)  extended  to  the  case  of  embezzlements  com- 
mitted by  other  persons.     It  proceeded  in  a  later  statute  togi** 
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the  same  protection  iu  the  case  of  all  losses  otherwise  prodaced. 
*niat  statute,  in  the  first  enacting  clause,  subjects  the  sh^^  tackle^ 
apparel^  *  and  /iimiiure,  -  and  its  freight :  but  in  the  following 
dlauses  (7th  and  iSth)  the  word  appurtenances  is  repeated  as  sub- 
ject to  contribution.  These  latter  clauses  must  be  considered  as 
explaniatory  of  the  first  clause,  proving  that  the  purport  of  that 
clause,  though  briefly  expressed  in  its  own  terms,  was  to  einbtace 
whatever  could  be  fairly  conmdered  as  the  appurtenances  of  the 
ship.  It  cannot  be  supposed  that  these  following  clauses  introduce 
aif  inoperative  word  totally  without  meanbg ;  and  they  can  have 
no  meaning  unless  they  are  understood  to  be  virtually  incorporated 
in  the  first  clause,  and  to  derive  an  operation  from  it.  If  not  so^ 
they  are  either  totally  unmeaning,  or  they  must  stand  in  direct 
contradiction  to  the  enacting  clause,  if  that  clause  confines  its  own 
intended  meaning  to  the  ship  and  freight  only ;  and  these  other 
cjlauses  carry  it  %o  other  subjects.  The  word  cannot  be  considered 
with  any  propriety  as  the  intrusion  of  a  new,  distinct,  and  distant 
subject.  A  cargo  cannot  be  considered  as  appurtenances  of  the 
ship,  being  that  which  is  intended  to  be  disposed  of  at  the  foreign 
port  for  money,  or  money's  worth  vested  in  a  return  cargo.  Its 
connection  with  the  ship  is  merely  transitory,  and  it  bears  a  distinct 
character  of  its  own.  But  those  accompaniments  that  are  essen- 
tial to  a  ship  in  its  present  oclnipation,  not  being  cargo,  but  totally 
difiEerent  f rom  cargo,  though  they  are  not  direct  constituents  of 
the  ship;  (if  indeed  they  were,  they  would  not  be  appurtenances ; 
for  the  very  nature  of  an  appurtenance  is,  that  it  is  one  thing 
which  belongs  to  another  thing;)  yet  if  tiiey  are  indispensable 
instruments,  without  which  the  ship  cannot  execute  its  mission, 
and  peMbrm  its  functions;  it  may,  in  ordinary  loose  application, 
be  included  under  the  term  »Atp,  being  that  which  may  be  essen- 
tial to  it,  and  as  essmtial  to  it  as  any  part  of  its  own  immediate 
machinery.  The  appurtenances  here  particularly  charged  as  liable 
to  contribute-  are  the-^Atn^  HoreSy  valued  by  the  merchants  at 
Uoyd- s  at  2236/. ;  the  ship  being  valued  at  2685/.,  and  being 
equipped  for  a  whaling  voyage  to  Davis's  Straits.  The  owners  of 
the  ship,  charged  with  the  injury,  contend  that  these  fishing  stores 
are  protected  from  all  liability  to  contribute ;  firit,  by  the  mode  in 
which  the  suit  commenced  by  aii  arrest  of  the  shipf*  tackle^ 
apparel^  and  furniture  otdy,  without  including  the  fishing  stores. 
For  it  has  been  argued,  that^  fishing  stores  cannot  be  considered 
as  fiitBFiture,  inasmuch  as  it  has  b^n  determined,  in  a  case  quoted, 
thilt  they  ate  not  entitied  to  be  so  considered.  It  is  a  case  to  fte 
-  found  in  two  or  three  reports  stated  xroncisely^  but  more  frilly  in 


Ship  Dundee. 
Gale  V.  Liwite. 


Oljoetof  tW 
53  Geo».3«^  c. 
159. 


What  are  ta  be- 
deemed  appar- 
teiiaacea  of  a 
ship,  under*  the 
53  Geo.  3.  c 
159. 


a?  LmT'  '  '^^'3^^'  MarsbaU's  boob,  p.  T^.  Uodgw  v.  iUo^itaL 
The  usage  of  trade  often  cootrolg  tjae  ^eaeoL  c«itBlT»cti(n  af  tea 
policy  f  aod  what  shall  not  be  jMotectod  as  s  pi^l  of  tlw  tiifi  onI 
fitTTtiture  d^tendi,  in  sone  cwes^  ob  Un  OBif;*  of  a  pattuaJv 
timde,  M  where  as  inauiance  ww  made  «•  a  GreenbBd  ^pj  mU, 
la  an  actum  on  the  policy,  the  ^leation  ww,  wbatbw  the  fiibiif 
tackle  wae  included  is  the  innimwe  on  vtup  wad  faniitwe.  Lmd 
Maais&eld  ^aid,  there  n«8  no  doubt  thst  boalu,  riggiagi  and  tfn*i 
belooyiag  to  the  ship,  vere  ioeluded ;  «Dd  aji  to  the  fiabiiy  atom* 

IMff**^  it  iDuat  depend  cm  the  luage  of  trade.  Cootradictoiy  eridcDcc  vw 
irr-  givenootbii.  Itejuiy  fottadfortbephintiffi  bat  the  court  jflcy- 
wavda  set  aude  the  vepdict,  «o  the  gnwad  that  th«  evideiwe  of  M^ 
lui  piiacipall^  for  the  defeadaota.  I«  this  caw  then  it  me  fiwHf 
iieculfN^  and  i^nki  the  best  authority,  that,  by  ttw  MciieK  ^/rad^ 
the  aittnics  of  the  «ovdJitmihtr.e  did  not  iodude  fiahisff  NhVM  in 
the  coaetrucUoB  applied  to  a  (xmtract  of  isBu^anoa.  I  an  wt 
aufficitytly  stnne  whether  thia  wwld  govern  the  c6Mtiuctim<f 
tbe  .same  word  eocumiig  in  on  Act  of  PwIiaiBeo^  or  is  tbe 
phnaeelq^  gf  a  court,  in  whicdi  ite  meaniBX  Jp  pobapa  hum  to 
be  collected  from  its  proper  and  geoutne  iiBport,  than  &ob  a  ^ 
railing  uodenitaDding,  coatnUing  ita  proper  meaBiii^  hi  a  oos- 
tract.hetiT'een  two  iodiriduals,  whose  words  were  not  to  be  cuwd 
beyond  their  own  inteaUans  in  the  eqatwet.  But  it  ia  HODeen- 
sary  for  loe  to  punue  that  question  further ;  beeauae  it  ii  w 
admitted  Atct,  that  this  tnode  of  initiating  a  awt  by  iwrest  of  dk^ 
apparel,,  aud  furniture,  is  the  ancieet  fomula  of  the  csiat,  k 
leading  to  a  full  remedy  affectiBg  all  the  property  of  every  iU 
belonging  to  the  ownena.  The  saiDe  formula  has  «ditcd,  isd 
(^Derated  its  remedy  under  all  the  yariattonn  J^  whitAt  4he  sea0^ 
has  been  modified.  It  has  been  no  fiuther  restricted,  than  M  *'>' 
statutes  restricted  it.  But  Uie  initiatory  tersu^  "  tAckl^  Afpaid,  ud 
furniture,"  founded  thcsuit  suffidently  to^otahleit  toeiolmtwtfl 
the  objects  which  the  stKtutes  left  subject  to  kifi  f^/eml&m.  Tbfie 
restrained  them  only  by  their  own  particqlar  r^toictiow.  D^ 
s&me  words  'w«nt  as  ^t  as  the  genend  law  went,  notwiAatsiMliag 
the  iiurroniicss  of  those  tcriuii ;  and  \\\<cy  must  now  go  .ae  iv  I* 
the  gcueral  laws,  limited  oiily  by  tliat  statute,  extend.  H* 
cause  jjrocccilod  upon  this  commpncemeiit ;  and  a  ri'letise  V  tin 
sliip  from  arrest  took  place,  upon  b nil  given  iu  to  aueiivQrfwt^ 
liitbility  of  the  stores  sn  well  as  of  the  ship.  I  suppose  it  WW  la 
imderstoud  iiiaUcr  between  the  parties ;  because  there  wa*  O"  •^ 
plicutiuik  to  the  Luurt,  upon  any  cuuipl^ut  of  the  oppres^vene^  ^ 
Ihe  bail  requiroil,  nnd  pruj'iug  the  ship  might  be  relciwed  witlux' 


^jwinglitii  for  the  itom.    I  {hinlc  the  tranesctibn  bean  Ac  hoe  SUp  Dmidea. 
of  an  intention  on  both  Mt»,  that  Hie  quettion  coiuieming  the  ^^'■'^"^ 


t  of  tiK  baM  should  be  finally  beou^t  bdbr«  the  court  coa- 
tnwenially;  bat  that  t&e  security  now  girenmis  to  include  the 
JiMlmng  atoret,  subject  to  the  final  opmlon  of  th«  court  upon  tiiefr 
Ibiulky.  i  Bee  no  «uffi<^eat  ground  ior  a  chwge  of  ifl  feltb  ou 
either  side.  T^e  Tbding  shtp  Is  ansloui  to  be  diadiarged  in  pro- 
■enrtioa  of  her  TOjragtt ;  the  owner  of  the  Dondae  }■  wil&ig  to 
wecattoBoidalas,  but  ezpecto  seeorMy  to  be  giTsn  foi  tbe  fishk^ 
•tores  in  ease  tbey  ere  leqoimd  to  eoatrilmte.  Tltat  Kevri^  is 
^mia  M  conditional;  pnd  widecstooA  by  Ibe  party  so  to  be,  though 
no*  so  exproesed  fai  tenw.  But  it  is  to  be  inferred,  I  tblolc,  fron 
4beir  agreement  to  have  dalinct  apprak^nmte  of  the  dMp,  uid 
taAle,  AppartI,  and  a^uftenmicea.  i  Ao  not,  thenefors,  q<i^ 
-xmAat^mA  the  gnimdoftiiatooiDplaiBtifiueh  baa  been  Indidge^ 
that  the  votdofipurtewimwascnUMlyiiitroJucfld  into  theagme- 
vaeat  about  bai3,  by  aorpriee  upon  the  Bundee.  ip.  the  flvst  j^aoe 
ihe  bail  is  tpbco  for  no  oiore  than  for  the  aum  uutuaUy  agreed, 
9000/.,  the  value  of  dilp  and  i^^MirtenaaeeS'  If  the  ^purtmanoea 
sre  IMle,  tbe  stores  are  to  be  so  deemed.  In  the  next  place,  it  Is 
^te  impoadble  Ibat  the  word  apjmrteiumee$  should  hare  beon 
faitrodaoed  by  Burprise.  R  is  a  rery  short  ittstroment,  tfaoo^ 
impmiwit  as  the  great  covenant  be^em  the  parties.  It  oould 
not  hem  escaped  notice,  The  instrument  very  naturally  statcH  ofthemeudiv 
^  style  of  the  cowrt  in  the  heading :  but  the  eorenantrag  part  ^^^^^.p. 
fatboduces  the  vtxA  appurtenaneea,  to  wMch,  as  ^  as  spears,  so  piled  to  >  Mp 
dljeotlon  was  made,  nor  any  protest  given  or  e^bmatton  de- 
manded.  It  is  only  arguendo  that  I  bear  the  aUghtoat  suggestion. 
But  I  most  add,  tiiat  vA^  th«  aentiinents  I  ^rt^tain,  and  have 
d^rassed,  upon  the  statt)te,  the  word  c^purtemmeex  is  no  in- 
troder.  It  i^  the  statutable  word,  whieh.  In  the  latter  cbuee  of 
fliat  statute,  reflects  baoh  \xpon  the  «ia«^Hg  <ilau6e,  and  is  ^aHy 
entitled  to  share  in  the  force  of  its  obligation,  l^eonlyremahiing 
qoestioa  can  be,  whether  Ihe  word  appurtenanees  is  property  ap- 
|AcaUe  tojiahing  itort  on  board  a  fishing  vessel.  It  is  a  word  of 
wUer  extent  thaa  fvmkwre,  and  may  be  property  iq>ptied  to  many 
tUags  tiwt  eould  not  be  <o  described  <nfth  propriety  at  least)  in  a 
eo«ta«ct  of  insuruioe.  It  may  not  be  a  simple  matter  to  defcie 
wbut  is  aiul  wliat  (e  sot  ati  appurtwiaiice  of  a  aliip.  There  are 
■Otoe  tilings  that  arc  universally  so;  things  which  must  be  appur- 
tenant to  every  ship,  qita  ship,  bo  its  occupation  what  it  may. 
Rut  I  think  it  rather  gratuitously  assumed,  tliat  particular  things 
may  not  bccoiBe  bo  froiu  thvir  immediate  and  indiepensable  con- 


I,apl  tatniing   u  from  iigBtningr,  earthquakes,  humoKoeB,  plagM,  u&  epidomk 
Q^  **'  contagion  wnongGt  tije  erew.  (a)     Fop  none  of  tbaae  awfudunw 

u«  niBsters  or  ship-owneni  reBp{Miaible.  But  io  oriet  to  coeati- 
tute  euch  »n  efiect  &om  a  pkyeical  cauM  the  act  of  God  wtl^ 
the  underatfinding  of  the  lav,  it  most  be  sudden  and  imioBditft. 
And,  therefore,  wh««  a  venel  ebredc  upon  a  bank  of  nnd,  vhidi 
fir  many  years  prerfou^  had  been  aufficieatly  iindCF  mtcr  to  t^t 
thipa  to  lie  by  it  in  ea£ety,  but  had  bean  raiaed  by  a  drtft  of  moi 
Into  the  port  or  rirer)  it  w«a  holdeu  by  the  coort,  that  as  aoddnt 
which  had  atiaen  lirora  this  cauae  wa«  not  be  vonsidaied  witkin  tk 
1^^  meaning  of  tiie  act  of  God.  (b)  AnoUt^  ahip  had  prerieaaiy 
struck  upmi  the  sand-bank  above  lOQntiiHied ;  and  the  Ffsid  vtiaii 
WB6  die  subject  of  tlw  action  had  rteeived  the  injmy  in  being  plenai 
by  the  moat  of  the  irst  veaacl,  lytag  under  mtw  upen  thi  bank. 
He  court  held  that  such  injury  wa«  too  tcoioU  to  be  repniti  u 
the  aet  of  God — the  pfopn  interpretation  of  aach  mA  being,  toot 
thing  sudden  and  hnraediate,  such  as  lightning,  kwricane,  tvA- 
quakes,  &c. 
t«l  btopFe-  XIV.  The  other  tenns,  "  peiils  and  dangers  of  the  km,  ud 
of  tbe  mt^^  accidents  of  the  seaa,  rivers,  and  pavigadon,"  an  tp  be  usda- 
Btood  of  tH  such  accidents  as  arise  from  ihe  sea  atul  ninit,  ud 
which  could  not  be  prevented  or  avoided  by  any  care,  Tigiluce, 
or  skill  of  the  master  and  mariners ;  such  accidents  as  atf  bentaUe, 
and  in  no  degree  occasioned  by  the  ignorance,  witfulneas,  or  nif- 
nnta  m  p«ril  lect  of  the  navigators.  Thus,  a  capture  by  pirates  lua  been  held 
to  be  within  the  exception  of  the  perila  of  tbe  seas.  An  it^ 
was  brou^t  upon  a  chuter-party,  containing  such  exception,  for 
not  performing  the  voys^.  Tbe  defendant  pleaded  that  the  eb!p 
was  taken  upon  the  sea  by  certtun  Warlike  pereoDs  udmovB, 
whereby   he   was    prevented    from    eompletiajf   the  v(^s^-(0 


or  tbe  M*. 


(a)  Treat  and  Ihney  Navigstioa 
Csmi»nr  B.  Wood,  Abbott,  p,  !l»0. 
aa4  Tormiri  v.Piftard,  1  T.a.  87. 

(»)  Smith  p.Shetfri,  AbboU.SS^, 
This  cave  having  gives  great  alarm  V> 
>hip-owDers,  luggestod  to  them,  in 
order  for  Tuture  protection,  an  nller- 
nliou  ill  the  Mil  of  lading,  vtiich. 
initoad  uf  the  usual  pjcoption,  perHi 
of  tbe  sea,  conloias  aom,  in  aljnu«t  all 
ca«»i,  an  eireption  uf  the  act  of  Go  J, 
the  King's  enemies,  fire,  and  all  end 
tverg  other  imgcr  and  accidenlt  of 
Ike  tea,  rivert,  a*4  navi^atitiu,  of 


best  aa4  RXMt  rompre^eWTcfemlS 
"all  noi  everj  other  tiMHiidi* 
jangen  ^nd  ^ciden[4  of  V^ttnT 
natnrc  and  Itipd,  excepted."  Ttii^  >■ 
the  owe  of  MuMtfeWe  Kci4nt.»- 
cludea  the  diMUSsiun  as  to  the  n"™" 
of  the  accident,  llial  i».  nheliu'ilk' 
frapfrl.v,  an  accident  otlba  j»,  «'*■ 

(c)  Pickering  B.  Butflcj,  ^■ 
isa.  *  Koll.  Abf.  !48.  S.  C.  »¥*«" 
V.  Wolliford,  Comb.  M.  Mil  ■"* 
V.  Slue,  B  Veitt.  190. 


41$  MaritifM  CantrmeU.  {rmm. 

Of  p«il»«f  A9  and  tliat  no  vblenoe  or  threats  were  uaed  to  induce fhem  lo  to  do. 

He  faed  two  guns  at  the  stnuige  amI,  and  brought  hi^toyirbeB 
■he  appeared  to  be  a  neutral  y — and  he  then  vetumed  to  kntaoor- 
lnga«  Being  eKamiiied  as,  a  witnestf^  he  said  he  oonridered  Unadf 
bound  to  obey  the  orders  of  the  captain  of  the  ship  of  im\  but  he 
did  dot  make  any  protest  upon  the  occasion*  It  was  cotiUnded 
for  the  plaintiff  that  the  deviation  was  excused  by  the  controd 
ejtetf cited  over  the  n&aster*  He  did  not  expostulate)  bccaoM  Ug 
expoetullitiona  would  have  been  unavailing*  The  captsin  d  tke 
aliip  of  war  had  ample  means  of  enforcing  lua  orders.  If  thii  wei9 
held  to  bt  a  lEauIt,  the  consequence  wduM  be,  that  ntasCefBof  mer- 
ehantmen  would  cbnstMitly  reust  the  commands  of  the  King's 
officers^  But  Lord  EUenborough  was  of  opinion  that  it  wa&ai 
Imtt3fcu8ed  act ;  for  that  there  was  neither  duty  nor  duresSyiiQflier 
a  moral  not  physical  Compulsion.  If  a  de^e  of  force  had  beet 
exercised  towards  the  captaita^  whkh  either  physicatl/  be  oooU 
not  resist,  or,  moifally  as  a  good  subject|  he  ot^bt  not  to  have  n- 
sisted^  the  deviation  would  be  justifil^.  {a) 

XX.  Previously  to  the  case  of  Smith  v.  Sheph^  ^oKOtaoned 
before,  the  usual  daose  of  etceptioii  ih  charter  parties  aod  Ulkof 
lading  was,  ^  the  act  Of  God  and  the  King's  enenuc^  tad  tb« 
perils  of  the  sea."  After  tiie  decision  of  that  ca^  tbeexce]^ 
was  enlarged  into  the  more  ample  terms,  '^  all  accidents  €f  tbt 
teas,  rivevs,  laid  navigation,  &c/'  But  as  this  pi^scaaAon^  to- 
tke  is  in  direct  derogation  dP  th^  liability  imposed  upoa  fbe  dqp* 
owiiers  by  the  coinmoh  law,  the  courts  wiH  not  give  it  shqjer 
interpretatioil  tiian  the  force  of  the  teftaa  neoeiftai^y  requiiesi 
Wheris  the  Uw  has  imposed  a  certain  diity,  and  a  certaiirdegm 
and  kind  of  raspoteibOity  vofon  certain  fbnctioiis,  fm  nmm  (i 
fttblic  conveninice,  a  cSminutioii  of  this  t^sponribUlty  ib  a  tfvu- 
feMoppoSitimitothei^atfdnandpnvpoa^of  thelaw;  abdilvasU 
aeem  Upon  pnndple,  tiiat  the  htw  shoidd  lidtber  peradtit^  or^^ 
lenity  should  rei^tiain  tmth  private  fimitatkais  witisn  Ae  mnot« 
eat  tenns«  The  law,  indeed^  always  aett  iqiun  HA  jmAf"^  ^ 
the  fasUnpratatiOn  of  the  precaaitiDniirynotities  of  cotsmAi  eaoiah 
and  thus  oonfiaea  the  operatieb  of  such  reatrietiona  tritida  cbctss' 
staonea  in  which  theirs  is  a  atRai^  eipiity  for  adttdmiog  i^  '^ 
courta  will  cert^iialy  apply  the  atune  strict  mode  of  kMtp^ 
talieii  to  tfa^  new  chrasa  i^  chavter^paitita  and  bills  df  la^f 
whenoTtr  any  caaea  Bhall  arise  unnwdlafariy  upon  iU  It  is  >)^ 
hnwBvcr,  to  be  doubted  thai  maslam  ao^l  O^Mar&faaia  goesd^  I^ 

(a)  Bit  UHMri* Boiflir a.  Cbdslie,  llBsiasiSu 


CHAPTER  V. 


OF   PHIMACE,    rniVILBGB,    AVERAGE,    AND    PASSENGEBS. 

It  is  a  usual  fltipulation  in  charter-parties  and  bills  of  lading,  that 
the  delivery  of  the  guod:i  shall  be  made  on  the  payment  of  freight 
with  primage  and  average  accustomed.  Tlie  word  "  primage" 
signifies  a  small  payment  to  the  master  for  his  cure  and  trouble 
with  respect  to  the  goods,  which  he  is  to  receive  to  his  dwu  use, 
unless  he  has  otlicrwise  agreed  with  his  owners.  This  payiaent 
appears  to  be  of  very  ancient  date,  and  is  variously  regulated  m 
different  voyages  and  trades.  It  is  sometimes  called  the  maGter't 
bat-mmtey.  By  the  word  average  is  signified  several  petty  charges, 
which  are  to  be  borne  partly  by  tlie  ship,  and  partly  by  the  cargo, 
such  as  the  expense  of  towing,  beaconage,  &c.  Primage  and  ave- 
rage are  often  commuted  for  a  specific  sum,  or  a  certain  per  centa^ 
on  the  freight. 

L  Privilege  is  an  allowance  to  the  master  of  the  same  general 
nature  with  primage ;  being  a  compensation,  or  rather  a  gratuitv, 
customary  in  certain  trades;  and  wliieh  the  law  assumes  to  be  a 
fair  and  equitable  allowance,  because  the  contract  on  both  sides  i) 
made  under  the  knowledge  of  such  usage  by  the  parties.  If  tha 
existence  of  such  privilege  be  questioned,  the  fK>urts  nill  eoqiuie 
into  it  by  the  evidence  of  merchants.  In  an  action  by  the  omien 
against  the  captain  of  an  East  India  ship,  it  was  contended  for  the 
c^itain,  that  the  stipulation  of  a  sum  in  heu  of  privilege  and 
primage  did  not  exclude  him  from  the  use  of  the  cabin,  cuitomai; 
In  East  India  ships,  [a)  By  the  contract  between  the  parties,  he 
was  to  receive  a  certain  num  in  lieu  of  privilege  and  primage :  but, 
under  an  alleged  custom  of  trade,  he  had  still  retained,  a  part  d 
the  cabin  for  himself,  and  employed  it  for  carrying  goods,  fw 
which  he  had  received  the  freight.  The  owners  brought  the 
action  for  the  amount  of  this  freight;  and   contended  that  the 

(n)  Bircli  i>.  Dcprysler,  1  Slarkie,  SIO. 
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ihidi  isil  for      twenty-three,  no  foreign  ship  or  vessel  cairjing  any 
of  EuTOrw.''&c.  passengers  shall  sail  from  any  port  or  place  in  the  United  King- 
wiiu  more  -per-  dom,  to  OT  for  auy  port  or  place  out  of  Eurt^e,  and  not  being 
thiin  one  for      withiu  the  Strcights  of  Gibrallar,  M'ith  more  persone  on  board, 
r^ib^'^^Bii"-  including  the  master  and  crew,  than  one   (whether  childiea  or 
out  ipcrinl         adults)  for  every  five  tons'  burtJien  of  such  ship  or  vessel  (luileas 
ih™oin'mi>-      special  permission  shall  be  given  for  that  purpose  by  lie  com- 
tioDinorilia     missioners  of  his  Majesty's  customs,  under  such  regulations  and 
conditions  as  may  appear  to  them  expedient),  under  penalty  of 
fifty  pounds  for  every  person  exceeding  such  proportion,  to  be 
paid  by  the  master  or  oUier  person  having  or  taking  the  chai^  or 
command  of  such  ship  or  vessel. 
No  British  rca-       IV.  The   next   section   proceeds   to   declare,   that  no  Britiih 
ptsMQirera*       ^^'P  "^^  vessel  carrying  any  passenger  or  passengers  shall  sail  from 
tlmii  »ii  vitb    any  port  or  place  in  the  United  Kingdom,  to  or  for  auy  port  o( 
bcr  of  persons    place  out  of  JCitrope,   and   not   being   within   the   StreighU  of 
""m  "•ih'™t'     Gibraltar,  with  more  persons  on  board,  including  the  master  and 
licencefrom  tha  crew,  than  one  (whether  children  or  adults)  for  every  five  tona  of 
her  burthen,  mthout  a  licence  imdcr  the  hands  and  seals  of  the 
commissioners  of  his  Miyesty's  customs,   under  the  penalty  of 
fifty  pounds  for  everj'  person  exceeding  such   proportion,  to  be 
paid  by  the  master  or  other  person  having  or  taking  the  diu^e  or 
.  commund  of  such  ship  or  vessel :  provided  always,  that  no  luch 
licence  ehall  be  granted  for  any  ship  or  vessel  to  carry  any  g;reater 
number  of  persons,  including  the  master  and  crew,  than  in  tie 
proportion  of  one  adult  person  (or  of  two  children  under  fourteoi 
years  of  age,  or  of  three  children  under  seven  years  of  age,)  for 
every  two  tons  of  the  burthen  of  such  ship  or  vessel :  provided 
also,  that  no  such  licence  shall  be  granted  for  any  ship  or  vessel 
Reiiriaiion  aa    which  shall  not  have  two  decks,  nor  unless  the  height  between 
'"         "^^         such  decks  shall  be  five  feet  six  inches  at  least. 
Number  of  per-       V.  It  is  moreover  declared  to  be  unlawful  for  the  mastcror 
to"be  uken  on    Other  person  having  or  taking  the  charge  or  command  of  «ny 
Srilish  or  foreign  ship  or  vessel,  laden  with   goods  and  mer- 
chandize for  exportation,  which  shall  siul  from  any  port  or  place 
proportion     "^  ^^  United  Kingdom  to  or  for  any  port  or  place  out  of  Eiiraft, 
of  one  adult       and  not  being  within  the  Streights  of  Gibraltar,  to  receive  or  tiit 
w^»n»,Tc?  0"  board  a  greater  number  of  persons,  including  the  mast»  and 
crew,  than   in    the  proportion  of  one   adult  person,  or  of  t"^ 
children  under  fourteen  years  of  age,  or  of  three  children  und'f 
seven  years  of  age,  for  every  two  tona  of  such  merchant  ship  « 
vessel  remaining  unladen  with  goods  and  merchandize,  under  the 
penalty  of  fifty  poundt;,  to  be  paid  by  the  master  or  other  pers" 


cnalty  iOL 

)n  eicecdiug 
!□  proportior 


sell  laden  irith 
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Btid  arrived  safely  at  Maraoluun,  opoD  which  Qu)  frogfator,  in 
pursuance  of  Ute  above  covenant,  paid  sams  unountii^  to  29E)/. 
9>.  lOd.  Upon  her  return  hoinewardB  the  ehip  ww  ket;  and  die 
£rei|^ter  brought  thia  action  to  recover  the  aum  adTaaced,  » tlie 
vc^rage  was  not  performed.  Lord  EUeubwou^  in  giving  jo^ 
ment  (upon  a  case  from  Nisi  Piiua)  Bud,  "  By  the  policy  of  ^ 
law  of  England,  freight  and  wages,  strictly  ao  called,  ^  not  he- 
come  due  until  the  voyage  has  been  performed.  But  it  is  em- 
petent  to  the  parties  to  a  charter-party  to  covenant,  by  txpras 
stipulatioas,  in  such  manner  as  to  conlroul  the  general  apattioB 
of  law.  The  question  in  this  case  b,  whether  the  parties  Inve  sot 
%o  covenanted  by  the  stipulations  of  this  charter-party.  If  Ue 
charter-party  be  silent,  the  law  will  demand  a  performance  aS  the 
voyage ;  for  no  frf  jght  can  be  dne  until  tbe  voyage  shall  be  on- 
pleted.  But  if  the  parties  have  chosen  to  stipul^^e  by  ezpiev 
words,  or  by  words  not  express,  but  sufficiently  intelligible  ta  ttat 
end,  that  a  part  of  the  freight  {uting  the  word  Jrtight)  dnU  be 
paid  by  anticipation,  which  should  not  dqiend  upon  the  perfmn- 
ance  of  the  voyage, — may  they  not  ao  stipulate  ?  HisLordrii^tki 
proceeded  to  argue  from  the  words  "  free  of  all  interest  and  cm- 
mission,"  that  such  was  the  intention  of  the  parties  in  this  cue, 
and  such  the  ^r  construction  of  the  charter-party.  He  waadieK- 
fore  of  opinion,  that  the  advuice  in  tiua  case  was  wttidpatti 
freight,  properly  so  called ;  and  that  the  pliuntifT  (the  Erd^ter) 
was  therefore  not  entitied  to  recover  his  money  bat^  llieotlKr 
judges  agreed  with  this  construction  upon  that  particular  dmttr- 
party. 

XXXIX.  The  other  part  of  the  [Kind^  is  iHustrated  in  Mns- 
field  V.  Mutland.  (a)  In  this  case  the  pltuntiff,  a  merchant,  InnJ 
a  ship  by  charter-party  tiota  one  lUtteabury  the  owner.  7^« 
t«Tma  of  the  charter-party  were,  that  the  ^^>  should  proceed  Ma 
Lmdon  to  Quebec ;  and  there,  taking  in  a  ca^  of  dealt,  Af"^ 
bring  them  to  Bridgewater :  one  half  of  the  flight  to  be  pH'^ 
cash  on  the  unloading  and  tight  delivery  of  the  cai^ ;  the  a- 
mainder  by  bill  on  London  at  four  months'  date.  7%e  capiat  k 
be  allied  with  cathfor  the  ship's  use.  In  pursuaace  of  t^ '**' 
atipidation,  the  maatcr  drew  a  bill  of  exchaage  upon  the  phW") 
the  freighter,  which  was  duly  paid.  The  ship  was  iMt  m  ha 
homeward  voyage.  The  ship  and  all  tiie  goods  oo  board,  i*^ 
been  insured  with  the  defendant,  an  underwriter,  the  piaiaw 
Inought  this  action  to  recover  the  amount  of  the  biU.    hoti  Ctw 

(<)  4  Bara.  and  AM.  S8>. 


OUF.  ¥1.]  Of  Freigbt. 

Justice  Abbott|  before  whom  the  case  wa9  tsied  at  Niai  Prbi^  Antidpat* 
waa  of  opinioQ  that  the  plaintiff  bad  no  insuiable  interest^  and 


a  nonsuit.  Upon  a  motion  in  the  King's  Bench  to  set 
aside  this  nonsuit^  the  judges  were,  all  of  unanimous  opinion  that  the 
a4vance,  made  to  Uie  master  was  a  mere  loan^  and  notan  antici- 
pated payment  of  freight ; — that  of  course  it  was  a  debt  from  the 
owner  to  the  plaintiff^  and  coiild  not  therefore  be  recovered  from 
the  underwriter  as  a  part  of  a  I96S.  Abbott,  C.  J.^  in  substance 
said,  '^  This  is  not  freight  in  advance ;  not  an  anticipated  payment 
off  £reight>  but  a  loan  from  the  msrchants  (the  freighters)  to  the 
0iviiei|B.  The  owners  4(we  him  the  money ^-^He  has  not^  therefore, 
lost  it;  and  therefore  has  no  msurable  interest.  The  questioi^ 
wliether  money  advanced  by  the  freighter  to  assist  the  voyage  is 
anticipated  freight  or  not,  dq^nds  entirely  upon  the  circumstance 
hiow  it  was  intended  to  be  by  the  parties.  As  no  freight  is  due 
unless  the  voyage  b^  performed,  the  natural  presumption  is,  that  liie 
freighter  has  no  intention  to  pay  any ;  and  does  not  intend,  by  any 
adiwoe  which  he  makes,  to  render  bis  own  condition  worse  thai^ 
by  law  it  is.  Such  is  the  presumption ;  and  the  contrary,  if  as- 
serted, must  be  made  out  by  express  words.  In  De  Silvale  v. 
KeiM^all,  the  judgnient  of  the  court  went  upon  this  circmnstance, 
namely,  that  tbe  charter-party  was  studiously  framed  so  as  to 
make  the  freighter  risk  the  money,  and  to  constitute  it  a  part  pay- 
ment of  freight  to  abide  the  voyage.  There  is,  however,  in  this 
cbaiter-'party  a  total  absence  of  any  expression  implying,  that  thi# 
saooey  advanced  shall  be  part  of  tiie  freight.  If  so,  the  owner  Is 
liable  for  it  to  the  freighter  as  for  a  debt,  and  the  latter  has  not 
any  insurable  interest."" 

XI^  Money  due  for  passage  is  of  the  same  nature  as  freight ;  Of  passage 
a»d  aunt,  therefore,  be  touched  iqpon  in  this  phice.  Thus,  if  a  ^^^^' 
jnumtigf  be  taken  in  the  (Mrdinary  way,  from  one  port  to  another, 
the  money  to  be  paid,  or  understood  to  be  paid,  upon  arrival ;  such 
puASi^^e-money  will  stand  upon  the  same  nature  as  freight ;  and 
will  not  be  recoverable,  unless  the  vessel  complete  the  whole  voy- 
a^,  and  arrive  safely.  But  in  a  case  before  Gibbs,  C.  J.,  {a)  a 
Msaage  had  been  taken  on  board  a  ship  from  London  to  the  West 
fr^lJAa^  the  passage-money  to  be  paid  in  London  before  the  com- 
meueement  (rf  the  voyage.  The  passenger  put  his  ba£^;age  on 
board,  in  the  Thames,  inten^g  himself  to  embark  at  Portsmouth. 

(4  GiHsu  V.  Simpkia,  4  Csrapb.  841 .  sad  see  Maloy  r.  Backer,  5  B.  R.  SIS* 
aadcMle. 
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iMOit  to  pny  freight  has  been  miula^  will  be  entitled  to  the  freight^  ^tuld^^ 
and  not  the  vendee,  (a)  A  mortgagee^  who  does  not  take  pos-  ft^ht,  && 
aessioo,  ia  not  entitled  to  freight,  (b) 

XUV.  It  is  a  yery  customary  thing  for  masters  in  foreign  voy- 
agcs^  particulArly  in  the  East  Indies,  to  assign  the  freight,  earn- 
ings, and  profits  of  the  ship  as  security  for  advances.  We  have 
hetoie  observed  that  such  assignments  are  not  within  the  provisions 
4ii  the  registry  acts,  Mestaer  v.  Grillespie-;  (c)  and  there  is  no  obr 
jection  to  such  coutracts,  when  their  purport  is  to  assign  freight  Of  the  •mI^ 
m:cnmgy  or  likely  to  accrue  due :  but  an  assignment  of  this  Idnd  .    ^^ 

jcannot  extend  to  all  the  freight,  earnings,  and  profits  of  a  shipiu 
•ahsequeBt  voyages,  inasmuch  as  it  wocdd  lie  open  to  die  objec- 
tinm  made  by  the  Lcnrd  Chancellor  in  Speldt  v.  Lechmere,  that  it 
•would  fe^  ever  separate  the  ship  and  her  earnings.    But  an  assign- 
ment^xf  freight  for  a  homeward  voyage,  though-  the  ship^  at  the 
ti^nej  should  be  upon  her  outward  voyage,  and  the  fr^ht  of  the 
homewmrd  voyage,  of  course,  not  m  es#e,  would  be  perfectly  legale 
The  distinction  is,  that  the  freight,  like  any  other  interest  which 
the*  assignor  professes  to  assign,  must  have  an  actual,  or  potential 
^existCBce  at  tiie  time  of  the  assignment.    Therefore  in  the  case  of 
Aobioson  v.  Macdonnell,  {d)  where  the  owners  of  a  ship  assigned  Robinson  r. 
•to  their  brokers,  in  order  to  secure  advances  of  money  for  the  outfi^  BlM:doniMil. 
fift  tfadr  vessel  and  other  purposes,  the  jurofits,  freight  and  earn* 
ings  then  due,  or  thereafter  to  become  due,-  of  their  ship  (which 
alup  afterwards  in  a  voyage  to  the  South  Seas  obtained  a  qoan* 
tity  of  oil,  Ihe  produce  of  whales  taken  in  the  voyage)  the  court 
held,  that  this  oU  did  not  pass  to  the  brokers  by  the  aaugnmeat ; 
tm.  the  assiipmrs  had  no  property,  actual  or  potential,  in  the  oil, 
ai  "the  time.of  the  assignment,  and  tiie  voyage  was  not  then  con* 
templalyd.    Lord  Ellenborough,  in  this  case,  in  substance,  said. 
That  to  make  a  grant  or  assignment  of  freight  valid,  ike  freigli^ 
tvluch  is  the  subject  of  it,  must  have  an  existence,  actual  or  pro-  ■ig^etTmu^ 
baUe,  at  the  time  ot  such  grant  or  assignment.    It  must  not  be  ^^i^^'^l^ 
matter  of  chance  merefy,  whether  such  freight  be  obtained  <»  not.  orpotentiaU 
The  assignor  must  have  that  which  he  pnrfeises  to  assign,  either  Sbe^^^^ 
actually  or  potentially,  and  not  in  possibility  <mly.    ^*  But  here,'* 
said  hilt  Lordship,  '^at  the  time  of  this  assignment,  the  assignor  had 
no  property,  actual  or  potential,  in  this  oil;  for  even  the  voyage  in 


(«)  Spildt  V.  Bowles,  10  Sast  t79.  gasee,  anie.  Part  lU  c.  1. 

(S)  Chiaaery  o.  Biackburne,  1  H.  B.  (e)  1 1  Yes.  SSI. 

117. a.'.  Aad  see  the  cases  with  re-  (d)  5  M.aod  8.  p.<S8S. 
spect  te  the  obiigaiioas  of  a  mort- 


duBifc,  and  the  implied  proouae  is  mei^d  in  the  specialty,  (a)  Of  tt>e  pi 
If,  indeed,  there  be  a  promise  independently  of  the  charter-party,  ^^  I 
an  action  may,  in  certain  circumBtances,  be  sustained,  notvith- 
atandiiig  itit  existence )  as  in  a  case  before  cited,  (b)  llbe  plain- 
tUb,  having  contracted  by  charter-party,  under  seal,  to  let  a  ship, 
then  in  the  Thames,  to  frdght  for  eight  months,  from  the  day  of 
her  sailing  &om  Graveaend ;  and  that  she  should  sail  from  the 
Thames  to  any  British  port  in  the  cliannel,  to  lade  goods  and  pro- 
ceed to  the  West  Indies,  &c. ;  afterwardsagreedby  parol,  that  the 
■hip  should  lad*  in  the  Thames,  and  that  fz«ight  should  commence 
&om  her  entry  outwards  at  the  oustom-house :  the  court  held  the 
parol  coittract  to  be  distinct  &om,  and  not  inconsistent  with  that 
by  deed,  and  might  be  enibrced  by  action  ot  assumpait. 

XLVUf.  The  payment  of  freight  is  usually  made  im  express  otrvrnt' 
eonditian  of  the  dettvery  of  the  goods  in  charter-parties  and  bilte  *'^V^ 
of  lading,  and  of  course  the  master  has  a  right  to  withhold  tiie 
delivery  till  the  height  be  paid;  in  mon^,  if  the  contract  be  fw 
money ;  or  in  bills,  if  Irills  are  to  be  given  in  payment  of  freight. 
If  the  roaster  parted  with  the  ca^  without  the  payment  of 
iir^^t,  and  thus  gave  up  bis  lien,  it  was  doubted,  in  some  of  the 
earlier  cases,  whether  he  might  resort  back  to  the  merchuit  char- 
terer. But  as  a  lien  is  only  in  the  natura  of  a  security,  and  as  the 
expiess  coatmct  is  always  with  the  first  employer,  then  certainly 
seemed  no  sufficient  grounds  for  this  doubt ;  and  accordin^y,  in 
aereral  succeseire  cases,  (c)  it  has  been  hcJden,  that  a  lien  is  only 
in  the  nature  of  a  second  or  acceasional  remedy,  And  that  the 
master  may  always  hare  his  action  upon  the  contract  against  the 
merchant-charterer  or  fireigbter.  In  Christy  v.  Row,  the  master  cbiirtj  a.  I 
had  signed  a  bill  of  lading  by  which  he  agreed  to  delirer  the  goods 
to  ithe  consignee  or  bis  assigns,  he  or  they  paying  freight  for  the 
MOM.  Under  some  particular  drcnmstance  of  the  voyage,  the 
master  made  delivery  of  the  cargo  to  the  consignee,  without  a  de- 
mand of  the  freight.  The  court  held,  that  this  was  no  dischai^ 
to  the  conugnor.  The  principle  of  these  decisitms  is,  indeed,  ob- 
TMMUi    It  is  manifest,  from  Ox  nature  and  (nrcumstaoce  of  bills  of 


.  <•)  Shack  «.  AaOoay,  1  H.  sad  i. 
»71.  And  MM  Skiaaer  v.  fitncks,  4 
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rsklent  only  to  the  oodimon  case  of  leBting  ft  bale  or  paftel  wHh  Ortheparmnt 
scvsne  fiiend  or  conv^cmdeBt  of  the  sender,  either  by  his  direction      *'«*ff'^ 
EVE-  in  hifl  abKoce.    But  if  the  goods  hare  become  the  property  of 
tbe  cooeignee,  there,  as  be  reaps  the  &uit  of  the  service,  he  aball 
pay  tiie  freight     la '  accepting  the  bill  of  lading,  he  adopts  the 
ccjntract  with  the  ship-owner.     Thus,  if  the  bill  of  lading  express 
ixx  the  ordinary  terms  that  the  goods  are  to  be  deUrered  to  the 
fir^ghter  or  his  assigns,  he  or  they  paying  the  freight  for  the  same, 
axid   such  bill  of  lading  be  indorsed  to  a   second  person,  and 
tliuace  tu  a  third ;  such  third  indorsee,  on  receiving  the  goods, 
-vpill  be  Uable  for  the  freight :  for  such  a  bill  of  lading  contains  a 
iM>tice  on  the  &ce  of  it,  that  the  payment  of  bright  is  the  con- 
dition of  the  delivery;  and  the  indorsee  having  accepted  sach  in- 
dorsement, he,  of  course,  has  assented  upOn  his  part  to  fht  con- 
tvact.     He  takes  the  goods  with  that  condition  and  qualification.  ' 
XI'IX:  All  the  cases  proceed  upon  these  distinctaone ;  namely, 
•uriiedier  the  consignee  be  the  mere  agent  and  inatroment  of  deposit 
for  the  consignor;  or  whether  he  be  hinmelf  the  daimant  and  par- 
chAser  of  the  goods,  or  indorse  under  the  bill  of  lading.    In  Ward  Warf  v.  Pdian. 
V.  TdUm  (a)  the  agent  received  the  goods  merely  as  the  friend  of 
the  frrighter  upon  the  spot ;  the  ship  having  been  stranded,  and 
the  agent  having  previously  received  a  letter  from  his  principal, 
requesting  him,  under  all  urcumstanceH,  to  do  the  best  for  the 
cargo.    The  agent  received  the  cargo;  and  further  entered  it  in 
hin  own  name  in  the  custom-house ;  but  declared,  throughout  die 
prooeeding,  that  he  had  himself  no  interest  in  the  cargo,  but  only 
acted  as  i^ent  for  another.     Under  these  circumstances  the  court 
held  he  was  not  liable.    But  in  Cock  v.  Taylor,  a  leading  case  coek*.  nrtar. 
iqran  the  liability  of  consignees  for  freight^  the  defendaziC  had 
recrived  the  goods  as  the  tiiird  indorsee  of  a  bill  of  lading  in  the 
nsoal  terms,  "  that  the  goods  were  delivemble  to  the  shipper,  or 
his.  assigns,  he  or  they  paying  the  frn^it."    In  this  case  it  was 
conteoded,  tliat  Taylor,  the  defendant,  was  the  mere  pusduiser  of 
the  goods  from  the  first  consignees;  and  could  not  be  liable  in  an 
action  of  freight,  there  being  no  contract,  ea^ncss  or  implied, 
between  them  and  the  stiip  -owners.    But  Lord  Ellenboroogh  held, 
both  upcm  the  trial  at  Nisi  Prius,  and  afterwards  upon  the  oceanon 
>      <tf  a  nde  for  a  new  trial  being  moved  for  ut  the  King's  Bendi,  that 
though  there  were  no  ori^al'  privity  oi  contract  between  these 
^      parties  for  payment  of  the  freight ;  yet  the  taking,  of  the  goods 
t      from  the  ship  by  the  purchaser  under  the  bill  of  lading  was  evi- 


XJock  Company,  in  the  n&meg  of  the  defendants,  and  were  aftetv  Of  tfaep^rmeii 
^rards  delivered  out  to' their  order.  On  the  14th  of  July  GreaTes  "••b"- 
&nd  Co.  stopped  payment;  and  about  two  montha  afterwards  the 
defendants,  (being  coneidered  as  person^y  liable,  as  having  en- 
tered the  gooda  under  the  above  circomstanceB,)  were  called  upon  Moanomw. 
to  setde  the  freight  as  stipulated  in  the  charter-party.  Upon  the  '^f^'- 
ai^ument  in  the  King's  Bench,  the  court  unauimoosly  held  that, 
tinder  the  above  circumstances,  tiie  owners  could  not  recover  the 
freight  of  the  indorsees ;  a  spedid  and  exclusive  credit  having 
been  given  by  the  owners  to  Greaves  and  Co.  onder  the  charter- 
party,  and  there  being  manifestly  no  thought  of  resorting  to  the 
indorsees  till  the  bankruptcy  of  Greaves  and  Co.  The  principle 
and  distinction  in  this  case  may  be  briefly  expluned ;  and,  upon  a 
little  consideration,  will  become  intelligible.  The  consignee  or 
indorsee  can  only  become  liable  either  by  an  express  or  implied 
contract.  But  an  express  contract  was  not  pretended  in  the  above 
case ;  and  the  rule  of  law  is,  that  the  courts  will  not  raise  an 
implied  promise  in  a  third  party,  where  there  is  an  express  agree- 
ment, and  more  particularly  a  deed  under  seal,  between  the  original 
contractors.  In  a  word,  there  was  no  privity  of  contract,— no 
ondetstanding  on  the  part  of  the  owners  that  they  gave  credit  to 
the  indorsees  for  the  ireight,  nor  any  knowledge  or  consent  of  the 
.  indorsees  that  they  received  the  cargo  under  this  condition.  The 
matter,  therefore,  stood  upon  their  bare  receipt  and  acceptance  of 
the  cargo  ;  and  this  itas  not  sufficient  to  nuse  aii  implied  assumpsit, 
■where  the  goods,  being  delivered  from  a  chartered  ship,  were  not 
delivered  under  circumstances  compelling  a  preaumption  upon  the 
xeceivers  that  the  captain  looked  to  them  for  the  freight;  but 
where,  on  the  other  hand,  the  circumstances  were  such  as  to  justify 
the  inference,  tliat  the  freight  was  either  actually  paid,  or  that  the 
goods,  being  brought  in  a  vessel  hired  by  the  shippers,  the  freight 
was  exclusively  to  be  paid  by  them. 

LI.  But  where  the  consignees  of  a  West  India  cargo  delivered 
the  bill  of  lading  to  their  broker,  and  received  advances  upon  it, 
and  the  broker,  upon  the  arrival  of  the  cargo,  had  it  entered  in  his 
own  name  in  the  custom-house,  and  afterward  received  the  goods, 
it  was  holden  by  the  Court  of  King's  Bench,  that  the  mere  cir-  iyii»ono. 
cumstance  of  his  receiving  the  goods  as  broker,  or  as  having  ^"" ' 
advanced  money  upon  them,  would  not  justify  the  presumption  of 
an  assumpsit  tliat  he  should  pay  for  the  freight;  but  that,  as  he 
had  always  paid  the  freight  of  goods  in  his  usual  way  of  dealing 
under  similar  circumstances  of  receiving  them,  such  habit  of 
dealiug  was  sufificient  to  support  an  implied  promise  to  pay  the  > 


k  ^Uapoeition  to  favour  the  rigjit  of  lien  for  freight,  Tfhetlier  under  Of  UmGit 
^rfcarter-partieB  or  biUe  of  lading;  and  have,  accordingly,  been  very      *^^ 
reluctant  in  admitting  euch  doctrine  of  constructive  possesuon  in 
^^e  fighters  eftn  of  a  whole  ship,  as  under  strict  rules  of  law 
evcnild  ^vest  the  owner  of  the  rig^t  of  lien;  a  right  with  which  no 
prudent  ship-owner  will  readily  part.     Upon  this  principle  the 
courts,  in  a  series  of  decisions,  have  taken  a  distinctioa  between 
tihoae  cases  where  the  ship  itself  is  let  out,  and  those  where  the 
xxxere  carrit^,  or  ^ace  of  the  ship,  is  let  out.  (a)     In  cases  of  the 
flsrst  kind,  the  vehicle  itself  is  let.     In  cases  of  the  latter  descrip- 
tion, (if  we  suppose  the  ship,  for  the  sake  of  illustration,  to  be  a 
-wtiicte  for  the  conveyance  of  passengers,)  the  places  only  would 
t>c  let.     In  the  first  cases,  therefore,  the  possession  of  the  ship  is 
clesrly  parted  with,  and  belongs  to  the  freighter ;  and  in  such  case 
-tliere  being  no  possession,  actual  or  presumptive,  reserved  to  the 
owner,  ^ere  is  no  footing  or  foundation  for  the  right  or  exercise 
of  lien  for  freight.     But  where  the  capacity  or  space  of  the  ship  is 
only  let  ou^  Uien  the  possession  renuuns  with  the  ship-owner ; 
sad  having  an  actual  possession  of  the  goods,  he  may,  of  course, 
r^wn  them,  where   necessary,  in  lien  for  freight.    Nor  will  it 
m^e  any  difference,  in  cases  of  this  latter  kind,  whether  the  whole 
space  of  the  ship,  or  only  part,  be  let;  as,  to  recur  to  our  former 
Utustratim,  a  person  tnay  hire  all  the  places  of  a  public  staged 
coBch,  as  well  as  any  single  seat,  and  still  leave  the  owner  in  pos- 
aesaion  of  his  vehicle.    Hie  terms  of  the  charter-party,  or  tiie 
nature  of  the  service,  must  determine  under  which  of  iheae  con- 
Mcta  the  ship  is  let;  and  the  right  of  lien  will  follow  the  nature 
I     tif  flie  original  agreement.     But  in  almost  all  cases  of  tliia  kind, 
I     the  court  is  disposed,  from  motives  <jf  justice  as  well  as  policy,  to 
&vour  the  lien  of  the  owner, 

LIII.  In  ViJIejo  t*.  Wheeler,  (i)  which  was  a  question  of  bar-  v^j^jo  p_ 
tatry,  the  Court  of  King's  Bench  decided,  tliat  where  a  ship-owner  Wheeler, 
demises  the  hull  of  the  ship  to  the  freighter,  he  constitutes  bun 
owner  pro  tempore,  lu  Frazer  v.  Marsh,  (c)  it  was  holden  under 
the  terms  of  the  charter-party,  that  the  hull  of  the  ship  was  itself 
let  to  the  freiifhter;  and  thut,  therefore,  the  possession  so  com- 
pletely passed  from  the  registered  owners  that  they  were  no  longer 
liable  for  charts  and  disbursements,  as  if  it  were  their  own  vessel. 
In  a  previous  case,  (d)  where  the  master  of  a  ship  had  chartered 

(«1  See  ante,  Chnplor  on  Chwter-  Pirt  II.  e.  2. 
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her  to  certain  freighters  ia  tlie  abeooce  of  the  ownen,  ud  6k 
plaintiff  in  the  action  sued  the  owners  for  a  Iohb  occuniag  dRriag 
the  existence  of  the  charter-party,  Lord  Kenytm  nilcd,  tint  the 
charteren  were  the  owners  of  the  ship  pro  illd  viet,  sod  tiutlhc' 
owoera  were  eaonetated.  In  another  case,  l>efore  Liud  Qles- 
borough,  (a)  for  the  Don-delivery  of  some  oats,  it  bai%  fioftd 
that  the  registered  owner,  against  whonl  the  actioD  wu  bn^b^ 
had  let  her  out  to  freight  as  a  geoeral  ship,  it  was  ruled  b^Ui 
Lordslup  that  the  owners,  under  these  circumstances,  wen  sot 
liable.  It  is  to  be  observed,  bowever,  in  the  abo?B  csset,  that  thi 
question  of  the  owner's  lien  did  not  arise.  The  ^Kintni  ii>i«d 
upon  other  considermUDna,  namely,  on  the  liability  of  tbeownen  to 
the  Bub'&e^bters;  upon  which  we  shall  observe  in  another  [due. 
LIV.  The  principal  point  of  practical  importance  ondei  dn 
head  will  be,  what  is  the  criterion  of  the  two  kinds  of  letting.  It 
this  it  may  be  answered,  the  possession  of  the  sh^  by  meui  of 
the  master  and  crew  of  the  owners,  taken  t(^;ether  with  the  terv 
of  the  charter-party.  Both  must  be  taken  jointly,  as  nodHf  u 
conclusive  by  itself :  for  example,  the  freighter  may  not  only  tiK 
the  ship,  but  htre^  as  it  were,  the  master  and  crew  with  it;  ^ 
though,  for  the  sake  of  commercial  convenience,  and  in  «■* 
formity  with  the  usage  of  ^ip-owners,  such  master  and  teun 
may  continue  to  be  paid  by  the  owners.  Indeed,  this  is  the  ^^ 
practice,  and  will  be  found  to  be  a  cireimistaace  in  aliuott  >U  tbc 
cases  of  both  kinds  of  letting.  The  mode  of  the  letting,  theieb*) 
can  only  be  ascertained  by  the  terms  of  the  instrumeBt  of  ehutsi 
and  what  appean,  under  all  the  circumstAnees,  to  have  ^mb  ^ 
intentioa  ej  the  parties.  The  mucii  disputed  erne  of  Htttoa  r> 
Bragg  (A)  proceeded  entirely  \^oa  this  prmci|de,  it  being  anu'' 
by  the  court,  and  conceded  by  the  counsel  in  that  esse,  tint  At 
tiTiiis  t>f  till;  (.OiarUT-tKirly  amoimti\l  (o  :in  .ibssohitc  and  oaequiro- 
cal  letting  of  the  hull  of  the  ship ;  aiid,  therefore,  that  the  P* 
session  had  so  completely  passed  from  the  o\nier,  that  th«  !*■ 
had  no  right  to  ret^n  the  cargo  in  lien ;  although,  by  bWX  ■ 
his  master  and  crew,  it  was  within  his  own  manual  powc*"*' 
This  case  ie  is  so  peculiar  in  his  circuni stances,  and  i»,  ■"** 
same  time,  so  recent,  as  to  deserve  an  attentive  considersliiin. 

LV,  The  owner  of  tlie  ship  Neptune  (r)  let  her  out  to  a  feoghW 
for  a  voyage  from  London  to  the  Cape  of  Good  Hope,  and  tiai* 
back  to  iritndon.  The  charter-party  expressed,  that  the  «>? 
was  let  out  to  freight  for  the  abovementioned  voyage :  Iwt  "'*' 

(t)  a  Mareh  339. 

(<■)  Hultoa  P.  Bngg,  •»<«■"'■ 


(f)  Mflcki-nzie  v.  Rowe,  8  Cam|)b. 
48S,  and  aate. 


Hbtc  milter  dwuld  reeerre  tbe  cabin  fw  his  sole  use,  lod  for  Of  lUt  foe 

0h-r  UBnel  accommodatioa  oS  his  crew  and  Ehlp-fltOKS ;  and  that      ^  ' 

■tlse  freight  shoold  be  paid  by  billi  drawn  during  the  voyage,  or  Bngg-  **^ 

upon  the   retuni  of  the  re«ael  home,    llie  ship  pnformed  the 

-voyage  agreed  i^ion :  but,  tipon  her  arrival  in  the  Humes,  several 

«^  the  bills  drawn  during  the  voyage  had  been  didionoured}  and 

^he  freighter  was  in  that  state  of  iosolvenry  that  the  owner  le- 

-Morted  to  hia  alleged  right  of  lien  as  a  security  tor  hia  freight,  and 

accordingly  regained  posseieion  irf  seventy  pipes  of  wine.    The 

freighter  having  become   a  bankrupt,  his  assignees  broufj^t  an 

action  for  the  wiae.     It  was  alleged,  on  the  part  c^  the  Msignees, 

«e  plaintiff,  that  the  shipment  of  goods  did  not  create  any  lien, 

-where  the  ship  was  kt,  as  in  this  case,  for  the  whole  voyag*. 

nrhftt  tiie  ship  was  entirely  undo*  the  contnd  of  the  freighter,  and 

-that  snch  a  letting  was  of  the  same  nature  as  letting  a  house  or 

liircd  room,  and  ^at  of  course  the  sole  poesesaion  was  in  the 

lessee ;  that  the  payment  for  hire  was,  in  feet,  rrther  mA  tha^i 

fretgbt,  and  that  the  ship-owner  had  at  no  time  wiy  pesBession  tjf 

tise  caigo  upon  which  to  exercise  his  Urai.     And  Gibbe,  C  J., 

was  of  this  o|Hiiion ;  and  acccmlingly  decided,  that  under  a  char- 

ter-party   so  expressed  the  freighter,  and  not  the  owner,   had 

poasessioa  of  the  vessel ;  and  that  there  was  no  lien,  because  pp 


UVl.  About  the  time  tint  the  case  <rf  Hutton  v.  Bragg  was  iia~  The  Muter, 
cassed  in  the  Court  of  Common  Pleas,  another  case,  in  which  t^  hoIiw,  *. 
•ame  principle,  to  a  certain  extent,  -was  involved,  caaic  fo^eie  the  C'*^- 
Court  of  King's  Bench,  (a)  It  was  an  action  &r  toUs  dimmed  to 
be  doe  from  the  defendant,  as  owner  of  the  ship  Britamm.  It 
^ipcared,  at  the  trial,  that  the  defendant  had  chattered  Ads  «Up 
to  the  commisnonefs  of  the  transport  scrrioe  on  behalf  of  the 
Cmwn ;  and  in  the  course  ot  her  sernce  she  had  the  benefit  of  the 
fights,  baafi,  an4  beskcons,  for  which  the  pliiatifis  claimed  the 
-enstoniBry  toUs.  The  qncstioD  was,  iHietfier  the  defendant,  having 
chartered  hia  slup,  was  liable  to  pay  any  portion  of  these  tadb 
during  the  time  the  vessel  was  in  Uie  sernce  (rf  the  IVan^ort 
Board.  Tlie  case  was  turned  into  a  spedal  verdict ;  and  en  the 
part  of  the  defenduit  it  was  contended,  that  the  Crown,  dsritlg 
tiie  period  of  this  ship's  employment  nnder  the  charter-party, 
was  to  be  considered  as  the  «wner  of  the  ship,  and  tiwt  the  de^ 
Cendant  was  not  liable  to  pay  the  tolls.  The  court  adopted  (ins 
conitraction  ot  the  charter-party  in  delivering  judgment.     **  The 

.  (1^  See  Mir,  Chapter  on  Cbarter-partj,  and  4  H.  sad  S.4S8. 
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Maritime  Contracts. 


[part  III. 


OfUeafor 
ftcifht. 

Tirte  V.  Medc. 


PiyBMBtof 
Iniglity  either 
in  money  or 
MlUofez- 
chaiiffe  (when 
so  ittpidated) 
and  tbe  deli* 
▼eiy  of  the 
goods  clmrged 
with  freight, 
are  concomi- 
tant sets. 


Ystes  V. 

Rsilston. 


judgment  of  the  court,  ssud,  This  and  the  two  other  cases  de- 
pendent on  it^  stand  on  a  very  different  ground  bom  Hutton  9. 
Bragg.    Here  was  no  covenant  for  the  delivery  of  the  goods, 
nor  any  question  on    the    eifect  of   cross   covenants  for  the 
delivery  of   the  goods  on    the  one   side,    and  the  pajment  of 
freight  on  the  other  side.    Here  the  ship-owner  covei^ants,  that 
he  will  deliver  the  goods  agreeably  to  bUls  of  lading.    And  the 
merchant  covenants,  that  the  freight  and  primage  shall  be  paid 
as  follows,  namely,  300/. :  part  thereof  to  be  paid  in  cash,  forth- 
with, on  the  day  the  brig  should  be  reported  inward,  at  the  Cus- 
tom-house in  the  port  of  London,  on  her  return  from  the  voyage; 
and  the  remainder  of  the  freight  and  primage  to  be  paid  by  a 
good  and  approved  bill  or  bills,  payable  in  London  at  two  months 
after  date,  from  th^  day  on  which  the  delivery  shall  be  completed. 
The  ship  was  duly  laden  at  Bahia ;  and  bills  of  lading  were  signed 
making  the  goods  deliverable  to  the  freighter  or  his  asrigneea, 
they  paying  freight  according  to  the  charter-party.  The  goods  in 
question  remained  undelivered  at  the  disposal  of  tfie  master.  He 
merchants  required  these  goods  to  be  delivered  to  them  witiioat 
tendering  any  bill  or  security.    The  question  is,  whether  the  deli- 
very of  the  goods,  and  the  payment  by  a  bill,  be  not  concomitant 
acts,  which  neither  party  is  obliged  to  perform  without  the  other 
being  ready  to  perform  the  correlative  act  ?  We  thmk  they  are 
such.    If  the  whole  ca^^  had  been  one  bale  of  goods,  there  wooU 
have  been  no  doubt :  but  the  difficulty  is,  that  the  remainder  of 
the  freight  is  to  be  paid  by  bills  to  bear  date  from  the  day  of  the 
delivery,  and  the  delivery  may  take  several  days.    We  think  the 
captun  might  obviate  this  by  landing  the  cargo  in  his  own  name, 
and  .tendering  a  bill  for  the  whole  amount  dated  from  that  day. 
We  are  the  more  satisfied  with  this  judgment,  because  it  not  odIj 
meets  the  justice  of  the  case :  but  the  parties,  if  dissatisfied  with 
it,  have  liberty  reserved  to  turn  the  case  into  a  special  verdict 

LVIU.  In  Yates  v.  Railston,  (a)  the  owner  of  a  vessel  cmt- 
nanted  by  charter-party  to,  let  the  vessel  on  freight^  and  to  deiiTer 
the  cargo  in  good  condition ;  and  the  freighters  covenanted  to 
pay  the  freight  on  delivery  of  the  cargo,'  part  in  money,  and  the 
remainder  by  hills  at  four  montiis.  In  this  case  the  conit  abe 
determined  in  favour  of  the  owner's  lien,  and  that  he  mi§^  de- 
tain the  cargo  until  payment  of  the  freight;  the  delivery  of  ti>^ 
cargo  and  payment  of  tihe  freight  being  concomitant  acts.  GiUi» 
C.  J.  said,  that  the  same  observation  which  had  been  made  0 


(«)  8  Taunt,  p.  S9S. 


4fn  MariAm  Contrmots.  [uxt  hl 

oriliafer        confpnnitf  trith  the  agieement.    Iti  all  cases,  therefore,  the tenos 
fraif^t.  ^  ^^  contract  must  determine  whether  a  lien  exist  ornoL  h 

cases  of  freight,  however,  it  is  peculiarly  favoured  by  the  law. 

JJCVUI.  But  even  as  respects  freight,  if  the  parties  coatact 
for  a  particular  time,  or  mode  of  payment,  the  ship-owBer  hai 
not  a  right  to  detain  the  goods,  or  set  up  a  cbdm  of  lien,  incooh 
pi^bk  with  the  terms  of  the  contract,  (a)  So,  wfaene  the  osner 
having  a  lien  on  the  cargo,  until  the  delivery  of  good  sad  i^ 
proved  bills  for  the  freight,  took  a  bill  of  exchange  in  payment, 
and  though  he  objected  to  it  at  the  time,  afterwards  negotiited 
k :  the  court  hdd,  that  such  a  negotiation  amountod  to  aa  ap- 
pCDval  of  the  biU  by  him,  and  Hiat  it  was  a  relinqnishmeal  of  Us 
lien  on  the  goods,  {b)  But  if  the  owner  take  biHs,  which  aie 
afterwards  dishonoured,  and  any  part  of  the  cargo  reniam  in  Us 
possession,  he  will  be  entitled  to  his  lien  on  that  part  Cor  thenn- 
aatisfied  freight,  (c)  If  the  freight  is  to  be  aaoeitaioed  by  wdgU 
or  numbering,  or  any  other  process  attending  the  ddiveiy,  ik 
owner  has  a  rij^t  to  insist  liiat  this  shall  be  done;  and  untilkte 
Ame  fully  and  effectually,  there  is  no  legal  delivery  ef  Ihe  caigo, 
ao  as  to  exclude  the  lien  for  freight,  although  a  part  of  the  casgo 
sWl  actually  be  delivered  to  the  consignee*  For  where  Iheie  kso 
inconsistent  contract,  a  special  property  renudns  in  the  ownerv^^ 
the  freight  for  the  whole  cargo  is  either  tendered  or  paid;  er  vatii 
he  has  done  some  act,  shewing  that  he  assents  to  part  with  tbepoi- 
session  of  the  goods,  without  receiving  ihe  freigbA.  (d) 
ne  ddirwy  of  LXIX.  The  delivery  of  goods  and  the  payment  of  frei^ 
paynM^of  whether  by  money  or  Ulls,  are  concomitant  acta.  Wheie  put  of 
ftvight,  art  the  freight  is  to  be  pmd  by  money,  and  the  remainder  by  IhII8» 
actfc  such  bills  to  bear  date  from  the  day  of  the  delivery  of  the  go^ 

and  the  delivery  occupying  several  days,  a  difficiUty  msyan^ 
Is  the  delivery  to  precede  the  giving  of  the  hills  ?  Or.is.1to  ^* 
very  of  the  goods,  and  the  givihg  of  .the  bills,  aiContempoisDOXtt 
act  ?  Many  cases  have  decided  that  these  acts  are  to  be  done  oqb* 
currently;  and  the  master  may  always  obviate  any  dxflEicpltjr  ^1, 
landingthe  cai^  in.his  own  name,  andJtendering  a  billfeli^ 
freif^  dne,  dated-fieom  that  day.  If  the  goods  be  landed  is  tk 
li^  dadcSjids  lien  is  protected  by  act  of  parliament,  and  it  wooU 

(a)  Chase  «.  Wartmore,  6  Maul.  &  Aid.  4S7. 

Selw.  180.  See  the  valuable  jadgineot  {p)  Steveasoa  v.Blakelack,  1  lU^ 

of  Lord  Ellenborough  ia  this  caie,  on  h  6elw.  58a. 

the  Uw  of  lien.    See  also  Cfashaw  «.  (i)  Crashaw  v.  ISadeSi  1  Ban.  ^ 

Bomfr^,  4  Bam.  it  Aid.  50.  Cress.  181. 

(t)  Homcaade  o.  VWreo,  S  Ban.  & 


CHAPTER  VII, 


or  GENERAL   AVERACB. 


General  average  may  be  defined  to  be,  an  asaessment  for  a  low, 
or  an  ejqjense  which  the  loss  creates,  towards  which  both  ship 
and  cargo  are  bound  to  contribute  pro  raid,  because  it  has  been 
incurred  for  the  general  benefit  and  preservation  of  the  whole. 
Simple  or  particular  average  is,  damage  incurred  In/  or  /or  one 
part  of  the  concern,  and  which  that  concern  alone  must  bear. 

I.  General  average,  therefore,  is  founded  upon  the  principle  of 
the  equity  of  the  cases  to  which  it  is  applied.  Much  is  not  to  be 
met  with  in  the  law  books  on  thia  subject.  It  is,  however,  an 
obvious  principle  of  natural  justice,  that  where  two  or  more  par- 
ties are  concerned  in  a  common  sea-risk,  and  one  of  them  ooakes  a 
sacrifice  for  the  general  safety,  the  loss  shall  be. assessed  upon  all 
in  proportion  to  the  share  of  each  in  the  venture ;  and  the  greater 
encrifice  of  tlie  first  shall  be  compensated  by  the  contribution  of 
the  others.  It  seems  totally  unnecessary  to  go  to  the  Rhodian  or 
Roman  law  for  what  common  sense  and  common  justice  must 
suggest  to  every  one ;  and,  though  it  be  pleasing  to  learned  cu- 
riosity to  perceive  the  customs  of  our  own  times  confirmed  by 
Buch  ancient  precedents,  we  should  be  satisfied  witli  tiiidini:  the 
analogy,  without  grounding  ourselves  upon  it  as  the  reason.  Ge- 
neral average,  in  a  word,  is  the  common  law  and  justice  of  part- 
nership ;  and,  defined  according  to  its  nature,  is  a  compensatJon 
from  the  common  stock  of  a.  sea  venture,  in  the  scversd  propor- 
tions of  the  partners  in  it,  for  tbe  special  loss  or  t^itcrifice  made 
by  ime  or  more  for  the  common  good,  in  the  case  of  the  Copen- 
hagen, Lord  Stowell,  in  delivering  his  judgment,  says : — General 
average  is  for  a  loss  incurred,  to  which  the  whole  concern  is  bound 
to  contrilnite  pro  raid,  because  it  was  undergone  for  the  general 
benefit  and  preservation  of  the  whole.  Simple  or  peo'ticular  ave- 
rage is  not  a  very  accurate  expression ;  for  it  means  damage  in- 
curred by  or  for  one  part  of  the  concern,  which  that  part  must 


Dobion».Wil-  I  think  this  is  no  objection' to  the  action.'    The  pbunti!^  byfwo- 
*°^  ceeding  at  law,  takes  that  difficulty  upon  himaelf ;  and,  if  he  ii 

not  prepaied  to  overcome  it,  he  cannot  succeed.  Nor  docs  the 
multiplidty  of  actions  which  may  thus  be  brought  ^pear  a  gnmnd 
on  which  I  can  hold  that  relirf  must  be  sought  in  equity.  If  thm 
is  no  valid  objection  upon  principle  to  a  particular  action^  I  Iomw 
not  how  I  can  turn  round  the  plaintiff  by  saying,  that  an  incoave- 
Dient  number  of  Eomilar  actions  may  be  commenced.  I  csmtot 
percure  why  the  shipper  of^  goods  may  not' maintain  an  actioB  at 
law  for  general  average,  as  well  as  the  owner  of  the  ship.  3.  I 
must  see,  however,  that  this  is  a  case  in  which  general  average 
can  be  claimed ;  and  I  am  of  opinion  that  it  is  not.  Is  there  here 
any  thing  like  ajactus  mercium  levatuUe  navit  gratid  ?  A  jettastm 
to  lighten  the  ship  is  not  the  only  foundation  of  general  average : 
but  it  must  ta'ae  from  that,  or  something  analogous.  The  dis- 
tinction  between  general  and  particular  average  would  othenroe 
be  entirely  abolished ;  and  the  Bhippers  of  goods  would  be  called 
upon  to  contribute  to  losses  ^m  which  they  derive  no  benefit 
and  which  ought  to  tall  exclusively  on  the  ship-owner.  Here  the 
agent  of  the  ship  arrests  the  person  of  the  master,  (both  bang 
^ents  of  the  owner,)  who  had  undertaken  to  carry  the  whole 
cargo  safely  to  its  destined  port.  This  is  different  from  the  amei 
of  the  ci^tain  by  a  foreign  force.  Even  there  I  am  not  aware  it 
has  ever  been  held  that  the  master  is  so  inseparably  united  to  the 
ship,  that  to  redeem  him  it  is  la^vful  to  sell  a  part  of  the  caigo. 
The  process  of  the  court  of  justice  at  Copenhagen  waa  not  di- 
rected against  the  ship,  and  was  confined  entirely  to  the  person 
of  the  master  ;  it  was  merely  an  arrest  for  a  personal  debt.  I 
was  at  first  struck  by  ^vbat  was  said  about  the  Sound  dues ;  and, 
had  the  ship  been  seized  for  non-payment  of  these,  I  should  lam 
thought  the  sale  of  a  part  of  the  cargo  to  pay  them,  in  the  absence 
of  all  other  means  to  raise  money  for  that  purpose,  might  hare 
been  the  foundation  of  a  claim  for  general  average.  But  these 
dues  had  been  paid  to  the  Danish  government  by  Parker,  the  shqi's 
agent ;  and  the  money  so  paid  merely  constituted  a  private  debt 
due  to  him,  which  he  sought  to  recover  by  process  against  the 
person  of  the  master.  It  comes  to  this ;  whether,  if  the  capt^ 
be  severed  from  the  ship,  wliatever  be  the  cause,  he  may  sell  a  part 
of  the  cargo  to  redeem  himiielf  ?  I  see  no  distinction  between  this 
arrest  for  debt,  and  an  arrest  for  an  assault  which  he  might  have 
committed  in  the  streets  of  Copenhagen.  No  case  has  been  cited, 
or  principle  advanced,  to  shew  that  a  claim  for  general  average 
,  can  arise  from  an  act  done  to  redeem  the  master  of  a  ship  from 


CHAP.  Via.]        Of  Stoppage  in  TVansitu.  bOS 

of  the  port  of  deliveiy,  in  order  that  he  might  take  posaession  of  Stoppage  im 
the  vessel  before  her  arrival,  it  was  held  by  the  court,  that  the 
tnmeit  was  not  at  an  end ;  and  as  the  consignor  had  stopped  the 
goods  at  the  last  port  of  arrival^  that  the  stoppage  tit  transitu  had 
effectually  taken  place,  (a) 

XXI.  Upon  the  same  principle,  any  delivery  by  a  carrier  under  Of  a  deiiveiT 
mistake,  where  the  consignor  has  given  timely  notice  to  stop  in  ^^  ^  ^^ 
iransitUy  will  not  take  away  the  right  of  stoppage ;  such  delivery 

being  equivalent  only  to  an  erroneous  delivery  to  a  wrong  person. 
Thus,  where  a  vendor  delivered  goods  to  a  carrier,  to  be  con- 
veyed to  the  vendee,  but,  hearing  immediately  afterwards  of  his 
embarrassed  circumstances,  gave  notice  to  Uie  carrier  not  to 
deliver  them :  the  carrier,  however,  under  some  mistake,  did 
deliver  them  to  the  vendee^  who  immediately  disposed  of  part 
of  them^  and  shortly  afterwards  became  bankrupt.  Under  these 
circvnistances,  the  Court  held,  that  such  delivery  being  erroneous, 
was  in  fsict  no  delivery;  and,  therefore,  that  the  vendor  was 
entitled  to  recover  in  an  action  of  trover  against  the  assignees.  (6) 

XXII.  Nor  is  this  ri^t  divested  by  an  attachment  at  the  suit 
of  a  creditor  of  the  vendee,  if  the  attachment  be  made  before 
the  ultimate  delivery  of  the  goods ;  the  goods  then  attached  not 
being  the  property  of  the  consignee,  as  opposed  at  least  to  the 
right  of  the  unpaid  consignor  to  stop  in  transitu,  (c)  And  a 
usage  for  land-carriers  to  retain  goods  as  a  security  for  a  general 
balance  of  accounts  due  from  the  consignee  will  not  divest  this 
right  of  the  consignor^  upon  paying  the  carriage  of  the  particular 
goods  only,  {d)  Goods  deposited  at  the  King's  warehouses,  on 
their  arrival,  for  the  duties,  under  26  Geo.  3.,  c.  59.  may  be 
stopped  in  transitu j  though  they  have  been  claimed  by  the  con- 
signee; such  place  of  deposit,  and  the  time  during  which  it 
continues,  being  a  stage  or  interval,  as  it  were,  of  the  transit,  {e) 

XXIII.  But  an  actual  removal  of  the  goods  from  the  place  of 
landing  or  last  arrival  is  not  necessary  to  vest  the  ultimate  posses- 
si<m  in  the  vendee.  If  he  take  a  constructive  possession,  such  as 
mi^rking  the  goods,  or  exercising  any  unequivocal  act  of  dominion- 
over  them,  bond  Jide^  it  will  be  sufficient  to  render  the  delivery 
complete,  and  thereby  to  divest  from  the  vendor  the  right  of 
stepping  m  transitu.    And  therefore,  where  an  attachment  for 

(«)  Hokt  r.  PowdaI  and  Aooiher,  (i)  Oppenheim  v.  Russell,  3B.&P. 

1  Esp.  N.  P.  C.  840.  48. 

(»)  Littr.  Cowley,  9  Mars.  457,  and  .    (t)  Northej  and  AnoUier  «.  Field, 

7  Taunt.  160.  See  also  mUe.  2  Bsp.  N.  P.  C.  613. 

{e)  Smith  v.  Gosi,  1  Campbell,  888. 


lundg,  and  baying  of  one  whom  he  sees  to  poaaesB  the  usiul  sti^iwni* 
indicia  of  property,  and  the  power  of  aeUing.  (a) 

XXXVI.  But  these  principles^  obriona  as  they  may  now  ^ipear> 
were  admitted  very  slowly  into  the  practice  of  the  courts.  The 
fizflt  occasion  of  their  being  oonudered  was  a  case  in  equity,  de-> 
(iided  by  Lord  Hardwicke ; — a  dedsion,  said  Lord  Keoyon,  (A) 
«  upon  which  the  doctrine  of  stopping  m  traiuifu  is  bottomed ; 

i  liOrd  Hardwicke  having  established  in  that  case  the  very  wise 
rule,  that  the  vendor  might  resume  the  posBessioa  of  goods  con- 
rigned,  before  delivery,  in  case  of  the  bankruptcy  of  the  vendee." 
Ilis  case,  however,  has  sometimes  been  very  sbrangely  adduced, 
aa  the  origin  of,  and  direct  authority  for,  the  effect  of  an  assign- 
meat  of  a  bill  of  lading  to  divest  the  right  of  the  unpaid  vendor 
to  stop  tn  transitu.  A  correct  statement  of  the  drcumstancea 
(but  which  correct  statement  must  be  acm^t  in  the  observations 
of  the  Judges,  where  they  had  occasion  to  speak  of  it,  and  not  in 
the  original  reporter,)  will  shew  that  it  is  a  direct  aatluHity  for 
the  contrary. 

XXXVII.  The  facts  of  the  case,  thus  amended,  appear  to  have  6iiMv.PrM( 
been  as  £[>llow ;  (c}  Snee  and  another,  plaintji&  in  the  suit,  were 

the  assignees  of  one  Toilet,  a  bankrupt }  and  the  bill  was  filed  by 
them  against  I^«Boot,  a  partner  in  the  house  of  Raguenaa  and 
Co.,  the  consignors  of  the  goods  in  question,  Dawson,  the  master 
of  the  ship,  and  Julian  and  Le  Blon,  the  assignees  of  the  bill  f£ 
lading.  Toilet  havmg  consigned  aotat  wools  to  R^^enau  and 
Co.,  at  Xte^ora,  gave  orders  to  barter  them  Cor  some  Italian 
goods.  Ri^enau  and  Co.  accordingly  advanced  considerable 
cams  in  the  purchase  of  silks,  which  they  consigned  to  Toilet, 
and  shq>ped  at  hia  risk  and  on  his  account,  at  the  same  time  send- 
ing him  bills  of  lading.  Toilet,  upon  receiving  these  bills  of 
lading,  assigned  them  fw  money  advanced,  to  Julian  and  Le 
Blon }  and  a  short  time  afterwards,  and  before  the  arrival  of  the 
caigo^  became  bankrupt  Upon  this  event  Prescot,  me  of  the 
partnexB  of  Raguenau  and  Co.,  claimed  to  tXOf  the  delivery  tn 
traaatUt  and  demanded  the  goods  of  the  master.  Under  these  cir  - 
cumstances  Lord  Hardwicke,  in  his  judgment,  said,  "  As  the  in- 
dtnsement  of  the  bill  of  lading  by  Raguenau  and  Co.  is  in  bluik, 

(«)  Tlie  Header  will  refer  Iwck  to  sconaipieeorhclorto  pledge  a  cargo, 
tbe  Chapter  on  Bilb (^  Isdiog  i  aaU  (»J  In  Bllisaad  Huiit,3T.  B,  461. 
nad  it,  as  iticarporated,  vith  the  pre-         (e)  Snee  e.  Prescot,    I  Alk.  843, 

asBt  Chapter. — Be  will  consult  also.  But  see  the  fkcls  canceled  bj  Sutler, 

4  Oe*.  4.  e.  S3,  (which  see  in  the  Ap-  iu  1  T.  R.  T9. 
pcadix)s*ta  ibeMwjMiBer*  given  to 
2l 


CHAP.  THi.]         Of  Stoppage  in  Transitu.  i^ 

alid  thst^  by  indorsement)  the  property  vested  in  the  assignee.  Stoppage  ^ 
ThiC  pointy  however,  at  length  came  directly  before  the  Court,  '^""'''^ 
Hpon  its  own  merits ;  and  received  that  decision  upon  which  the 
law  of  the  assignment  of  bills  of  lading  now  stands. 

XXXIX.  A  mercantile  house,  (Turing  and  Co.)  had  shipped  Lickbanowi 
goods  at  Mid^eburgh,  for  Liverpool,  by  the  order  of  one  Free-  ^'*'°' 
HiaD,  of  Rotterdam:  and  drawn  bills  of  exchange  upon  him  for 
the  price ;  and  taken  from  the  master  three  bills  of  lading  for  de-   ' 
Hyery  of  the  goods  to  order  or  assigns,  two  of  which  they  indorsed 
in  blank;  and  transmitted  them,  together  with  an  invoice,  to 
fVeeman,  at  Rotterdam,  who  sent  them  and  the  invoice  to  the 
pfadntiffis,  at  Liverpool,  in  the  same  state  in  which  he  received 
tfaetn,  that  they  might  receive  and  sell  the  goods  on  his  account ; 
and  drew  bills  of  exchange  upon  them  nearly  to  the  amount* 
Freeman  cmd  the  plaintiff  accepted  the  bills  of  exchange  drawn 
upba  thetn  respectively :  but,  between  the  ship's  departure  and 
her  arrival  at  Liverpool,  Freeman  became  a  bankrupt,  and  ab^ 
sccmded ;  and  Tmring  and  Co.   sent  another  of  the  bills  of  lading 
to  the  defendants,  indorsed  specially  for  delivery  to  them  3  and 
they  thereupon  obtained  the  goods  from  the  master.    Turing  and 
Co.  afterwards  paid  the  bills  of  exchange  drawn  by  thetn  upon 
Freeman,  and  the  plainti£k  paid  those  which  had  been  drawn  upon 
tfaem  by  Freeman.    The  Court,  after  solemn  argument  and  deli- 
beration, held,  that  by  an  assignment  made  by  the  consignee 
Jlor  a  valuable  consideraHcfn,  and  without  noitice  to  the  assignee 
that  the  goods  were  not  paid  for,  the'  property  was  absolutely 
tnnsfSored  to  the  assignee ;  and  that  the  consignor  was,  by  such 
an  assignment,  deprived  of  the  right  to  stop  the  goods  in  tran-- 
siiUi  which,  as  against  the  original  consignee,  he  might  have  ex- 
erciBed.    From  this  decisioti  an  appeal  was  made  by  writ  of  error 
to  the  Judges  of  the  Courts  of  Common  Pleas  and  Elxchequer,  (a) 
who  reversed  the  judgment  of  the  Court  of  King's  Beneh ;  hold- 
ing that  the  assignment  gave  to  the  assignee  no  other  right  or 
title  than  that  which  the  consignee  himself  posBessed,  and,  con- 
sequently, that  the  consignor  had  a  right  to  stop  the  goods,  and 
prevent  their  delivery  to  the  assignee.    This  judgment  was  by  a 
soeoixd  writ  of  error  brought  before  the  House  of  Lords :  but 
theit  Lcnrdships,  thinking  the  fisMsts  of  i^e' case  were  not  laid  be- 
ton  thdn  in  sudi  a  manner  as  to  warrant  a  decision  of  the  point 
of  law,  directed  the  cause  to  be  tried  again  by  a  jury  in  order  to 
remedy  that   defect.    It  was  accordingly  tried  again ;   and  the 

« 

(a)  I  H.  Bl.  (S7. 
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csAP.  IX.]  Of  Salvage.  521 

mrreck  and  capture.    But  before  we  proceed  to  consider  it  severally  or  BalTage. 
imder  each  of  these  diviskms,  it  may  be  useful  to  advert  to  some 
general  principles  which  belong  in  common  to  both. 

III.  It  is  first  to  be  observed^  that  the  law  never  loses  sight  of 
the  principle,  that  the  state  itself  has  an  interest  in  the  main* 
tenance  and  encouragement  of  great  maritime  and  mercantile  con- 
cems,  and  that  shipping  and  seamen  are  necessarily  blended  with 
our  national  defence.    Under  this  feeling,  the  law  of  salvage  is  at 
once  liberal  towards  salvors ;  and  on  the  other  hand,  is  vigilant  ta 
protect  the  ship-owner  and  merchant  from  exorbitant  claims  made 
under  the  necessity  of  the  case.    In  order  to  unite  both  these  pur- 
poses, the  Legislature  has  passed  several  laws  tor  regulating  the 
rewards  to  be  given  to  salvors ;  and  trhere  the  complicate  drcum- 
Btances  of  the  case  do  not  admit  of  any  previous  definite  sum,  the 
law  has.  appointed  arbitrators  to  apportion  the  reward  according  to 
the  equity  of  the  occasion.    But  as  many  of  these  cases  may  ex- 
ceed an  ordinary  degree  of  difiiculty,  as  they  may  arise  upon  the 
high  peas,  as  well  as  upon  the  coast ;  and  as  the  parties  may 
justly  require  a  tribunal  of  niore  knowledge  and  judgment  than  a 
bendi  of  two  or  more  magistrates ;  the  law  has  very  wisely  re- 
served the  jurisdiction  both  of  the  common  law  courts,  and  the  Ad  - 
miralty,  in  most  of  the  salvage  acts.  In  some  cases,  indeed,  as  will 
be  seen  in  the  sequel  of  this  Chapter,  the  decision  of  the  justices 
under  the  act  is  final ;  but  in  others,  the  jurisdiction  of  the  Admi- 
ralty is  entire.    And  if  H^  act  interferes  with  the  subject-matter, 
it  is  either  only  to  give  the  parties  an  option  of  an  easier  remedy, 
or  to  .fix  some  term  (as  in  the  prize  acts,)  beyond  which  the  Admi- 
ralty, in  the  cases  within  the  acts,  must  not  extend  the  reward  to 
the  captors. 

IV.  The  jurisdiction  of  the  courts  of  law  is  more  abridged  than 
that  of  the  Admiralty  by  the  several  acts  of  salvage :  but  it  is  a 
/principle  that  this  jurisdiction  is  reserved  where  it  is  not  expressly 
/  taken  away..  In  cases  arising  on  the  high  seas,  that  is  to  say,  not 
so  immediately  o£F  the  coast,  that  the  salvors  can  be  of  the  de- 
scription of  persons  mentioned  in  the  acts  of  Anne,  and  George  2. 
and  3.,  the  determination  of  salvage  almost  necessarily  belongs  to 
the  Court  of  Admiralty.  In  all  these  cases,  if  the  parties  cannot 
ligree  anumgst  themselves  as  to  the  rate  of  salvage^  the  plaintiff 
must  resort  to  the  Court  of  Admiralty ;  on  which  occasion,  the 
most  prudent  course  for  the  defendants  is,  to  tender,  in  the  first 
stage  of  the  cause,  hytwt  of  court,  and  not  personally  and  verbally 
toihe  claimants,  a  specific  sum  for  the  salvage,  accompanied  by  an 
offsr  to  pay  the  costs  incurred*    The  court  will  then  consider  oi 


service,  the  promptitade  and  alacrity  of  the  ealrore,  the  vai»6  of  Of  Sdn^  ' 
tbe  ship  and  cai^,  and  the  degree  of  danger  from  vhich  they  have 
been  rescued,  (a)  Thus,  where  the  distre&a  wee  great,  the  value 
of  the  property  recovered  17>604/.,  and  the  salvon  numerous, 
1^3001.  was  ^ven.  (&)  In  a  caae  ol  distress,  where  the  service 
rendered  was  etnaU,  the  court  deemed  501.  to  be  sufficient,  (c)  And 
the  coort,  in  a  case  of  salvage,  will  always  make  the  distribution 
■with,  the  most  perfect  equity  towards  all  persons  concurring 
actaslly  or  virtually  ;  and,  therefore,  where  part  of  a  crew  went 
on  board  a  vessel,  and  performed  a  meritorious  act  of  salvage,  the 
court  held,  that  those  who  remained  in  the  ship,  being  equally 
ready  to  go,  were  entitled  to  share  in  the  reward  for  the  preserv- 
ation of  the  wreck,  {d) 

XIV.  In  a  case  c^  derelict,  where  the  danger  was  inconsiderable,  EqniuUe  njet 
the  court  gave  two-fifths.    The  case  must  be  most  meritorious  to  ^*°°'^^'S^ 
.   entitle  the  salvors  to  a  moiety.     In  another  case,  where  the  enemy  Admnltr 
abandoned  a  prize  ship  after  capture,  the  court  allowed  the  re-     ""^ 
c^tors  one-nxth,  as  for  recapture  of  a  derdict.  («)     In  another 
caae,  ^ere  the  service  was  attended  with  great  danger,  the  court 
gave  two-thirds  of  the  whole  value;   a  sum  greater  than   the 
amount  for  which  the  dum  was  first  entered.  (/)    The  freight 
will  be  included  in  the  value  of  the  property  upon  which  salvage 
IB  given  in  cases  only  where  the  voyage  hau  been  actually  com- 
menced, and  the  freight  is  in  the  course  of  being  earned,  ig)     If 
the  freight  be  merely  contingent,  and  not  accruing,  the  salvors  are 
aot  entitled  to  a  reward  from  a  fund  not  yet  in  ^stence, 
'  XV.  Salvage  is  not  limited  by  the  prize  acts,  where  a  ship  has 

'  been  voluntarily  abandoned  by  the  enemy;  and  in  one  caseamoiety 
^  was  given.  (A)  Where  a  ship  has  been  rescued  from  the  damages 
t  of  the  sea  as  well  as  the  hands  of  the  enemy,  the  court  will  go 
'     beyond  tbe  proportion  limited  by  the  act  of  Parliament,  and  give  an 

additimal  reward  for  civil  salvage  as  for  a  separate  service,  (i) 
>  Having  thus  briefly  observed  upon  the  rules  and  principles  com-  q^  ^t«,  tn 

'      mon  to  salvage  through  all  its  species,  and  touched  upon  some  lead-  ch«  of  wnck* 
'      tng  cases  in  the  courts  of  Admiralty  and  common  law,  we  shall  now 


(*)TlMrSar«h,  I  Rob.  319. 

(»)  Williun  Beckfofd,  Hnirbcad. 
SBofc.9M. 

'  (e)    Trow  Hirgaretha,   Jacobs,  4 
Bob.  103. 

fd)  Baltimore,  8  Dod.  138. 

(«)  Fortniu  Quett,  4  Bab.  l9S.t  aii4 
Joha  sad  Jane,  Asksw,  4  Rob.  310. 


(/)  JoDge  Baititan,  Stejiing,  5 
Rob.  389. 

(r)  Dorotbj,  Fonter,  Sowdea,  « 
Bob.  88. 

(h)  Irfird  NelsoD,  Bdw.  79. 

(f)  Louisa,  Higginbolhaoi,  Dod. 
317. 


to  aoy  of  tbeit^  by  or  oh  uie  behalf  of  uie  chief  officer  of  any  ves-.Of  Adrtg*. 
•ci  bdoQging  to  the  King's  sut^ects,  or  others,  in  danger  of  being, 
or  actually  being,  stranded  or  nm  on  shore,  are  empowered  and 
required  to  CDiiuaand  the  constables  of  the  ports  nearest  to  the 
coast  to  call  together  as  many  men  as  shall  be  necessary  to  the 
assistance  and  for  the  preservation  of  the  distressed  ship  and  ita 
cargo ;  and  if  any  other  ship  belonging  to  the  King  or  his  sub- 
jects happena  to  be  riding  at  anchor  near  the  place  of  distress,  the 
oSieea  of  the  customs,  and  constables,  or  any  of  them,  are  em- 
powered and  required  to  demand  of  the  superior  of&cer  of  such 
shi|>  asBietance  by  hia  boats,  and  such  hands  as  he  can  conve-  ^'^1'!°°''  *** 
aiestly  spare ;  and  if  such  superior  officer  refuses  or  neglects  to 
give  such  assistance,  he  forfeits  100/.,  to  be  recovered  by  tite 
nqperior  officer  of  the  shq>  in  distreus,  with  costs  of  suit,  in.  any 
goueC  tA  record,  (a) 

XIX.  And,  in  order  to  prevent  any  hindrance  or  embarrasHiient 
ia  the  manner  of  rwdering  such  fud,  it  is  enacted  in  the  same  act, 
that  the  master  of  such  vessel  may  repel  by  force,  or  may  arreat 
and  take  before  any  two  justices  of  the  peace,  all  persons  who 
shall  enter  the  ship  without  leave  of  the  officer  of  the  customs,  his 
dqmty,  or  the  const^les,  or  of  the  c^tun,  or  other  officer  of  the 
fihipij  and  may  repel  or  arrest  all  such  persons  as  shall  molest 
them  in  the  saving  of  the  vessel  or  cargo ;  or  shall  take  out  and 
delace  the  marks  of  any  hale  of  goods ;  and  all  persons  who  are 
admitted  to  assist  the  ^ip  shall  conform,  in  the  first  place,  to  the 
acden  of  the  master,  or  other  officers  or  owners,  or  the  persons 
■o^iloyed  by  them ;  and  for  want  of  their  presence  and  directions, 
tp  the  orders  of  the  persons  authorized  to  execute  these  statutes  in 
the  following  subordination,  as  they  happen  to  be  present,  namely, 
offlonr  tt  th^  customs,  officers  of  excise,  sheriff  or  his  deputy, 
justice  of  t^  peace,  nutyor,  or  chic€  magistrate  of  a  cotporattDn, 
qoroner,  commissioner  of  the  land-tax,  chief  ccHUtable,  petty  con- 
stable, or  other  peace  officer ;  under  the  penalty  of  5/.  for  wilfiil- 
^Sobedience  of  snoh  <wders,  to  be  levied  1^  warrant  of  a  justice.(d) 
X}(.  And,  for  the  due  settlement  of  the  compensation  to  be 
wMitf  as  salvage,  it  is,  provided,  that  the  ofBcers  of  the  cuatonu, 
master  of  may  ship,  and  all  others  who  shall  act  or  be  employed 
in  the  preservation  of  ship  or  goods,  shall  within  thirliff  dm/a  be 
paid-a  reasonable  reward  by  the  master,  mariners,  or  owuwa  ct< 
the  ship  in  .distress,  or  the  merchant  whose  ship  or  goods  shalL  bfe 

(a)  18  Aone,  it  9.  c.  19.  s.  1. 1  and         (ft)  18  Anne,  at,  9.  c.  18.  s.  3. 
SB  Geo.  9.  c.  le.  I.B.       . 


%re  reiiuired  and  empowered  to  examine  peraons  uppa  oath,  and : 
thereupon  adjust  the  qutmtum  of  salra^.  Aad  if  Buch  salvage 
and  e^^nses  be  not  pud  within  forty  dayt,  the  officer  of  the  cu»-- 
toxos  concerned  in  the  aalrage  may  raise  the  necessary  Bum  by 
bill  of  4ale  upon  the  ^ip  and  cargo,  redeemahle  nevertheless  upon. 
payment  of  the  princiiHd  borrowed,  and  iDtarest  at  four  per 
cent,  (o)  ,  ,  . , 

XXil.  The  statute  of  Anne,  as  before  observed,  comprehended 
iibe  aid  giveq;  to  the  ship  by  the  pubUc  officers  and  persons  ,thereiik 
■Qsmtiotied  only.     It  conttuned  no  provision  for  reguh«tin|;  tha 
nal.vtige  tobegiven  to  persons  eoftutfsrify.  assisting.     laorderto  ^O*'-^'''"* 
siq^y  tlus  defect  the  act  dE  Geo.  II.  enacts,  that  in  ease  aiiy> 
peraen  w  owners  not  employed  by  the  master,  manners,  or  owners, 
f>r  other  persons  lawfully  authorized,  in  the  ^vage  of  any  ship  or 
-v«ii«el,  or  the  curgo  or  jmivision  thereof,  shall,  in  the  absence  of 
the  persona.  »o  employed  and  authorized,   save  any  such  ship, 
veflsel,  good%  or  effects,  and  cause  the  same  to  be  cani&d.for  the 
lienefit  of  the  .owners  iff  proprietors  into  port,  or  to  any  near  ad-i 
jt^ning  custoQi-house,  or  otiier  phice  of  safe  custody,  immediately 
giving  notice  thereof  to  some  justice  of  the  peace,  magiatrate,  or 
cufltom-houSQ  or  excise  officer,  ot  shall  discover  to  Such  magis- 
trate or  officer,  where  any  sUch  goods  or  effects  arC' wrongfully 
bought,  8old>  or;  concealed,  then  sucA  p€rton  or  pertona  thall  ba 
€ntUM  to  9jreat9n(^h  reward/or  auch  tervicet,  to  be  pwd  by  the 
nuuters  or  owners  of  such  vessels  or  goods  j  and  to  be  adjusted^ 
in  ease  of  dttagreeroeut  about  the  ^uaatum^  in  Uke  manner  aathd 
^vage  is  to  be  actuated  and  paid,  by  virtue  «f  a  statute  made  in 
(he  13th  of  Queen  Anne. 

Ute  act  also  declares,  that  the  conunisslDnetB  of  the  land-tax^ 
the  d^uty-sheriff,  the  coroner,  and  the  officers  of  exdse  in  each 
comity,  ahidl  be  the  proper  officers  for  patting  thesti.actB  in  exe- 
cntion,  together  with  timse  persons  respectivdy  named  in  the  act 
of  the  12th  of  Anne.  In  the  cinque  ports,  howevcry  the  execn-  a(Oco.2.ci9. 
Iras  of  these  acts  is  eutmsted  to  the'  lord  warden  of  the  anque 
ports,  the  lieutenant  of  Dorer  castle,  the  deputy  warden  of  the 
onqne  ports,  the  judge  official  and  commissary  of  tl)e  iCoiut  of 
Adminhy  of  the  dnqtte  ports,  twonnrieat  towns,-  and  the  mnn-* 
btn  thcveof,  and  to  all  and  every  other  perAoa  and'  pAvoas  ^ 
ptriated,  or  to  be  appoiidet^  %>the  brd  warden  of  tHe  dbqnt 


(a)  MOeiM.  e.  19.  U.  fl,  T. 

2h 


XXv.  By  a  fourth  Btatute,  passed  in  the  next  seB&ion  of  par-  Of  Sdrigc. 
tiamentj  some  provisions  mre  mode  for  the  preservatioo  and 
reetoratVMi  of  cables,  packages,  and  other  single  articles  frequently 
cast  orerboard,  or  otherwise  lost  or  left  by  ships  in  distress.  By  ' 
the  act  for  this  purpose,  it  is  enacted,  {a)  that  all  persons  who  49  Gm.  3. 
shall  take  up  any  anchors,  cables,  or  goods,  that  may  bare  been  ''  ^" 
left  by  any  v«ssel  within  any  harbour,  river,  or  bay,  or  00  any  of 
the  coasts,  whether  the  same  shall  have  been  in  any  distress  or 
otherwise,  shall  sead  a  report  in  writing  of  the  articles  found,  and 
the,  time  and  place  of  finding,  to  the  depaty  vice-admiral,  or  his 
agent,  at  or  near  the  port  to  which  they  shall  first  bring  the  ar- 
ticles, within  twenty-four  hours  after  their  arrival,  or  before  ibey 
leave  the  place,  if  tfaey  leave  it  within  that  time,  and  deliver  them 
«t  such  place  as  the  vice-admiral  of  each  county  shall  appoint,  for 
«afe  cu^ody  until  the  articles  are  claimed  by  the  owner  or  his 
agent,  tmd  the  salvage  and  charges  are  paid  or  secur^;  and  the 
deputy  vice-admiral  or  his  agent  is  to  send  the  report,  or  a  copy  of 
it,  to  the  secretary  of  the  corporation  of  the  Trinity  House  of 
DeptSard,  who  is  to  place  it  in  soiUe  conspicnsus  situation  for 
public  inspection.  This  report  is  to  be  transmitted  within  two 
days,  if  the  articles  are  of  the  vahie  of  20^ :  but  it  need  not  be 
done  until  the  articles  deposited  amount  to  that  value.  The 
deputy  vice-admiral,  or  Us  agent,  may  also  seize  such  articles  as 
have,  not  bsen  reported  to  him,  and  is  required  to  keep  and  report 
them  to  the  Trinity  Mouse,  in  like  manner;  and  if  he  seize  without  4gGeaJl.c.iio. 
picvkioB  information,  he  is  to  have  one-third  of  the  value*.  If  he  *9C«>4.c.l2a. 
aeiae  in  pursoance  of  information,  the  third  is  to  be  divided  be- 
tween him  and  the  informer.  If  the  articles  are  not  claimed  within 
a  year  and  a  day  after  the  report  transmitted,  they  are  to  be  sold, 
and  the  money  applied  as  directed  by  the  act  of  12  Anne;  and,  in 
dwe'  they  have  been  seized,  the  deputy  vice-admiral  or  his  agent, 
and  the  informer,  (if  any)  are  equally  entitled  to  the  salvage, 
^riiklr  shall  • ;  allowed  by  the  Court;  t^  'Admiralty  to  the  salvors  in 
Ae'-Case  of  unclaimed  property.  Aud  in  case  of  disagreement! as 
to  the  amount  of  salvage,  or  the,  value  of  the  articles,  ^tbey  are  to 
be  adjusted  by  two  justices  residing  near  the  -  place  where  the 
aitieks  are  deposited;  or,'  in  case  tike  juMicea  differ,  they  may 
nomioate  a  third  person  converaaot  in  maritime  afbirs. 

(«)  40  Qeo.  3.  c  199. 1.  1, «.  3,  &e.      the  firet  sectiM  in  the  fiSd  of  the 
Both  tlicM  acts,  (the  48  St  40}  were      Kiogt  snd  contianed  till  Jul;,  1880, 
enacted  at  first  for  on);  scvcd  jrevs  1     wid  to  Ibe  end  of  the  seaiira  of  Fiir- 
and  would  tnve  eipired  in  laiSand     liuDeot  Ibea  ptmdiDg. 
Itlfl,  feat  mre  ifterwardt  reacwed  bj 
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-JUUA,  wixB  tbiB  purpose  it  is  enacted  by  tbia  statute,  that  no  Of  Salnp. 
lord  of  any  nuuior,  or  other  person,  vho  may  be  entitled  to,  or 
claim:  to  l^e  entiUed  to,  wreck  of  the  sea,  or  to  any  goods  found 
jetaam,  flotwun,  or  lagan,  shall  be  authorised  to  appropriate  such 
-wreck  or  goods  to  his,  her,  or  Ijirir  own  use,  or  otherwise  to  dia-  »30«a.3.cl7. 
pose  tlte;«of,  until  fae,  she,  or  they,  shall  haTe  caused  a  report 
thereof  ui  writing  to  be  given  to  the  deputy  vice-admiral  of  that 
-part  ot  the  coast  where  the  same  shall  have  been  stranded, 
wrecked,  or  found,  or  to  his  ^igent;  or  if  there  shall  be  no  such 
ctepu^  vijce^admind,  or  agent  residing  within'  the  distance  of  fifty 
inilas,  then  to  the  corporation  of  the  Trinity  House  of  Deptford ; 
which  report  shall  contain  an  accurate  and  parttoular  description 
of  the  wTQck  or  goods  found,  and  of  the  place  or  places,  and  time 
XH*;  times  where  and  whoi  the  sapie  may  have  been  found,  and  t^ 
any  marks  that  may  be  thereon,  and  of  such  other  particulars  as 
'  n^y  tiie  better  enable  the  owner  or  owners  thereof  to  recorer  the 
fOaofiii  and  also  of.tli:e.place.orplaceawhere  the  same  are  deposited, 
itnd'Dfi^  be  found  and  ^^amined  by  any  p^Tfipi^  ^^l^ui^g  ^^7  ngbt 
to  puck  wreck  OF'  goods,  noi;  until  the  fuU  ez^ration  of  one  whole 
year  tiui  a  day  after  the  delivery  of  soch  notice,  any  thing  in  any 
law  to  tlie  contrary  notwithstanding ;  and  the  d^uty  vice-admirai, 
.or  agent  afcwewd,  shall,  widiia  /brty-eight  hours  sifter  receiving 
•uch  report  as  aforesud,  tjransmit  a  copy  thereof  to  the  secretary 
of  the  Corporation  of  the  Trinity  Houqe  of  Deptford,  upon  pain  of 
fptfeiling,  for  any  neglect  to  transmit  su<^  account  as  aforesaid, 
the  sum  of  fifty  pounds  to  any  person  who  will  sue  for  the  same ; 
and  .the  siud  secretary  shall  cause  such  account  to  be  placed  in 
■ome  conspicuous  situation  for  the  inspection  of  all  persons  claim- 
-iag '  to;  inspect  siod  examine  the.  same ;  provided  aljraya,  that 
IwijUlig  bwein  (ontuned  shall  extend  or  be  construed  to  extend 
to  it^^ei,'€V  taany  manner,  to  aflect,  any  of  the  provisions  of  an 
act  passed  in  the  last  sesmoa  of.parliamient,  tntitn^,  "  An  act  for 
.diaiging  forrign  Hf^ia^  and  fariw^co,  derelict,  jetsam,  flotsam, 
lagan,  or  wreck,  brought  or  confing  into  Great  Bntun,  with  the 
duties  paytdde  ou  importatioD  of  evxii  Uquw;?  and  tobacco." 

XXX. ,  y^ien  Miy  goods  which  shall  be.fo^dor  taken  poases- 
llon.of  1>y  any  Iwd  of  any  mantncj  or  persou.  entitled,  or  claiming 
40  be  entitled  to,wreckof  the  sea,,  or  to.  ^foods,  found  flqtsam, 
ittMrn,  or  i^gna,  or  his  or  her  agent,  ot  swiv^nt,  or  by  any  vice- 
jldbuM,  (*.  ^  -deputy,  or  Itgeat,  or  by  aay  td&oer  or  other  penon 
■MfiattoeftT,  aetivg  by  pr  under  the  authority  p(  the  sa^  redted 
metHift:'^  t»iberq£*betat  shall  be  of  so  peri^iable  a  n»tuie,  or  s^ 
maA  bijnied  ordamiiged  that  the  same  cawiA  b(e  kept,  then  nich 


tion  by  the  oymet  or  ocowpier  thereof,  for  the  purpose  of  renderii^  Of. Salvage.  *. 
4i&si6taoce  in.  Baving,  lecpvc^g^  and  preserving  any.  such  ship,  or 
.Tessel,  or  goods,  or  stores^  or  any  cables,  anchors,  spars,-  masts, 
4X>rdage,  or  other  tackle,  or  articles  belonging  to  any  ship  pr  vessel, 
^or  for  saving,  or  otherwise  assisting  in  preserving,  the  lives  of  the 
qrew,  or  of.  any  .x>^rsons  on  boaird  of  any  such  ship  or  vessel,  or  for 
the  taking  possession  of,  and  securing  for  the  benefit  of  the  owners ' 
Jkhereof,  of  apy  wreck  or,  go-ods,  or  .other  things  cast  on  shore,  or 
found  on  shore,  or  found  near  theceto,  provided  there  shall  be  no 
voad  by  which  the  parties  may  pass  and  repass  with  as  much  con- 
venience 2uid  expedition  as  over  such  lands ;  and  also  to  place  any  ••«•'< 
planks,  timber,  or  any.  part  of  the  wrecks  or  any  goods  or  stores 
removed  or  saved' from  any  such  ship  or  vessel^  or  any  t>ther  wreck 
or  goods  aforesaid,  upon  any  such  land  for  a  reasonable  time,  until 
they  can  be  removed  to  some  warehouse  or  safe  place  of  deposit, 
Tnaking  compensation  to  the  occupier  of  such  lands  for  any  damage 
done,  by  the  means  aforesaid,  which  compensation  shall  be  a 
charge  upon  th&  wreck  or  goods  in  -respect  whereof  the  damage 
may  be  done,  in  like  manner  as  salvage ;  and  in  case  the  parties 
cannot  agree  as  to  the  amount  thorec^  then  die  same  shall  be 
Bficertained  and  settled  by  twor  justices  .of  the  peskce,  or  of  a  third 
person  to  be  named  by  them,  in  such  manner  and  within  such 
times  as  the  amount  of  salvage  is  directed  to  be  ascertained  and 
settled  by  the  said  recited  act  i^  the  49th  year  of  his  said  Majesty's 
reign.           ' 

XXXII.  It  has  been  before  observed^  that  the  operation  of  the  Regalations  o 
above  acts  is  especially,  restrained  from  affecting  the  privileges  of  porfik"'^^*' 
the  cinque  ports,  which^  are  therefore  governed  by  regidations 
enacted  for  them  in  other  statutes.  The  principal  of  these  niles^ 
as  respects  salvage,  are  :  By  an  act  of  Geo.*  1.  (a)  the  lord  warden 
is  authorised  to  appoint  commissioners,  of  whom  any  one  may 
adjust  the  salvage  for  cables  and  anchors.  By  the  statute' of 
Geo.  2.  (&)  the  lord  warden  of  the  cinque  ports,  and  the  lieutenant 
of  Dover  Castle,  the  deputy  warden  of  the  cinque  ports,  the  judge 
official,  and  commissary  of  the  Court  of  .Admiralty. of  the  cinque 
ports,  two  ancient  towns,  and  the  members  thereof,  and  all  and 
every  of  them,  and-  all  and  every  person  appointed  by  the  lord 
warden  pursuant  to  the  befcMre-mentioned  statnte  .of  Geo.  1.  are  to 
be  the  persons  appointed  to  put  in  exeeutien  the  several  statutes 

(a)  Continuect  by  3  Geo.  1.  c.  13.  of  Wincbelsea  and  Rye.     The  li- 

s.  6.    The  cinque  ports  are  Dover,  mils  are  defined  in  4S  Geo.  S.  c.  13(K 

Sandwieh,   Roroney,    Hastings,   and  s.  SO. 

Hytiie,  and  the  two  ancient  towns  {k)  saGeo.S.  c.  19.  s.  10. 
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reiriident;  and  eMier  party  nmy^  trHMn  fw^  Of  Salrage. 

awards  declare  his  desire t)ft>btiAa&^ -the  jdd^^ent  of  jtomecom^ 
petent  Court  of  Admirdty;  Irkb  i^peicC'td  the  tialrage  or  compen- 
salioti ;  inW^ich  case  the  sritors  mtti^t^fiJHhwitir  declare  whdher 
they  -wWl  proceed  in  the  Adnliindtjr  bf  England^  or  in  the  Acbniralty 
tyf  the  cinqtte  ports;  and  nrast  proceed'  by  monition  within  twenty 
days  from  iiie  date  of  the  award ;  and  the  tottoniBrioners  are  to 
permit  the  ship  and  cargo  to  depart  on  their  voyage,  or  deliyer  the  ^rSl*  *^°^"* 
goods  to  the  owners,  taking  hail  in  double  the  amount  of  the  sum 
awarded.    All  anchors,   cables,  nierchandise,  and  marine  stores, 
fotnid  by  boatmeriand  others,  are  to  be  delivered  at  Ramsgate, 
Seal,  or  Doter,  or  such  other  ^ce  of  pubHc  depc^It  as  shall  be  ^  C^-  ^ 
declared  by  the  lord  warden  f  and^  the  officers  of  the  lord  warden 
may  seize*  such  articles  either  tit  sea  or  on  shore,    lie  statutes 
then  reserve  the  jurisdiction  of  the  Courts  of  Admiralty  s  that  of 
fhe  courts  of  common  law  irhdlden  to  remain  hi  dlt'^ases,  except 
where  expressly  'eiccluded  by  a  provision  In  the  statute,  (a) 
'    Secondly,  As'  to  sdvage  in  the  case  of  capture  and  recapture. 
'   'XXXV.  By  tiie  ancient  marine  law  of  England,  *  and  before  any  in  the  caw  oT 
act  of  pariiament  upon  the  subject,  it  was  holden,  that  prbperty  in  '**'*Sni^ 
ahips  and  cargoes  was  not  so  changed  by  capture  as  to  bar  the 
owner  in  favour  of  a  vendee,  or  recaj^r,  till  there  had  been  a  sen- 
tence of  condemnation  by  a  competent  court.    Upon  this  prin- 
ciple, judgment  was*  given  in  the  Admiralty  Court  in  a  very  early 
case,  decreeing  restitutidn  of  a  ship  re-taken  by  a  privateer,  though 
she  had  been-^fburteen  weeks  in  the  enemy's  possession.    Another 
ease  was  decided  upon  the  same  principle,  tiiou^h  tiie  vendee  had 
possessed  the  property  for  a  hmg  time,  and  after  two  preceding 
sales  and  many  voyages,  {b)    AccorcBng  to  this  law,  therefore,  the 
jusp^sdiminii  of  the  owners  continued  till  the  actual  condemn- 
ation of  tiie  ship,  which  subsequent  acts  of   parliament,  now 
about  to  be  quoted,  have  extended;   so  that  this  right  of  the 
owner  now  continues  for  ever.    By  the  effect  of  these  statutes, 
the  owner  is  now  entitled  to  have  Met  ship  and  goods  i^stored 
to  him>  however  distant  <  the  time  of  recapture  may  be  from  that 
of  die  original  tddng,  and  Whether  tiiey  were  tetaken  after  con- 
demnation or  before. 

XXXVI;  The  two  first(rftiiese  statutes 'Are  of  the  seign  of 
(Seorge  2.  (e)    By  tiiese  acts,  taken '  ti3^^er,  nU  ships  and  vesitels 

(«)  4S  Geo.  S.  c.  ISO.  isc.  1  to  0.         (e)  13  Geo.  8.  c.  4«  and  89  Qto.  % 

JBCHMTe*  e.  94* 

(*)  t  Burr.  •04. 
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"Bucli  privateer,  or  other  ship,  vessel,  or  boat,  shaU  be  ivilliout  any  or  Salvage^ 
deductions,  and  shall  be  divided- in  snch  manner  and  proportions  liptare'l^d''' 
80  Bball  have  have  been  agreed  on  by  them  as  aforesaid ;  and  in  'i^<ipt»re. 
(^ase  such  ship,  vessel,  or  'goods,  shall  have  been  retaken  by  the 
joint  operation  or  means  of  one  or  more  of  his  Migesty's  ships,  and 
one  or  more  private  ship^or  ships,  then  the  judge  of  the  High  Court 
of  Admiralty,  or  otber  court  Imving  cognizance  thereof,  shall  order 
and  adjudge  such  salvage  to  be  paid  to  the  recaptors,  by  the  ovner 
or  owners  of  such  retaken  ship,  vessel,  or  goods,  as  he  shall,  under 
the  circumstances  of  the  case,  deein  fit  and  ijeasonable  ;•  which  sal- 
vage so  to  benuljudged  shall  be  accordingly  paid  by  the  owners  of 
such  retaken  ship,  vessel,  or  goods,  to  the  agents  of  the  recaptors, 
in  snch  proportions  as  the  court  shall  adjudge  :  but  if  such  ship  or 
-vessel,  so  retaken,  shaQ  appear  to  have  been,  after  the  taking  by 
his  Majesty's  enemies,  by  tliem  set  forth  as  a  ship  or  vessel  of  war, 
the  said  ship  or  vessel  shall  not  be  restored  to  the  former  owpehr 
or  proprietors,  but  shall  in  all  cases,  whether  retaken  by  any  of  his 
Majesty's  ships,  or  by  any  privateer,  be  adjudged  lawful  prize  finr 
the  benefit  of  the  captors. 

JQCXVIIL  The  above,  therefore,  is  the  law  of  salvage,  with 
respect  to  capture  and  recapture,  in  a  period  of  hostilities.  .We 
shall  proceed  to  illustrate  its  appUcation  ii^  the  principal  cases 
which  have  arisen  under  this  head  in  the  Courts  of  Law  and  Ad- 
miralty. In  the  coiiits  of  law,  these  cases  are  very  rare,  the  pro- 
ceedings being  less  convenient,  and  attended  with  more  expensi^ 
than  the  process  of  the  Admiralty ;  which  is,  moreover,  the  pecu- 
liar jurisdiction  for  cases  of  this  kind. 

XXXIX.  It  is  a  first  principle  that  in  the  case  of  one  vessel 
saved  by  another,  the  master  *  and.  crew  are  strictly  the  only 
salvors.  The  owners  claim  only  under  the  equitable  consi- 
deration of  the  Cojut,  for  the  risk  of  their  vessel,  &c.  the 
Court  being  not  disposed  to  allow  their  claim  to  any  great 
amount,  (a) 

XL.  A  convoying  ship  may  be  entitled  to  salvage  for  the  re- 
capture of  a  vessel  which  was  first  taken  under  its  pi^otection, 
provided  the  vessel  were,  efiectually  carried  ofl^  and  possessed  by 
the  enemy,  {b)  A  ship  once  sent  forth  and  employjed  as  a  pr^ 
vatee^,  or  vessel  of  war,  fidls  within  the  exception ;  and  is  not  to 
he  restored  upon  re-capture,  although  at  the  tiihe  of  the  re-cap- 
ture it  may  be  employed  purely  as  a  merchant  ship,  carrying  a 

•  •  •    .  , 

(«)  Saa  Bcriiardo,  Larcftte,  1  Rob.  (6)   The  ^ht.   Ford,    S  Rob. 

177.  .  A.  R..  S15. 
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rl^ttt  the  conduct  of  Eraaee  diuing  the  last  wftr  induced  the  CfifixU  Of  s«lnge, 
kif  this  country  to  depart' firom  |;his  gen^vd  nile^  and  t9  aHqw  ^tuewdn* 
salvage  on  the  recapture  of  neutral  propeAy  fjcpm  tte  Fr^o^h.  (a)  ^^P^**^ 
UpoA  thia  principle  salvage  wak  given  -  on.  teciiptuir?  qf  n9\itral 
-property  out  of  the  handa.  of  Spaoidk  crmz^rs^  such  pr^l^ejrty 
hwmng  been  taken  under  the' Berlin,  decie^^  the  Epgji^h  .Cqjojrt.  (^ 
;Adniiralt;pireaamingthat  it  would  haare  been>in&lUbly  cop/d(^ijafa^ 
|f  carried  into  a  French  or  Spanish  port,  {by    Aiid«.  ^p9U  if^  sJNitor 
principle,  salvage  was  given  foi^  hcinging  off  a  Portuguese. y^sel 
«t&d  cai^o: bdbnging  to  British  apd  Portuguese. subject,. whi^ 
liad  put  into  the  port  of  Mnros,  in  jSpion,  a  pcfrt  within  th^.  pow^ 
tol-  the  FVench, .  though  not  witbm  their  actual  .oe^upfttipn^  {p) 
Vpon  the  same  general  reason,  where  a  neutol  metcfaant  ph^fiftd 
fjtxMla  on  board  a  British  anned  ahip,  which  was  ci|ptui|C)4ihy:th^ 
enemy,  but  afterwards  recaptured;  the  Cpurt  ojt  Adjmiraltyhjsld* 
that  inaanmoh'  as  there  was  every  gifound  for  her  cQud^qdoatipn, 
liiough  anentrfl,  had  .she  been  carried  into  Ihe  enem/s  ..por^ 
ealvage  waadue  to  the  reci^tors.  (d) - 

•  XLIII..Sidyageoarecf^»ture,  under  the  general  maritime  law^ 
is  tdcen  out  a£  the  act  of  parliamtot  by.th^  circumstance  that 
the  recaptured. vessel  never  came  ijito  the  possession  of  the  re* 
captor,  (e)  This  was  a  case  of  salvage  on  recapture  of  a  British 
merchantman,  which  had  separated  from  her  convoy  during  a 
atorm,  and  had  ibeen  brought  to  by  a  French  lugger,  which  qoue 
m^  and  directed  the  master  to  stay  by  ^er  tilLthe  storm  moderii^ed^ 
iriien  they  would  send  :a  hoat  on  board;  The  Iti^^  continued 
alongside,  sometimes  air^head  and  aometimes  a-stern,  and  scsne^ 
times  to  windward,;  fat  thvee:  or  foiur  hours.  A  British  fr^^te 
oomng  in  Jsight^  chased  l3ie.higger,.and  c^tnred  her^  during 
which  jtime  the  merchantman  :iAnde  bar:  escape,  rejoined  the  cout 
voy^and.came  ii^Pool.:  Sir.  WiU^nt  Scott,  in.  giving  judgment 
said,  that  the  only  question  was,  wfae^ierit  was.  a  case  o£  salvage 
under  the  Act  lof  Parliament,  the  vicaael  never  having  come  Into 
the  actual  possessi^]^  of  l^eirecsaptor. .  :'^  I  ]»lihBr^inc]ane.(he«8ays)r 
to.  tUak  it  is  uDt;  <  1  The.  terms  of  the  AM  oinBriiaEaient,,^ii#:|my 
time  a/t^mards .^tprisediind  retaJten  hf  mujf  efihkMigaifi^.^^ 
f ty  r  of  WOT,  Sfc^  atem  to,  pointito  a  caqe  attskldcd.w^t(i^  itkibk^ 
enmatanceof  an  actual  poaseasion  taken.    Alt  if  ^  be  n6f  acasft 

(«)  HttBt#e«,  Stiasoo,  4l;Rob.  108.  Edw.  lilL  '                                  .> 

Carlotia,  Pasqual*  S  ftab.  a4.  {d)  Faaay,  Lawtoa,  Hod.  44S.  ^      '  ^ 

(ft)  Saoaom;  Stsfens.  6  Ro>  4lo:  (^  TUsMiiArdaBd  Mary,  f  Bp^ 

{e)  Pensamehlo,  Felix/ Macalhacnsi  SOS.                                              .^    ' 
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Of  Salvage.' 
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t&m,  and  diyestiiig  the  owners  of  their  property.    But  where  the  Of  Salvage, 
property  is  restored  by  application  to  the  royal  authority,  and  cap^li-ct^dre- 
ihe  master  is  again  put  into  possession,  tlie  Court  of  Adndralty  capture. 
-will  look  to  the  equity  and  substance  of  the  proceedings  and  will 
not  consider  the  right  of  the  salvors  to  be  affscted  by  the  legal 
fiction  of  conversion,  {a)     In  no  instance  has  more  than  one 
half  been  decreed  1)y  way  of  salvage,  except  when   the  Crown 
alone   has  been   concerned,    and  no  claim  made  for  a  private 
owner.'  (b) 

XlfVI.  Many  complicate  cases  have  arisen  in  questions  of  sal-  Of  8alrage,in 
▼age  where  the  recapture  has  been  joint  There  is  an  obvious  dis-  the  tZJ^vm 
taction  in  the  Admiralty  Courts,  as  to  associated  ships  employed  >'i<'^^ 
on   a  specific   service,  and  a  fleet  not  so  associated;  and  this 
equally  holds  as  to  single  ships.    A  privateer  actually  in  chase, 
and  coining  up  first,  has  been  allowed  to  share  with  a  king's  ship 
in  salvage  on  recapture ;  and  the  apportionment  of  the  rewaird  was 
according  to  tiheir  respective  forces,  (c)    And  in  a  case  where-  a 
privateer  was  the  actual  recaptor,  and  a  king's  ship  in  sight,  the 
Court  decreed  one-sixth  salvage  to  be  paid  by  the  owners  <rf  the 
recaptured  vessel,  and  only  allowed  the  king's  ship  tb  share  against 
the  privateer  as  upon  an  eighth,  {d) 

XLVil.  It  does  not  fall  within  our  purpose  to  examine  the  nu- 
merous cases  in  which  a  share  in  prizes  is  claimed  upon  the  ground 
of  joint  capture :  but  as  many  of  these  cases  involve  the  question 
of  salvage  as  upon  a  recapture,  it  may  be  necessary  to  r^fer  to 
some  of  the  leading  decbious.  It  is  not  essential  that  two  ships 
ishonld  have  pursued  the  enemy  in  precisely  the  same  or  a  parallel 
direction ;  even  a  sailing  in  opposite  directions,  with  the  intention, 
of  capturing,  win  not  defeat  the  unity  of  purpose  or  operation. 
But  an  ahimus  persequendi,  coupled  with  an  erroneous  course,  is 
not  sufficient ;  nor  will  a  mere  going  in  search  establish  a  joint 
pursuit.  And  when  a  ship  or  fleet,  by  aiccident  or  demgn,  diverts 
the  course  of  an  enemy's  ship,  and  thereby  occasions  capture -by. 
a  totally  distinct  force,  it  cannot  be  considered  a  joint  capture*  {e) 
It  is  not  the  disposition  of  the  Court  to  extend  the  iiiterests  of 
joint  captors  bej^nd  the  present  limits  ;  no  service,  therefore,  an-, 
tecedentor  subsequent,  unless  the  ship  be  employed  in  the  identical 
service  of  the  expedition,  will  impart  a  prize  inteiiest.  (/)  Gon- 
utructive  assistance  by  boats  cannot  entitle  the  ships  to  which  they 


•-^ 


(«)  Charlotte  Caroline/Dod.  198. 
(h)  L^Espeniice,  Dod.  46. 
{e)  Wanslead,  Edw.ilSS. 


(lO  The  ProTidenee;  BdW.  itO. 
(e)  Le  Niemeii,  Ddd.'9;  '* 
if)  Buenos  Ajres,  Dod.  33. 


•  •< 


:  thre  reseue  who  prkva  to  be  rewarded;  and  therefore,  im  a  case  of  ^  saWtge  oa 
.  salvage  on  recapture  of  an  Ainerican  ship  by  the  crew^  part  of 
whom  were  British  seamen^  and  claimed  to  be  rewarded,  the  court 
overmled  the  protest  against  their  jurisdiction.  It  should  seem, 
moreover,  that  foreign  seamen^  rescuing  a  foreign  ship  and  cargo, 
■and  bringing  them  to  this  coimtry,  might  entertain  an  action  in 
rem  in  the  British  Admiralty  Courts,  (a)  In  a  case  of  rescue  from 
ti&e  enemy  on  the  part  of  a. British  master  and  boy,  one-sixth  was 
l^ven  as  salvage^  the  court  holding  it  to  be  a  case  of  gr^t 
merit.  (^}, 

L.  it  is-  the  peculiar  law  of  England  to  restore,  to  the  former 
.owner  British  property  captured  and  retaken  from  the  enemy  ;- 
4iheju$  postliminii  still  remainijo^  so  long  as  the  property  is  in 
the  hands  of  the  aiemy.  But  the  prize  act  (c)  does  not  give 
.reititution  where  vessels  so  taken  have  been  sent  forth  after 
cukpture  by  the,  enemy  for  the  purposes  of  war.  {d) 

LI.  In  the  case  of  the  ships  recaptured  from  the  French  at  Q^  salvage  on 
Oporto,  by  the  allied  British  and  Portuguese  army,  the  court  mmui^fom^ 
reused  salvage  oxv  Portoiguese  property ;  bgt  garve  it  on  British 
^thout  distinction,- Ifielttd]^  the  cargoes  which  had  been  rdanded 
and  warehoused  by  the  enemy,  and  estimated  the  value  at  the  port 
of  restitution,  (e)  And  in  the  Admiralty  Court  the  army  is  alone 
Considered  as  recaptors,  and  entitled  to  sustun  a  claim  of  salvage 
for  service  done  without  the  co-operation  of  the  naval  force.  (/) 
But  the  liberation  of  the  property  by  the  army  must  be  the  imme- 
diate and  direct  consequence  of  military  operations,  either  in  the 
Ticinity  of  the  place  besieged,  or  so  as  to  have  an  immediate 
influence  on  its  surrender,  (g)  And  possession  of  the  port  of  the 
enemy,  in  which  the  vessels  were  contained,  was  deemed  a  suffi- 
cient capture  to  entitle  the  recaptors  to  salvage,  without  having 
actual  possession  of  each  individual  ship.  And  it  is  not  necessary 
that  it  should  be  the  primary  intention  of  the  captors  to  recover 
the  property:  but  it  will  be  sufficient  if  the  service  be  performed, 
and  the  recovery  of  the  property  be  the  immediate  and  necessary 
result.  (A)  Sb  persons  not  in  a  military  capacity,  but  merely 
acting  as  private  individuals,  if  they  happen  by  any  successful 
effort  to  rescue  property  from  the  enemy,  will  be  entitled  to 
salvage,  (t)    And   recapture  by  the  conjunct  operations  of  the 

(a)  Two  Friends,  I  ftob.  S79.  (/)  Progress^  Bdw.  SIO. 

(»)  Beaver,  S  ftob.  S&S.  (g)  Ik,  S15. 

(«}  45  Geo.  3.  c.  7S.  (&)  Dl.  S 1 1 . 

^  L'Aciife.  £dw.  185.  and  9c»anie.         (1)  Cejlon,  Dod.  1 17. 

(#)  Progresm  Bdw.  SIO. 
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APPENDIX. 


THE  NEW  NAVIGATION  ACTS. 


M'.       . 


No.  I. 


An  Act  to  ijepeal  certain  Acts,  &c.  relating  to  the  Importation 
of  Goods  and  Merchandize. — 3  Geo.  4*  c.  42. 


'VE^HERGAS  an  act  was  passed  in.  the  Parliament  of  England,  in  the 
•     twelfth  year  of  the  reign  of  his  Majesty  King  Charles  the  Second, 
for  the  encoaraging  and  increasing  of  shipping  and  navigation:  and 
whereas  by  an  act  passed  in  the  Parliament  of  Ireland,  in  the  twenty- 
seTenth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intitaied   ^^  An   Act  for  the  further  Increase  and   Encouragement  of 
Shipping  and  Navigation,''   it  was  enacted,  that  the  said  recited  act 
passed  in  England,  in  the  twelfth  year  of  the  reign  of  King  Charles  the 
Second,  and  every  provision  therein  contained,  (so  far  as  the  same  are 
not  altered  or  repealed  by  the   said  act  of  the  Parliament  of  Ireland) 
should  be  of  full  force  and  effect  within  Ireland :  and  whereas  divers 
acts  have  been  from  time  to  time  passed  for  the  further  regulation  of 
shipping,  navigation,  and  commerce ;  and  it  is  expedient  that  certain  of 
the  provisions  contained  in  the  said  several  acts  relating  to  the  countries 
Irom  whence,  and  the  ships  in  which  goods  and  merchandize  shall  be 
imported  into  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  should  be  repealed,  in  order  that  other  regulations  relating  to 
such  importation  may  be  declared,  consolidated,  and  comprised  in  one 
act  passed  for  that  purpose:  may  it  therefore  please  your  Majesty  that 
it  may  be  enacted;  and  be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  aathority  of  the  same,  that  from,  and  after  the  passing  of  this  act,  so 
much  of  tlie  said  recited  act,  passed  in  the  twelfth  year  of  the  reign  of  his 
Majesty  King  Charles  the  Second,  intitaied  ^<  An  Act  for  the  encourag- 
ing and  increasing  of  Shipping  and  Navigation,"  shall  be  repealed, 
whereby  it  is  enacted,  that  no  goods  or  commodities  whatsoever,  of  thtt 
growth,  production,  or  manufacture  of  Asia,  Africa,  or  America,  be 
imported  into  England,  Ireland,  or  Wales,,  the  islands  of  iGuemsey  or 
Joiiiy,  or' town  -of  Berwick  Upon  Tweed,  in  any  other  ship  or  ships, 
vessel  or  Tossels  whatsoever^  but  in  such  as  do  truly  and  withoat  fraud 


English  Navi- 
gation Act, 
12C.2.C.  IS. 


IHth  Nari- 
gatioa  Act, 
27  G.  3.  c.  la. 


amended  by 
acts  which  it 
is  expedient  to 
repeal^  &C 


Rtpealof 
12  C.  2.  c.  18. 
8«  3.  as  to  im-  • 
portation  of 
goods  of  Asia, 
Africi^orAm^ 
rica,  ii|  Britm 
ships  only* 


rfispet^iielja  (ron  mx  fl(  tW  PWtf  »f  Spaji^  wr  Portugal,  of  WesWm 
Ifj^iBdf,  c«iniiK>Dl;  CAJlM  A»i«»,  <)T  Madein  or  Canary  Idond^;  and 
»  fiiicti  a^  BH<^  psTlA  *f  the  Hid  v^  i>  a^'are  hereby  repealed 

V.  And  be  it  further  enacted,  that  Trom  and  after  the  pafsing  of  thii  jriih  Act  37 
«^  10  mwch  qf  tte  tt^inltefnre  fwttf d. act,  paued  in  the  parliament  of  Geo.  J.  t'23. 
In^fnd  iq  the  tventyHi^Teikth  jiettr  of  the  reign  of  his  late  M^jestj  K.iti^  extcmnng  the 
George  the  Third,  intitttled  «  An.Ast  (ft  the  further  Increase  and  En-  fj"?;''!'' r*?8 
CDqng«(n^t  of  Shipping  w»d  NwigatiQji,"  wherebj  it  is  enacted,  that  to  irii^nd,  re- 
tbe  uid  act  passed  Ml  the  parUaneyt  ^f  England  in  tlie  twelfth  year  of  pealed  w  for 
t^  reign  of  King  Cbailea  the   Secf%4  ^^  ^^f  enconraging   and    in-  ■*  n'*^*  to 
creMipg  of  ibjpping  and  njTigftUon,  shall  be  of  full  for«e  and  effect  in  ^^T't^ihla 
liebBdi  BhaU  be  repealed,  to  far  ;it  relates  to  bo  much  and  such  parts  of  ^^       * 
tb^  laid  a«t  ftf  th$  twelfth  yew  itf  the  reifn  of  King  Charlei  the  Second, 

U  m  and  mn  hen^nbefarfl  TWit«d  and  repealed;  -ond  that  so  much  and 
*nch  puts  of  the  said  recited  ftct  of  the  twelfth  year  of  th«  reign  of  King 
Charles  the  Secocid,  b«  is  or  are  rcpciilod  by  this  act,  shall  ceast  to  be  in 
force  in  Irelund  ndtr  the  pasiiii^  of  this  act ;  any  tiling  in  iho  saiJ  recited 
act  of  tile  parliament  of  Ireland  of  the  twenty-seventh  year  of  hi^  late 
Majesty's  rei^n  to  l|ie  contrary  in  anywise  notwithstanding. 

VI.  And  be  it  furthi^r  enacted,  that  from  and  after  the  passing  of  this  Repeal  org.  33. 
act,  50  much  of  an  net  passed  in  the  thirteenth  and  fourteenth  years  of  "^  '■'  *  H  C.  3. 
the  reign  of  King  Charivs  the  Second,  intituled  "  An  Act  for  preventing  f' '  [h/j^^J^^Jl 
Frauds  and  regulating  Abusen  in  his  Majesty's  Customs,"  shall  be  re-  atu)!!  of  ccruia 
pealed,  whereby  it  is  enacted  and  declared,  that  no  sort  of  wines   (Other  uticlu  tram 
than  Rhenish,)  no  sort  of  spiccry,  grocery,  tobacco,  pot-ashes,  pitch,  tar,   f"^  Nelher- 
salt,  rosin,  deal  boards,  fir  limber,  or  oli^e  oil,  shall  be  imported  from   [;„*'"' ""^ 
the  Nelherlands  of  (ierraany,  upon  any  pretence  whatsoever,  in  any  sort 

of  sliips  or  vesseU  whatsoever,  upon  penalty  of  the  loss  of  all  the  snid 
goods,  as  also  of  the  bliips  and  furnitUFc;  and  so  much  of  the  said  recited 
9Ct  is  hereby  repealed  accordingly. 

VII.  And  be  it  further  enacted,  that  from  and   after  the  passing  of  Repeal  of  lo 
this  act,  so  much  of  the  said  recited  act  of  the  thirteenth  mid  fourteenth  >"<"^h  •>(  \i  h. 
^ears  of  the  reigu  of  K  ing  Charles  the  Second,  shall  be  repealed,  whereby  ,  g  ,^,fi,(e, 
it  «  enacted,  that  no  forsigp-buiU  khip  shall  enjoy  the  privilege  of  a  ship   ^  prinl^rs  of 
belonging  to  Englaqd  os  IreUnd,  although  owned  or  manned  bj"  English  fon-ign-built 
{except  such  ships  only  aS  ^hull  be  taVen   at  sea  by  letters  of  mart  or  sliifwoBTieiJ by 
feprisa],  and  condemnation  made  in  the  Court  of  Admiralty  as  lawful  ^  nliin«n. 
prise),  but  that  all  such  ships  shall  be  deemed  as  alien  shipsj  and  so 

Vinch  of  the  said  recited  act  Is  hereby  repealed  accordingly. 

VIII.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  Repeal  of 
%bts  act,  so  much  of  an  act  parsed  in  the  first  year  ef  the  reign  of  Queen  '  Anne,  at.  \. 
Anne,  intituled  "  An  Act  for  granting  an  Aid  to  her  Majesty  by  dirers  to  impnrtiiium 
Ellbsidies,  and  aLand  Tbk,''  shall  be  repealed,  whereby  it  is  enacted,  that  of  Hiin^My 

it  shall  and  may  he  lawful  to  import,  from  Hamburgh,  wines  of  the  ninej. 
growth  of  Iluugary  ;  and  the  same  is  hereby  repealed  accordingly. 

IX.  And  be  it  further  enacted,  that  from  and  after  the  pasHitg  of  this  Ri-prni  of 
lict,  an  act  passed  in  the  siKth  year  of  the  reign  of  Queen^nne,  intituled  ti  Anne,  r.S3. 
V  An  Act  for  the  Importation  of  Cochineal  from  any  I'ort  iu  Spain,  "tocochlnerf, 
during  the  present  War,  and  Six  Months  longer,"  and  which,  by  an  act  i^'JJ^i'bJ!'' 
passed  in  the  twelfth  year  of  the  reign  of  the  said  Queen  Anne,  was  made  13  Anae,  •t.L 
perpetual,  shall  be  and  the  same  is  hereby  repealed^  any  thing  in  the  c.  18. 1.3, 
•aid  recited  act  of  the  said  twelfth  year  to  the  contrary  notwithstanding. 

X-  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  Repeal  •( 
pA,  «■  aet  nade  i«  th«  fixth  jtat  of  tha  icign  of  King  C«srge  the  Firat,  6  Ge«.  I.  c  |ik 
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made  In  the  last  SeHion  of  ParUament,  upon  certain  Eait  India  Goodf 
exported '  from  Great  Britain^  and  for  gnlntlng  other  Duties  instead 
thereof;  atid  fbr  farther  enooarafing^  regulating)  and  securing  several 
Branches  of  the  Trade  of  this  Kingdom  and  the  British  Doxnintons  in 
AtneHca,*'  sludl  he  repealed,  whereby  it  is  enacted  that  it  shall  and 
may  be  lawful  to  and  for  any  person  or  persons  to  import  and  bring 
info  Gteat  Britain^  in  Brkish-bnilt  ships  or  yessels  navigated  according 
to  law,  from  any  port  or  place  whatsoever,  any  sort  of  cotton  wool; 
and  M  nroth  and  such  port  of  the  said  recited  act  is  hereby  repealed 
accordingly*  i 

XYII.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  Repeal  of  7  O. 
tills  act,  so  much  ind  such  parts  of  an  act  passed  in  the  seventh  year  of  ^  ^'  ^^'  *:^*  ** 
the  reign  of  his  late  Majes^  King  Geoi^  the  third,  for  amending  and  cambn^^^ 
enforcing  certain  acts  for  the  more  effectual  preventing  the  fraudulent  Britisli  skips 
importation  and  wearing  of  cambrics  and  French  lawns,  shall  be  repealed,  ^olj* 
whereby  it  is  enaclted,  that  no  cambric  or  French  lawn  shall  be  allowed 
to  be  imported  into  the  port  of  London  from  any  parts  beyond  the 
seas,  except'  in  British  ships  navigated  according  to  law ;  and  so  much 
and  such  parts  of  the  said  recited  act  is  and  are  hereby  repealed  ao» 
eordingly. 

XVIII.  And  be  it  further  enacted,  tiiat  from  and  after  the  passing  Repeal  of  15 
4yf  this  act,  en  act  passed  in  the  fifteenth  year  of  the  reign  of  his  late  O  3.  c  35. 
Majesty  King  George  the  Third,  intituled  <<  An  Act  to  permit  the  free  *'"**"»J"  '"•f% , 
Itaportation  of  Raw  Goat  Skins  into  this  Kingdom  for  a  limited  Ume,"  G.Te?43:  as 
and  which  by  an  act  passed  in  the  tliirty-first  year  of  the  reign  of  his  to  importation 
late  Majesty  King  Creorge  the  Third,  was  made  perpetual,  shall  be  kod  of  raw  goat- 
the  same  is  hereby  repealed ;  any  tiling  in  the  said  recited  act  of  the' said  '^"^'' 
thirty-first  year  of  his  late  Majesty's  reign  to  the  contrary  in  anywise 
fiOtwrthstanding. 

XiX.  And  be  it  fiirther  enacted,  that  from  and  alter  the  passing  of  Repeal  of  s.  1. 
this  act,  'sb  much  of  an  act  made  in  the  nineteenth  year  of  the  reign  of  his  of  19  G.  3.  c48« 
Wte  Majeity  Kmg  George  the  Third,  among  other  things,  for  expUuiK  *'  ^  imporu- 
ing  so  much  of  the  said  herehibefore  recited  act  of  the  twelfth  year  of  the  fo^tJl^ed'^^s 
r^h^  of  King  Charles  the  Second,  for  the  encouraging  and  increasing  of  of  Aiia,  && 
ilhipping  and  navigation,'  as  relates  to  the  importation  of  goods  and  com* 
niodities  of  the  growth  or  production  of  Africa,  Asia,  or  America,  mano» 
ftctured  in  fhMgn  parts,  shaiH  be  repealed ;  whereby  it  is  enacted,  that 
the  said  act  of  the  twelfth  year  of  tlie  reign  of  King  Charles  the  Second 
IMSI  not  ext«cid  or  be  constnied  to  extend  to  permit  any  goods  or  com- 
modhies  whatever  of  the  growth  or  production  of  Africa,  Asia,  or  Ame* 
rica,  Whifch  shall  be  in  any  degree  mannlactured  in  foreign  parts,  to  lie 
imported  into  Great  Britain,  except  and  unless  the  same  shall  be  so 
manolhctured  in  the  country  or  place  of  which  the  goods  and  commo- 
dities are  the  growth  and  production,  or  in  the  place  where  such  goods 
and  commodities  can  only  be  or  are  first  ahipped  for  transportation ;  and 
so  much  and  such  part  of  the  said  act  of  the  nineteenth  year  of  his  said 
late  Bfajesty  King  George  the  Third  la  hereby  repealed  accordingly. 

XX.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  Repeal  of  ■.  3. 

this  ac(^  so  much  of  the  said  last  recited  act  of  the  nineteenth  year  of  his  of  l«)G.3.c.48. 

Bald  late  Majesty's  reign  shall  be  repealed,  whereby  or  by  construction  ''^^^^^"^  /™m 

whereof  the  importation  of  oil  of  cloves,  oil  of  cinnamon,  oil  of  mace,  and  ^  cinuuion'' 

oil  6f  flfutmegs,  into  Great  BHtain,  is  peimitted ;  and  so  much  of  the  said  &c. 

Att  is  hereby  repealed  accordingly. 

XXr/And*beitfhrther  enacted,  that  from  and  after  the  passing  of  Repeal  of  112 

G.3.C78.M 
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s^ .  b^kMiging  to  the  sabjects  of  the  uiA  empefor  of  MoNKtf^ ;  and  if  ^ 
much  and  sach  part  of  the  said  recited  act  of  Uie  twent^F^soveiith  j^%r  of 
.Ilia  said  hie  Majesty's  reiga  is  befebj  repealed  Rccordingly^ 

XXIV.  And  be  it  further  enacted,  th^t  horn  and  after  the  passing  of  Repeal  of  a^  4. 
t,hi8  act,  so  much  of  an  act  passed  in  the  thirtieth  }Fear  of  the  reign  of  his  ^^^  O.3.c.40« 
said  late  Majesty  King  George  the  Third,  inUtnled  "An  Act  to  explain  "o^^onSSt" 
aajd  amend  an  Act  nuide  in  the  last  Session  of  ParUaiiient,  in^tuled  '  An  fkctured  to-  * 
Act  for  repealing  the  Duties  on  Tobacco  and  SnuiT,  and  for  granting  new  bacco. 
Duties  in  lieu  thereof,' "  shall  he  repealed,  whereby  it  is  enacted^  that  no 

tobacco  (exceplHobacco  of  the  growth,  prod^ctlon,  or  manufacture  of  the 
plantations  of  Spain  and  PortugiJ,  and  abo  except  annff,)  shall  be  imported 
or  brought  irom  foreign  parts,  either  wholly  or  in  part  manufactured,  or 
ip  any  state  or  degree  of  manufaclure,  on  pain  of  the  forfeiture!  in  the 
Mid  act  mentioned  ;  and  so  much  and  such  part  of  the  amd  ad  19  herebj^ 
repealed  accbrdingly. 

XXV.  And  be  it  further  enacted,  that  from  and  after  the  paawg  of  Repeal  ef  ao 
t\ds  ect,  so  much  of  an  act  passed  in  the  thirty-*fiftb  year  of  the  reign  of  much  of  3504,, 
his  said  late  Majesty  King  George  the  Third,  intituled  «  An  Act  for  ^^VKt^^ 
allowing  the  Importation  of  Rape  Seed  or  other  Seeds  used  ibr  extnetin^  seed  shall  hST 
Oil,  from  any  Country  whatsoeyer^  whenever  the  Prioe  of  British  Mid*  imported  In 
dling  Rape  seed  shall  be  above  a  certain  Limit,"    shall  be  repealed^  Bntish-built 
whereby  it  is  enacted  or  provided,  that  rape  seed,  and  all  othie^  aeeds  ^^^ 
<;ommonly  made  use  of  for  the  purpose  of  extracting  oU  therefroai,  shall  be  ' 
imported  in  a  British-built  ship,  owned  and  navigated  according  to  law  r 

provided  always,  that  nothing  herein  contained  shall  extend  to  allow  the 
importation  of  any  rape  seed,  or  other  such  seed,  in  any  ship  whataoever, 
-whenever  the  prices  of  middling  Britudi  rape  seed  shall  be  below  the 
price  of  twenty  pounds  per  last* 

XXVI.  And  be  it  further  enacted,  that  (irom  and  after  the  paasing  of  lu^  of  99 . 
this  aot,  so  much  and  such  part  of  an  act  passed  in  the  thirty-sixth  year  much  ols.9««f 
of  the  reign  of  his  late  Miyesty  King  George  the  Third,  intituled  "An  ^  ®*  ^jj^MJ 
Act  for  allowing  the  Importation  of  Arrow  Root  from  the  British  PUnta*  uL^^^y^ 
tions,  and  also  of  Linseed  Cakes  and  Rape  Cakes  from  any  Foreign  shall  be  imr 
Country,  in  British-built  Ships  owned,  navigated,  and  registeied  aecordi  ported  in  Bri- 
ing  to  Law,  without  payment  of  Duty,"  shall  be  repealed,  whereby  it  is  ^ia^ihipe. 
enacted  or  provided,  that  linseed  cake,  or  rape  cakes,  shall  be  imported 

from  any  foreign  country  whatever,  in  any  British  ship  or  vessel  owned, 
navigated,  and  registered  according  to  law;  and  so  much  and  such  part 
of  the  said  act  is  hereby  repealed  accordingly. 

XXVII.  And  be  it  further  enacted,  that  from  and  after  the  paasing  of  Repeal  of  $0, 
this  act,  so  much  of  an  act  passed  in  the  fifth  year  of  the  reign  of  his  late  3*  '^  ^*  a.  I,  ^^ 
Majesty  King  George  the  Third,  made,  among  other  things,  for  more  for*fniporS5 
effectually  supplying  the  export  trade  of  this  kingdom  to  Africa  with  such  Snst  India 
coarse  printed  calicoes  and  other  goods  of  the  product  or  manufacture  of  goods  for  ez- 
the  East  Indies,  or  other  places  beyond  the  Cape  of  Good  Hope,  as  are  porttoA^ica. 
prohibited  to  be  worn  and  used  in  Great  Britain,  under  or  by  virtue  of 

which  the'  commissioners  of  his  Majesty's  Treasury  are  anthoriied  to 
allow,  by  licence,  certain  goods  in  the  said  recited  act  mentioned  to  be 
imported  into  Great  Britain,  for  the  purpose  of  exportation  to  Afnea, 
ondej-  the  conditions  and  regulations  therein  stated,  shall  be  and  the  same 
as  hereby  repealed. 

.   XXVIIL  And  be  it  further  enacted,  that  from  and  after  the  passing  Repeal  as  toU- 
of  this  act,  every  clause,  provision,  and   regulation,  with  respect  to  cenceeforiai^ 
Ijceuces  granted  by  the  commisaion^rs  of  cnstoma  fbr  the  importation  of  P^f|^||^'^j{^ 
notmegs,  mace,  cloTea>  and  cinnamon,  ftatained  in  an  act  ma^eiathn  AsaH c7.9,vs. 
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place  o^  which  such  tobacco  is  the  growth,  and  whereof. the  master  and 
three-fourths  pf  the  mariners  at  least  aire  of- the  said  country  or'phuce^  dr* 
in  vessel^  which  shall  have  been  lawfully  oondetnned  as  priise  Sn  suHl' 
countrj  or*  place,  and  which  shall  be  navigated  as  aforesaid;  and  so^ 
oniich' and  such  parts  of  the  said  recited  act  is  and  are  hereby  Tepiealed 
accordinglj.  *      - 

XXXIII.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Not  to  affect 
act  contained  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  or*  J^'^^^Jd**" 
in  any  way  affect  any  forfeiture,  fine,  pain,  penalty  or  punishinent,  which'  aJder^recited 
may  have  taken  place  or  been  incurred  for  any  offence  against  any  of  the  acta, 
acts  hereby  repealed,  at  any  time  before  the  passing  of  this  act,  and  for 
or  in  respect  of  which  any  action,  suit,  indictment,  information,  or  other' 
proceeding  may  have  been  brought,  had,  found,  commenced,  or  ph>se^ 
cuted  at  any  time  before  the  piissing  of  this  act;  any  thing  in  this  pre* 
sent  act  contained  to  the  contrary  in  anywise  notwithstanding. 


No.  IL 

An  Act  for  the  Encouragement  of  Navigation  and  Commerce, 
by  regulating  the  Importation  of  Goods  and  Merchandize,  so 
far  as  relates  to  the  Countries  or  Places  from  whence,  and  the 
Ships  in  which,  such  Importation  shall  be  made. — 3  Geo.  4. 

Whereas  an  act  was  passed  in  the  twelfth. year  of  the  reign  of  his  13€ar.3«e.l8* 
Majesty  King  Charles  the  Second,  for  the.  encouraging  and  increasing  ' 

of  shipping  iknd  navigation,  on  which  the  strength  and  safety  of  this 
kingdom  do  greatly  depend :  and  whereas  by  an  act  passed  in  the  parlia- 
ment pf  Ireland,  in  the  twenty-seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled  "  An  Act  tor  the  further  Iri»h  Act, 
Increajse  and  Encouragement  of  Shipping  and  Navigation,**  It  was  en- ^  ^•®' ^' ** 
9Cted,,  that-  the  said  recited  act  passed  in  England,  in  the  twelfth  yeai^ 
of  the  reign  of  King  Charles  the  Second,  and  every  provision  therein 
contffined,  (so  far  as  the  same  are  not  altered  or  repealed  by  the  said  act 
of  paiiiament  of  Ireland),  should  be  of  full  force  and  effect  within  Ire« 
land:  and  whereas  divers  acts  have  been  from  time  to  time  passed'Tor 
the  further  regulation  of  shipping,  navigatioioL,  and  commerce ;  and  it  Is 
expedient  that  such  of  the  provisions- contained  in  the  said  several  acts  ^ 
relate  to  the  countries  or  places  '^from  whence,  and  the  ships'  in  which^ 
goods  and  merchandize  shall  be  Imported  into  the  United  Kingdoin  of 
Great  Britain  and  Ireland,  should  be  revised  and  amended,  and  toge- 
ther with  other  reflations,  be  declared  and  provided,  so  that  the  law 
by  which  such  importation  is  to  be  regulated,  may  be  simplified  and  ren- 
d!ered  more  certain,  as  well  as  more  effectual,  in  promoting  the  objects 
of  the  said  several  acts,  and  in  facilitating  and  extending  the  commerce 
of  the  realni  ^  may  it  tlierefere  please  your  Majesty,  that,  for  the  esta- 
blishing by  law  the  several  rules  and  provisions  under  which  the  importa- 
tion of  goods'  and  merchandize  into  Gr^at  Britain  shall  be  reguMed,  so 
iar  as  relates  to  the  countries  or  places  from  whence,  and  the  ships  In 
which,  such  importations  shall  be  made,  it  may  be  enacted ';  and  be  It 
enacted  by  the  King's  liiost  excellent  Majesty,  by  and  n^itb^the  advict 


.] 
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«iBBie  bj  this  act  gnAicd  toi  Ae  tUfis  «iA  v«Mek  of  MdiVtoviifiy^  porl^ 

VI.  And  be  it  (iirther  enacted^  that  fipom  and  after  the  pasaingiof  ihib  Certahi  Mit* 
net,  the  jBe?eral  sorts  of  goods  and  merchandise  hei^euiafter  paMioalarij  mttrtAM  Ea* 
Minmerated,  mentftooed,  and  described)  bewg  hi  the  glrowtk  or  pMkR>  ^^?^^^^ 
tiou  of  any  place  in  Snroj^^  that  ii  to-saf,  naats,  ^mbeiv  bopMb^  srit^  ported  i^^ 
pitchy  iaT)  taUow,  rosing  hemp,  flax,  tttrrntts^  rai«aia^  flge,  praniBB^  oKvt  tUb  ships,  or* 
o3,  com  or  graln^  pet-ashes^  wine^  si^g^t  vinefpar^  brandy^  o^  tobaiDoo^  ia  ships  of  the 
fthdl  be  imported  into  the  United  Kia^m^  either  in  Brltish^btilt  ships  coun^  or 
or  vessels,  or  in  ships  or  vessels  which  fay  Ihw  are  or  may  be  entitled  to  „  EutomT^'^ 
the  privileges  of  British-built  ships  or  vessels,  registered  aad  navigated  -     • 

aecording^to  kiw,  or  in  ships  or  vessels  of  the  bnilt  of  and  belonging  to 
the  h>imtry  or  place  in  Europe,  of  which  such  goods  and  toarohandiM 
are  the  growth,  produce^  or  mannlacture  respinstlvely,  or  in  aWps  or 
▼essels  of  the  built  of  and  Mongng  to  any  port  ot  place  in  Ekirope  into 
which  such  goods  and  nerchandixe  sImM  have  been  btooght'Or  imported^ 
and  in  which  the  same  shall  have  been  landed ;  and  all  which  foibigB'sfaipa 
ahall  be  wholly  owned  by  <ihe  people  of  auch  country,  poll,  or  plince,  and 
ahaM  be  navigated  by  a  master  and  three-fourths  at  least  of  tMe  mariaci* 
thereof  of  such  country,  port,  or  place,  and  not  in  any  other  ship  a* 
vessel  whatsoever,  under  penalty  xk  the  finrlettiHe  of  all  mkA  ^oodi  or  PmA^ 
merchandize  as  shall  be  imported  from  any  piace-io  fiuiopc^  ih  any  ship 
or  vesael  notbebg  such  British-buQl  ship  or  vessel,  or  tmt  being  a  «Mp 
or  vessel  entitled  to  the  privileges  of  a  BKlfoh»b«ik  ahip  or  ^vessel  at 
aioresaid,  or  not  being  a  ship  or  vessel  of  Such  country^  port,  or  phn* 
in  Europe  as  aforesaid,  and  navigated  as  aforesaid,  ahd  sM»  of  the  te^ 
feiture  of  .a  sum  not  exceeding  one  hundred  4>e«^  by  the  nuuter  mt 
person  having  the  charge  or  omnmand  of  suc3i  shiqp  or  voisel;  enoeptonlj 
in  cases  hereinafter  ^seciaUy  excepted  or  provided  for. 

VIL  Provided  adways,  and  be  it  ^acted,  that  noiMng  in  this  act  other  goods  of 
contained  shall  extend  or  be.oonStrued  So  «Ktaiiid  to  pioUhit  theisapottN  Europe  may  he 
ation  of  any  ^oods  or  mecchandioe,  the  growth,  prodnetion^  or  aaMi«  imported  in  may 
lacture  of  any  part  of  £urope,   and  not  hereinbefiire  oxpressly  ^pf«  li^^^hm^ 
cified,  enumerated,  or  described,  ,ih  any  s1^  or  vdMol  whatsoiilior,  tofore. 
and  from  any  plao^  whatboevar,.  as  onch  goods  or  —ite  handioa  might 
have  been  impoatod  into .Ckeat  Britain  at  anj  time»boloao  the^passingof 
this  act. 

Vfll.  Provided 'also>  and  be  it  onatled,  tliat  from  and  ditar the  pnsa*  Goodsof  aayof 
ing  of  this  act,  goodsor  merchandise  the  giowtli,  prodmction^  oi^  itaam»»  theChnndSeig- 
fcctnro  of  fny  pkces  within  the  dominions  of  the  Grand  Seignor,  may  ^^Jj^^^e 
be  imported  into  the. United  Kinigdom  in  BritisMmilt  ahips  orvomeb,  importadia 
registered  and  navigated  according  to  iaw,  or  in  shipaor  vea»li  of  the  Bmsh  or 
built  of  akiy  eofuntry  or  phuM  within  the  doaunioBB  df  tho  GMad  Satg>.  TaiM^fossels 
niar,  wholty  owned  bf  the  p^ple  of  audi  aooottyw  phmo,  ond  mi*  ^^|^|S^.^^' 
gated  by^a  maaier  and  three-fiaurths  at  toaat  tof  the  uariniaia  thenaof  of        ^^* 
ouch  coootry  or  place;  and  that  such  gcrads  mad  (tmiohandimj  Tay  In 
imported  for  tonsumpition  in  thia  United  Kangdite!;  any  l^ang  .hoieui- 
belbre  oontained  to  the  contrary  in  anywise  doMritii^nHtfittg. 

IX.  Provided  also,  and  be  It  enacted,  that  tern  und  alher  tba  -pssstng  kair  iBk  «ttd 
of  tfiift  att^  caw  silk  and  mbfaalr  ymm,  of  tho  gM>«ilfth,  pnodocli^n,  'ol-  m6hAt  ym, 
uaaau&ctnre  of  Asia^  expft^rted  to^he  DaitadSrioiffdom  of  Gvoat  fiiitait  VS^^^-     - 
mi  Irolaud.  katn  any  port  or  plaow*  in  the  Stnightt  or  Lefantifieaa^  ^    ' 
witUn  ^  doaunians  of  .tlw  €imad  Seignmt;  ^^d  •  also  aoo  oi|t«i  oa^^Ma*  lUf^Uiat,  ftt. 
fcmr  yfli»,  %**»«  the  .^^wth,  pniiMra|ion»  or  iamoiailcMttB  ^  «i|y  fIsMI  Sji****.^' ' 
srithni.  the  dahsinieoa  ofa^  atwid  ^aigaiar  wiMn  tilt  I^Mtfft  tai^' ^'"^^% 


orpenoM  iheH  belong  jsnd  !t  ihaU  and  mtiT' be  lairrul  to  import  In  anj 

■■ch  thip  or  VMsel  aaj  goedi   or  merctumidize  ^m  any  auoh   CHvigft 

c—try,  -portj  or  fiace  ht  Bwofe,  in   Uk«  maaiNr  aa  if  auch  ahtp  m- 

veaael  weM  of  the  bniU  of  audt  £ai«i^  eooBtfr,  port,  or  plaee  in  Bniope; 

•nj  iaw,  ougo,  at  custom  to  the  ooatxtrj  netwithatBiMliBg:  prorEded   bat  thall  not 

ohro^'  t^t  is  C(«e  anr  mch  British-buiH  (hip  or  Teaael,  having  ottee  l>««>iiie  Brituk 

bocooe  the  pnpertj  of  anj  person  or  peraom  not  being  a  Britiih  mb-  tic^t'br'cap- 

ject  or  uibjecta,  •hall  again  beeoiae  the  propeitf  of  any  Britiih  gobjoet  tan. 

or  mbjectt,  otherwise  than  by  capture  and  legal  oondomnation,  mctt  fhip 

er  T«tM)  shall  not,  on  any  pretence  whattoover,  be  again  deemed,  faken, 

or  considered  to  be  a  Britiih-bnilt  ihip  or  Tcrad,  nor  entitied  to  be  re- 

giatertd  ai  tnch,  nor  to  anj  other  privileges  or  advantagna  as  a  Brhiah- 

built  ship  vt  vessel,  but  ihatl  be   nibject  and  liable  to  all  the  pmaltiM 

and  forfeitures' to  winch  fort^ign  ships  m  vessels  are  or  nay  be  snbject  or 

liable  br  bi*r. 

XIIL  Provided  alwaya,  and  be  it  enacted,  that  nothing  in  this  act  NottoafiMt 
contained  shall  extend  or  be  construed  to  extend  to  repeat  sndi  pirt  «f  '3  Car.  9.  e.  Ig. 
the  beiei»*b0fore  recited  Act,  passed  in  the  twelfth  year  of  the  reign  of  |ioai>^iXe 
King  Charles  the  Second,  for  the  increasing  of  shipping  and  navigation,  gaodt.  ^^ 
as  relates  to  bullion,  or  to  goods  taken  by  way  of  reprisal. 

XI  Vi.  ProWdad  also,  and  be  it  declared  and  enacted,  that  notbiag  in  Nm  to  aff^ 
this  act  contakied  rindl  extwid  or  be  constnted  to  extend  to  repeal  or  tntweaane  be- 
tter, or  in  any  way  to  affect  or  infringe  any  of  the  provisions  contained   ^^  '^^  ' 
ia  two  acts  for  the  union  of  Great  Britain  and  Irebud,  the  one  nude  in   ii^ud, 
the  parUametrt  or  Great  Britain  in  the  thirty-ninth  and  fbrtieth  yenrs  of 
tb«  reign  of  his  said  late  Majesty  King  George  the  Third,  and  the  other 
mad*  in  the  pHrliament  of  irdand  in  the  fortieth  year  of  the  reign  of  his 
said  latoAf^estT,  or  in  any  oAer  act  or  acts  in  force  immediately  before 
tke  passing  of  this  act,  by  which  the  importation  of  goods  or  merchan- 
diae  Into  Great  Britain  (ram  Ireland,  or  into  Ireland  from  Greot  Britain, 
is  in  any  way  permitted,  allowed,  Kstrained,  prohibited,  er  regnlated  in 
aay  manner  whatever  ;  but  Hmt  all  goods  and  menchandlie  shall  and  ouy 
be  imported   into  Great  Britnin   from  Ireland,  aad     into  Ireland  frott 
GmoI  Britain,  from  and  after  the  passing   of  this  act,  in   mch  manner 
a«d  under  and  aobject  to  snch  regnlatJoos  in  all  reepecte,  as  are  con- 
tained in  the  snd  acta  for  the  nnion  of  Great  Britain  uid  Irdand,  or  in 
mf  o^t  act  ot  acts  in   force  iroawdiately  before  the  passing  of  this 
nct>  MBtil  psovlsssu  shaU  be  otherwise  made  by  parliament  with  reepect 
le ;  any  thing  in  this  ast  containod  to  tiw  contrary  in  mywbe 


XV.  Pnmded  also,  and  be  it  euetad,  that  nothing  in  this  act  CMtdned  NottoaAet 
shnllaxttnd  or  be  osastnied  to  extend  tn  alter  or  topeal,  or  in  any  way  to   '^  ^^^^^T^' 
affNt  orinfringe  any  act'oracts,  or  any  provisions  contained  in  any  act  er   |i^°,2oJ^^^ 
acts^iaiaroo  immediately  beforethepassingof  thlsact,  relatingtotbelm-  ibeBriS^co- 
pottation  of  any  goods  ai^  aterchandise  whatsoever  from  any  Britiah  colo-  lonkslaAae- 
ny,  plantation,  territory,  or  dominion  in  America  or  the  West  Indies ;  and  ^  "r ^ 
thntallgaodsandDserchandisothegrowth,prodnce,orma&nfBctnre(rfany       ***  tnles. - 
^mK  British  colony,  plantation,  territory,  or  dominion,  and  all  goods  and 
aeichandtM  wfaatooevor  wbseh  nay  by  taw  be  imported  from  any  sach 
fiaiti^MloBy^  plonlatioit,  territory,  or  dominion,  shall  asid  may  be  im- 
ported, and  shall  continue  to  be  Imported,  in  sach  mauMiv  and  under  aH 
anch  roles  and  legdatkas,  restrictions,  penalties,  end  foirMtmes,  in  all 
respects,  as  arecontasaed  m  any  act  or  ads  In  foroe  in  rehticm  to  snch 
goods  and  sserchandise  immediately  before  the  pamlng^rf this  act; -a^ 
thing  in  this  act  contained  to  thA'-outra^  in  anywise  not  iflthstodlag. 
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XIX.  Provided  also,  and  be  H  enacted,  that  nothing  in  this  act  con-  ^ol  to  affect 
iained  shall  extend  or  be  construed  to  extend  to  alter  or  in  any  way  S^*^****!? 

to  affect  the  rights  and  privileges  of  the  united  company  of  riierchants  of  53  q,  3^  c.  155. 
Xngland  trading  to  the  East  Indies,  as  granted  to  or  vested  in  the  said .  57  6. 3.  c.  36. 
company  by  charter,  or  by  "any  act  or  acts  of  parliament ;  nor  to  repeal  or  other  acta. 
or  alter,  or  in  any  way  to  affect  or  infringe  the  provisions  contained  in 
an  act  made  in  the  fifly-third  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled,  ''  An  Act  for  continuing  in  the  East  India 
Company,  for  a  further  Term,  the  possession  of  the  British  Territories  ' 
in  India,  together  with  certain  exclusive  Privileges;  for  establishing 
farther  Regulations  for  the  Government  of  the  said  Territories,  and  the 
better  Administration  of  Justice  within  the  same  ;  and  for  regulating  the 
Trade  to  and  from  the  Places  within  the  Limits  of  the  said  Company's 
Charter  T'  or  in  an  act  made  in  the  fifty-seventh  year  of  his  said  late 
Majesty's  reign,  intituled,  ^*  An  Act  to  regulate  the  Trade  to  and  from 
the  Places  within  the  Limits  of  the  Charter  of  the  East  India  Company, 
and  certain  Possessions  of  His  Majesty  in  the  Mediterranean ;"  or  in  any 
other  actor  acts  in  force  immediately  before  the  passing  of  this  act,  re- 
lating to  the  trade  or  commerce  with  any  of  the  countries,  territories,  or 
places  situate  within  the  limits  of  the  charter  granted  to  the  said  united 
company  of  Merchants  of  England  trading  to  the  East  Indies,  or  to  the 
trade  and  commerce  to  be  carried  on  by  the  said  East  India  Company,  or 
by  any  British  subjects,  to  and  from  the  said  countries,  territories,  or 
places,  under  the  provisions  and  regulations  of  the  said  recited  acts,  or  of 
any  other  act  or  acts ;  but  that  the  trade  and  commerce  with  all  the  said 
countries,  territories,  or  places  respectively,  shall  continue  to  be  carried 
on  in  such  manner,  and  under  and  subject  to  such  regulations,  in  all  rc<* 
spects,  as  are  contained  in  the  said  recited  acts  respectively,  or  in  any 
net  or  acts  for  continuing  or  amending  the  same,  or  any  of  them,  or  in 
any  other  act  or  acts  relating  to  such  trade  and  commerce ;  any  thing  in 
this  act  contained  to  the  contrary  notwithstanding. 

XX.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  act  con*  Not  to  affect 
taiu^  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  any  of  the  ^^  ^•*^-  <*•  17. 
provisions  contained  in  an  act  passed  in  the  forty-ninth  year  of  the  reign  5^  ^'  \\}' 
of  his  late  Majesty  King  George  the  third,  intituled,  "  An  Act  to  author  tradeto  Cape 
rize  His  Majesty,  during  the  present  War,  to  make  Regulations  respect-  of  Good  Hope 
ing  the  Trade  and  Commerce  to  and  from  the  Cape  of  Good  Hope  ;"  or  *°*  Mauritius. 
in  an  act  passed  in  the  fifty-seventh  year  of  his  said  late  Majesty's  reign, 

fi»r  continuing  and  extendhig  the  provisions  of  the  said  recited  act  of  the  ^ 
ibrty-nlnth  year,  and  also  for  regulating  the  trade  of  the  isluid  of  Mau- 
ritius, (which  said  recited  acts  have  been  continued,  and  are  now  in 
force),  whereby  his  Majesty  is  authorized,  by  and  with  the  advice  of  his 
privy  council,  to  give  such  directions,  and  to  make  such  regulations 
touching  the  trade  and  oommerce  to  and  from  the  Cape  of  Good  Hope, 
and  to  and  from  all  islands,  colonies,  or  places^  and  the  territories  and 
dependencies  thereof,  to  his  Majesty  belonging,  or  in  his  possession,  in 
Africa  or  Asia,-  to  the  eastwaird  of  the  Cape  of  Good  Hope  (excepting 
only  the  possessions  of  the  East  India  Company),  as  to  his  Majesty  in 
cootacil  shall  appear  most  expedient  and  salutary. 

XXI.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  act  con-  Not  to  affect 
iained  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  such  part   ^^  ^*  ^*  c-  ^* 
of  an  acC  made  in  tke  eighteeAth  year  of  the  reign  of  King  George  the  ^hCTcby'tea 
SeoDttd,  anong  other  things,  for  repealing  the  inland  duty  upon  tea  sold  may  be  im- 
ia.Gi'eat  Britain,  and  granting  other  duties  in  lieu  thereof,  and  for  better  iM>rted  from 
aecaritif^  the  duties 'on  tea,  or  bi  any  other  act  or  sctf,  wfaerebf  it  is-K*>rope  laBrl- 
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Salmon  within  Kveral  Rivera  in  that  Part  of  this  Kingdom  called  Ed|- 
laod,"  or  in  anj  other  act  or  acts  relating  to  (he  importation  of  fish  uito 
any  part  of  the  Unit«d  Kingdom. 

XXV.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  act  con-  Not  to  afffect 
tained  shall  extend  or  be  construed  to  extend  to  repeal   or  alter  so  much   importatioD  of 
of  the  said  last-recrted  act  of  the  first  year  of  the  reign  of  King  George  {"^b^^ondef 
the  First,  whereby  it  is  enacted,  that  it  shall  and  may  be  lawful  for  any   i  q.  i,  »t.  2, 
person  whatsoever,  as  well  foreigners  as  British,  freely  to  import,  bring  c  IS.  1. 10. 
in,  and  sell,  in  any  ship  or  vessel  whatsoever,  any  quantity  of  lobsters  or 

tnrbots,  whether  they  be  of  foreign  or  British  catching. 

XXVI.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  act  con-  Not  to  ■iTeci 
tained  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  any  of  the  or^en  of  conn- 
provisions  contained  in  an  act  passed  in  the  ninth  year  of  the  reign  of  his  ^  39  in^'f^ 
late  Majesty  King  George  the  Third,  intituled  "An  Act  to  permit  the  preTentinc  im- 
fi-ee  Importation  of  certain  Raw  Hides  and  Skins  from  Ireland  and  the  portation  of  ia- 
British  Plantations  in  America,  for  a  limited  Time ;  and  for  taking  off  fccted  hidei, 
(he  Duties  upon  Seal  Skins  tanned  or  tawed  in  this  Kingdom,  and  for 

granting  another  Duty  in  lieu  thereof;  for  indemnifying  all  persons  with 
respect  to  advising  or  executing  any  of  His  Majesty's  Orders  in  Council, 
prohibiting  the  Importation  of  Raw  Hides,  Horns,  and  Hoofs  of  infected 
Cattle,  and  (o  authorize  the  Prohlbitionof  the  Importation  of  such  Hides, 
Horns,  and  Hoofs  for  the  future  ;"  by  which  his  Majesty  is  authorized  ' 
from  time  to  time,  by  proclamation  or  order  in  council,  to  prohibit  gene- 
rally, or  from  any  particular  country,  the  importation  of  any  bides  or  skins,  ' 
horns  or  hoofs,  or  any  other  part  of  any  cattle  or  beast,  for  such  time  or 
times,  and  under  sudi  rogulations  as  his  Majesty  sliall  judge  most  expe- 
dient and  effi'Ctual  to  prevent  any  contagious  disttrnjicr  from  being  brought 
into  the  kingdom. 

XXyil.  Provided  also,  and   be  it  enacted,  that  nothing  in  this  act  Not  to  sffcct 
contained  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  an  imporfiion  of 
act  made  in  the  forty-seventh  year  of  the  reign  of  his  late  Majesty  King  1:^1'°'^^' 
<Jeorge  the  Third,  intituled  "  An  Act  to  authorize  His  Majesty  to  per-  47  g.  3.  *t.  2. 
mit  the  Importation  of  Naval  Stores  from  any  place  in  Ships  belonging  to  c.  37. 
States  in  Amity  with  His  Majesty,  and  navigated  in  any  manner  what- 
ever;" nor  to  prevent  the  importation  of  naval  stores  under  any  licence 
granted  in  pursuance  of  the  said  recited  act. 

XXVHI.   Provided  also,   and  be   it  enacted,  that  nothing  in  this  act   Not  to  nffcct 
contained  shall  extend  or  be  construed  to  extend  to  repeal  or  alter  any  of  "iporiaiion  of 
the  provisions  contained  in  an  act  passed  in  the  thirty-second  year  of  the  Sil^^k  u™b*nrk 
reign  of  his  late  Majesty  King  George   the  Third,  for  allowing  the  im-   under  32  G.  3. 
portatjon  of  quercitron  or   black  oak  bark,  when  the  price  of  oak  bark   c.  49.  1.  1. 
shall  be  under  the  prices  mentioned  in  an  act  of  the  twelfth  year  of  hit. 
■aid  Majesty's  reign,  for  encouraging  the  manufacture  of  leather. 

XXIX.  provided  olso,  and   be  it  enacted,   that   nothing  in   this  act   Nottoaffiwt  -  ■ 
contained   shall  extend  or  be  construed   to  extend  to  alter,   repeal,  or  in   ^''5'  ?')''''''• 
any  way  affect   the  payment  of  any  duties  payable   by  law  to  the  several   commiuv  or*' 
companies  of  merchants  of  England,  commonly  called  or  known  by  the   the  Kuijia 
name  of  the  Levant  Company,  or  the  Turkey  Company,  and  the  Russia  Compsuy, 
Company  ;  but  that  all  such  duties  shall  continue  and  remain  payable  in 

like  manner  as  before  the  passing  of  this  act. 

XXX.  Provided  also,  and  be  it  enacted,   that  nolhin>;  in  this  act  con-  Not  to  ,(r;.ct 
tained  shall  extend  or  be  construed  to  extend  to  repeal  or  in  anywise  alter  ''i""^»  "f  i>ack- 
the  duties  of  package,  scavage,   bailage,  or  [lortage,  or  any  other  duties  ^],o^iio"    / 
payable  to  the  mayor  and  commonalty  of  the  citizens  of  the  city  of  Lon-  Loadon,  is 
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No.  IIL 

An  Act  to  regulate  the  Trade  between  his  Majesty's  Possessions 
in  America  and  the  West  Indies  and  other  Places  in  America 
and  the  West  Indies. — 3  Geo.  4.  c.  44. 

Whcreas  dWers  acts  of  parliament  haye  been  from  time  to  time  passed,  Acts  regulating 
for  regulating  the  importation  and  exportation  of  certain  articles  into  and  tj>e  Jmporu- 
from  certain  territories,  islands,  and  ports,  under  the  dominion  of  his  *'**^^*'  ^V 
Majesty,  in  America  and  the  West  Indies ;  and  it  is  expedient  that  tlie  ^ruin  articlei 
said  several  acts  should  be  repealed,  and  other  provisions  made  in  lien  into  and  from 
thereof:  be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  certain  colo- 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tempo-  ^^^^^^^ 
ral,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the  au-  indies  herein 
thority  of  the  same,  that  from  and  after  the  passing  of  this  act,  an  act  recited  re- 
passed in  the  twenty-eighth  year  of  the  reign  of  his  late  Majesty  King  pealed;  ris. 
George  the  Third,  intituled  "  An  Act  for  regulating  the  Trade  between  28G.3.C.6, 
the  Subjects  of  his  Majesty's  Colonies  and  Plantations  in  North  America, 
and  in  the  West  India  Islands,  and  the  Countries  belonging  to  the  United 
States  of  America,  and  between  his  Majesty's  said  ^objects  and  the  Fo- 
reign Islands  in  the  AVest  Indies ;"  also,  an  act  passed  in  the  twenty- 
eighth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intituled  "  An  Act  to  allow  the  Importation  of  Rum  and  other  Spirits  28G.3.C.39- 
from  his  Majesty^s  Colonies  or  Plantations  in  the  West  Indies,  into  the 
Province  of  Quebec,  without  Payment  of  Duty,  under  certain  Condi- 
tions and  Restrictions ;"  also,  an  act  passed  in  the  twenty-ninth  year  of 
the  reign  of  his  said  late  Majtsty,  intituled  "  An  Act  to  enable  his  Ma-  29G.3.C.  16. 
jesty  to  authorize,  in  case  of  Necessity,  the  Importation  of  Bread,  Flour,  ^ 

Indian  Com,  and  Live  Stock,  from  any  of  the  Territories  belonging  to 
the  United  States  of  America,  into  the  Province  of  Quebec,  and  all  the 
Countries  borderin;^  on  the  Gulf  of  Saint  Lawrence,  and  the  Islands 
within  the  said  Gulf,  and  to  the  Coast  of  Labrador;"  also,  another  act 
passed  in  the  twenty-ninth  year  of  the  reign  of  his  said  late  Majesty, 
intituled  "  An  Act  for  explaining  and  amending  an  Act  passed  in  the  29G.3.C.W. 
last  Session  of  Parliament,  intituled  ^  All  Act  to  regulate  the  Trade  be- 
tween the  Subjects  of  his  Majesty's  Colonies  and  Plantations  in  North 
America,  and  in  the  West  India  Islands,  and  the  Countries  belon;;ing  to 
to  the  United  States  of  America,  and  between  his  Majesty's  said  sub- 
jects and  the  Foreign  Islands  in  the  West  Indies ;' "  also,  an  act  passed 
in  the  thirtieth  year  of  the  reign  of  his  said  late  Majesty,  intituled  "An  30G.3.G.8. 
Act  to  amend  two  Acts  made  in  the  Twenty-eighth  Year  of  the  Reign 
of  his  present  Majesty,  the  one  intituled  '  An  Act  for  regulating  tlie 
Trade  between  the*  Subjects  of  his  Majesty's  Colonies  and  Plantations  in 
North  America,  and  in  the  West  India  Islands,  and  the  Countries  be- 
longing to  the  United  States  of  America,  and  between  his  Majesty's 
said  Subjects  and  the  Foreign  Islands  in  the  West  Indies ;'  and  the 
other  intituled  ^  An  Act  to  allow  the  Importation  of  Rum  or  other  Spirits 
from  his  Majesty's  Colonies  or  Plantations  in  the  West  Indies,  into  the 
Province  of  Quebec,  without  Payment  of  Duty,  under  certain  Condi- 
lions  and  Restrictions ;' "  also,  an  act  passed  in  th«  thirty-first  Year  of 
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muda  in  British  Ships,  to  he  exported  to  the  Territories  of  the  United 
States  of  America  in  Foreis^n  Ships  or  Vessels,  and  to  permit  Articles. 
the  Production  of  the  said  United  States,  to  he  imported  into  the  said 
Island  in  Foreign  Ships  or  Vessels ;"  also,  another  act  passed  in  the  said 
fifty-second  year  of  the  reign  of  his  said  late  Majesty,  intituled  "  An  Act  52G.3,  c  19. 
for   allowing   certain  Articles  to  be  imported  into  the  Bahama  Islands, 
and  exported  therefrom  in  Foreign  Vessels,  and  for  encou^raging  the  Ex- 
portation of  Salt  from  the  said  Islands  ;**  also,  an  act  passed  in  the  fifty- 
third  year  of  the  reign  of  his  said  late  Majesty,  intituled  "  An  Act  to  53  G.  3.  c.  37, 
amend  an  Act  of  the  Twenty-eighth  Year  of  his  present  Majesty,  for  al- 
lowing the  Importation  of  Rum  or  other  Spirits  from  his  Majesty's  Colo- 
nies or  Plantations  in  the  West  Indies  into  the  Province  of  Quebec, 
without  Payment  of  Duty;"  also,  another  act  passed  in  the  fifty-third 
year  of  the  reign  of  his  said  late  Majesty,  intituled  ^*  An  Act  for  further  53  G.  3.  e.  SO. 
allowing  the  importation  and   Exportation  of  certain  Articles  at  the 
Island  of  Bermuda ;"  also,  an  act  passed  in  the  fifty-fourth  year  of  the 
reign  of  his  said  late  Majesty,  intituled  '^  An  Act  to  revive  and  make  54  g.  3.  e.  48. 
perpetual  certain  Acts  for  consolidating  and  extending  the  several  Laws 
in  force,  for  allowing  the  Importation  and  Exportation  of  certain  Ar- 
ticles into  and  from  certain  Ports  in  the  West  Indies ;"  also,  an  act  passed 
in  the  fifty-seventh  year  of  the  reign  of  his  said  late  Majesty,  intituled 
"  An  Act  to  extend  the  Powers  of  Two  Acts,  for  allowing  British  Plant-  57  G.3.  c.28. 
ation  Sugar  and  Coffee,  and  other  Articles,  imported  into  Bermuda  in 
British  Ships,  to  be  exported  to  America  in  Foreign  Vessels,  and  to 
permit  Articles,  the  Produce  of  America,  to  be  imported  into  the  said  • 
Island  in  Foreign  Ships,  to  certain  other  Articles  ;*'  also,  another  act 
passed  in  the  said  fifty-seventh  year  of  the  reign  of  his  said  late  Majesty, 
intituled  "  An  Act  to  extend  several  Acts  for  allowing  the  Importation  57  g.  3.  c.  74. 
and  Exportation  of  certain  Goods  and  Merchandize  to  Porta  Maria  in 
the  Island  of  Jamaica,  and  to  the  Port  of  Bridge  Town  in  the  Island  of 
Barbadoes ;"  also,  an  act  passed  in  the  fifty-eighth  year  of  the  reign  of 
his   said  late  Majesty,  intituled  "  An  Act  to  allow,  for  Three  Years,  53  g.  3.  c.  I9» 
and  until  Six  Weeks  after  the  Commencement  of  the  then  next  Session 
of  Parliament,  the  Importation,  into  Ports  specially  appointed  by  his 
Majesty,  within  the  Provinces  of  Nova  Scotia  and  New  Brunswick,  of 
the  Articles  therein  enumerated,  and  the  Re-exportation  thereof  from  such 
Ports ;  also,  an  act  passed  in  the  said  fifty-eighth  year  of  the  reign  of  his 
said  late  Majesty,  intituled  "  An  Act  to  permit  the  Importation  of  cer-  59  g.s.c.  27. 
tain  Articles  into  his  Majesty's  Colonies  or  Plantations  in  the  West  In- 
dies, or  on  the  Continent  of  South  America,  and  also  certain  Articles 
into  certain  Ports  in  the  West  Indies ;"  also,  an  act  passed  in  the  fifty- 
ninth  year  of  the  reign  of  his  said  late  Majesty,  intituled  ''  An  Act  to  39  G.  3.  c  18. 
make  perpetual  an  Act  of  the  Forty-fourth  Year  of  his  present  Majesty, 
for  permitting  the  Exportation  of  Salt  from  the  Port  of  Nassau  in  the 
Island  of  New  Providence,  the  Port  of  Exuma,  and  the  Port  of  Crooked 
Island,  in  the  Bahama  Islands,  in  American  Ships  coming  in  Ballast  ;*' 
also,  an  act  passed  in  the  fifty-ninth  year  of  the  reign  of  his  said  late 
Majesty,  intituled  "  An  Act  to  extend  the  Provisions  of  Three  Acts  of  59  G.  3*  c,  5ft* 
the  Fifty-second,  Fifty-third,  and  Fifty-seventh  Years  of  his  present 
Majesty,  for  allowing  British  Plantation  Sugar  and  Coffee,  and  other 
Articles,  imported  into  Bermuda  in  British  Ships,  to  be  exported  to 
America  in  Foreign  Vessels,  and  to  permit  Articles,  the  Produce  of 
America,  to  be  imported  into  Bermuda  in  Foreign  Ships,  to  certain 
other  Articles ;"  also,  an  act  passed  in  the  first  year  of  the  reign  of  his 
preMiit  Majesty,  istltuled  ^^  An  Act  to  extend  several  Acts  for  allowing  1  g.  4.  c.  12. 


[  such  colony,  plantatkHi,  or  iiland,  for  the  due  landing  the  Mid  arUdei  it 
[  the  port  or  ports  for  which  entered,  and  for  prodncing  a  certificate  thereof 
I   witiun  twelve  months  from  the  date  of  lach  bond,  nnder  the  hand  and 
f  aeol  oP  the  British  consul  or  vice-consul  resident  at  the  port  or  place 
where  the  said  articles  shall  have  been  landed ;  bnt  in  case  there  shall 
not  be  aaj  such  consul  or  vice-consul  there  resident,  such  certificate  (o  be 
under  the  band  and  seal  of  the  chief  magistrate,  or  under  the  hand  and 
seal  of  two  known  British  merchants  residing  st  such  portor  place;  but 
such  bond  may  be  discharged  by  proof  on  oath  by  credible  persons,  that 
the  said  articles  were  taken  by  enemies,  or  perished  in  the  seas :  pro-  Not  to  allcnr 
vided  always,  that  nothing  herein  contained  shall  be  constraed  to  penult     ^  eipoftotion 
or  allow  the  exportation  of  any  arms  or  naval  stores,  unless  a  licence  shall  ^  itores'irith- 
have  been  obtained  for  that  purpose  from  his  Majesty's  secretary  of  state ;  oat  licmv*  of 
and  in  case  any  such  articles  shall  be  shipped  or  waterbomefor  the  purpose  !>■■  Msjetty'i 
ofbeingexported  contrary  to  this  act,  the  same  shall  be  forfeited,  and  shall  l^fTf'^'''' 
and  may  be  seised  and  prosecuted  as  hereinafter  directed. 

v.  Provided  always,  and  be  it  further  enacted,  that  for  ten  years  Not  to  exclude 
after  the  passing  of  this  act,  nothing  in  this  act  contained  shall  extend  or  !?'*''?  rcuela 
be  construed  to  extend  to  exclude  from  the  trade  allowed  by  this  act  any  ^f^  ^g^  gf  n^ 
foreign  aliip  or  vessel,  which  previous  to  the  passing  of  tliis  act. may  have  conntiy,  incb 
been  engaged  in  lawful  trade  with  his  Majesty's  said  colonies,  islands,  vcsmIi  hiringf  - 
or  plants  tioag,  on  account  of  such  ship  or  vessel  not  being  of  the  built  of  ^!^'7^i'!Xl 
the  country  to  which  such  ship  or  vessel  may  belong.  tn^irith  Um 

VI.  And  be  it  further  enacted,  that  in  case  any  doubt  shall  arise,  colontei. 
whether  any  goods,  wares,  or  merchandize  intended  to  be  exported  In  pmofof  thel*. 
any  foreign  ship  or  vessel,  under  the  authority  of  this  act,  had  been  gaiitTorimpoit- 
leg ally  imported  into  such  port,  the  legality  of  such  importation  shall  be  stioa  to  be 
made  to  appear  to  the  satisfaction  of  the  collector  and  comptroller,  or  ^"^^  '*t'"ii\. 
other  principal  officer  of  the  customs  of  such  port,  before  such  goods,'  f^^^l^_ 
wares,  and  merchaudiie  shall  be  suffered  to  be  shipped  for  exportation. 

VII.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  On  Importation 
act,  there  shall  be  raised,  levied,  collected,  and  paid  unto  his  Majesty,  ofwUclwlnto 
his  heirs  and  successors,  upon  the  several  articles  eanmerated  or  described  fj^^ia  Sche^ 
iu  the  said  Scheduleraarked(C), imported  orbroughtintoanyofthe  ports  dnle  (A.)  cer- 
enumerated  in  the  Schedule  marked  (A.)  from  any  such  foreign  island,  taindntiei 
state,  or  country,  under  the  authority  of  this  act,  the  several  duties  of  g''^5'  ^U  j 
castoms  as  the  same  are  respectively  inserted  or  described  and  set  forth  in  j^  j^  paid  for 
figures  in  the  said  Schedule  annexed  to  this  act,  marked  (C),  and  the  the  Dm  of  tha 
Hme  shall  be  under  the  management  of  the  commissioners  of  the  customs  Eolooiei. 

in  England,  and  shuU  be  raised,  levied,  collected,  paid,  and  recovered  in 
such  and  the  like  manner  and  form,  and  by  sach  and  the  like  rules, 
ways,  means,  and  methods  respectively,  and  under  such  penalties  and  for- 
feitures, s5  any  other  duties  now  payahle  to  his  Majesty  on  goods  imported 
into  any  of  the  islands,  plantations,  colonies,  or  territories  belonging  to  or 
under  the  dominion  of  his  Majesty  in  America  or  the  West  Indies,  are  or 
■nay  be  raised,  levied,  collected,  paid,  uod  recovered  by  any  act  or  acts 
of  parliament  now  in  force,  as  fully  and  effectoally  to  all  intents  and  pur- 
poses as  if  the  several  clauses,  powers,  directions,  penalties,  and  forfei. 
tures  relating  thereto,  were  particularly  repeated  and  again  enacted  in  the 
,  body  of  this  act ;  and  the  produce  of  such  duties  shall  be  paid  by  the 
collector  of  the  customs  to  the  treasurer  or  receiver" general  of  the  cokmy, 
province  or  pbtntation  in  which  the  same  shall  be  respectively  levied,  to  be 
applied  to  such  uses  and  purposes  as  may  be  directed  by  the  authority 
of  the  rtispective  general  courts  or  general  assemblies  of  such  coloiues, 
provinces,  or  plantations.  '  S 


fr 


colony,  plantation,  or  island ;  and  the  valne  w  declared  on  the  oaths  of 
such  persoDg  shall  be  deemed  to  be  the  trne  and  real  value  of  sach  articles, 
and  upon  vtiich  the  duties  specified  in  the  said  Schedule  marked  (C.) 
shail  be  charged  and  paid. 

X.  And  be  it  ftirther  enacted,  that  if  the  importer  or  proprietor  of  such  Im potter ivfiu- 
articles  shall  reruse  to  pay  the  duties  hereby  imposed  thereon,  it  shall  and  ing  to  paj  the 
may  be  lawful  for  the  collector  or  other  chief  officer  of  the  customs  where  duiles>  thew^ 
such  articles  shall  be  imported,  and  he  is  hereby  respectively  required,  to  J^'j*^ 
take  and  secure  the  same,  with  the  casks  or  other  package  thereof,  aad         ' 
to  cause  the  same  to  be  publicly  sold,  within  the  space  of  tweoty  days  at 
the  most  after  such  refusal  made,  and  at  such  time  and  place  as  such  offi- 
cer shall,  by  four  or  more  days'  public  notice,  appoint  for  that  purpose, 
which  articles  shall  be  sold  to  the  best  bidder ;  and  the  money  arising  by 
the  sale  thereof  shall  be  applied,  in  the  first  place,  in  payment  of  the  said 
doties,  together  with  the  charges  that  shall  ha*e  been  occasioned  by  the 
SBid  sale  ;  and  the  overplus,  if  any,  shall  be  paid  to  such  importer  or  pro- 
prietor, or  any  other  person  authorised  to  receive  the  same. 

XI.  And  be  it  further  enacted,  that  whenever  any  foreign  article  is  Portign  ■rttclea 
liable  to  duty  by  this  act  on  the  importation  thereof  into  any  of  his  Ma-  chfti^d  with 
jesty's  colonies,  plantations,  or  islands  in  America  or  the  West  Indies,  ^^J  onimpor- 
under  the  provisions  of  this  act,  the  like  duty  shall  be  payable  upon  any  piaMVinowth 
such  foreign  article  when  Imported  into  any  such  colonies,  plantations,  or  to  pay  tbesams 
islands  direct  from  any  part  of  the  United  Kingdom  of  Great  Britain  and  duty  »  on  im- 
Ireluud ;  and  such  duty  shall  be  raised,  levied,  collected,  and  paid,  in  '"?'!^j'  ?' 
such  and  the  like  manner,  and  be  appropriated  and  applied  to  such  and  direct  from  ihe 
the  like  uses,  as  the  duty  payable  upon  the  like  article  itnported  from  any  United  Kinif- 
other  place,  uuder  the  provisions  of  this  act,  is  by  this  act  directed  to  Iw  dom. 
raised  and  applied. 

XII>  Provided  always,  and  be  it  further  enacted,  that  if  upon  the  Dadetnotpar- 
importation  of  any  article  charged  with  duty  by  this  act,  the  said  article  >U(  it  urUdci 
ahall  also  be  liable  to  the  payment  of  duty  under  the  authority  of  any  "^  K»ble  to  a 
colonial  law,  equal  to  or  exceeding  in  amount  the  duty  charged  by  this  act,  uu^iui^ut 
then  and  in  soch  case  the  duty  charged  upon  inch  article  by  this  act  shall  ta  the  duties 
not  be  demanded  tir  paid  upon  the  importation  of  such  article:  provided  herebycluifted. 
also,  that  if  the  duty  payable  under  such  colonial  law  shall  be  less  in  ifeDloninl  Jntr 
amonnt  than  the  duty  payable  by  this  act,  then  and  in  such  case  the  dif-  be  lew,  the di^ 
ference  only  in  the  amount  of  the  duty  payable  by  this  act,  and  the  duty  ference  only  to 
payable  under  the  authority  of  such  colonial  law,  shall  be  deemed  to  **"  f"^ 
be  the  dnty  payable  by  this  act ;  and  the  same  shall  be  collected   and 
paid  in  such  and  the  like  manner,  and  appropriated  and  applied  to  such 
and  the  like  uses,  as  the  duties  specified  in  the  said  Schedule  annexed  to 
this  act  marked  (C.)  are  directed  to  be  collected,  paid,  appropriated, 
and  applied. 

XIII.  And  be  it  further  enacted,  that  oU  snms  of  money  granted  and  Dntiettobe 
imposed  by  this  act  as  duties  shall  be  deemed  and  are  hereby  declared  *t<^iiv  monsy 
to  be  sterling  money  of  Great  Britain,  and  shall  be  collected,  recovered,  JTi!^*""" 
and  paid,  to  the  amount  of  the  value  which  such  nominal  sums  bear  in 

Great  Britain;  and  that  such  monies  may  be  received  and  taken  accord- 
ing to  the  proportion  and  value  of  five  shillings  and  sixpence  the  oanc« 
in  silver. 

XIV.  And  be  it  further  enacted,  tlut  any  article  ennmernted  in  the  ArtidMenii- 
Schedule  (B.)  legally  imported  as  aforesaid  under  the  authority  of  this  aunud  ia 
act  shall  be  allowed  to  be  exported  in  any  British  ship  or  vessel,  owned  Schadnle  (^) 
and  navigated  according  to  law,  to  any  other  British  island,  colony,  or  ^J^  t^oAnr 
plantation  in  America  or  the  West  Indies,  providod  that  upon  dv  in^  Britiah  uikM?, 


coancil,  tkll  th<>  privikges  and  advantages  of  this  act,  and  all  the  provi- 
sioRS,  [leiialtics,  and  forrdtures  therein  contained,  shall  extend  and  be 
deemed  and  construed  to  extend  to  an}^  such  port  or  ports  respectively, 
OS  fully  ai  if  the  same  had  been  inserted  and  enumerated  in  the  said 
schedule  at  ttic  time  of  passing  thia  act. 

XVII.  And  be  it  furtiier  enacted,  that  no  articles,  except  such  as  are  Nowticlei,  ex- 
enumerated  in  the  Schedule  marked  (B.),  shftll  be  imported  in  any  such  "^P' w*:'' "!" 
British-bailt  ship  or  vessel,  or  in  any  such  foreign  ship  .  or  vessel,  or  in  tbe  Scbcdale 
any  British-built  ship  or  vessel  so  sold  as  aforesaid,  from  any   foreign    (BOtobeim* 
country  or  state,  on   the   continent  of  America,  or   island  in   the  West   porUd,  on  pala 
Indies,  into  any  of  the  ports  enumerated  in  the  Schedule  marked  (A.),  ^th  t^"^l 
or  into  any  port  which  may  be  added  to  tlie  Schedule  marked  (A.),  by  &c, 
virtue  of  any  order  in  council  as  aforesaid,  on  any  pretence  whatever,  on 
pain  of  forfeiting  such  articles,   together  with  the  ship  or  vessel  in  which 
the  same  shall  have  been  imported,  and  the  guns,  tackle,  apparel,  and 
furniture  of  such  ship  or  vessel ;  and  in  every  such  case  the  same  shall 
and  may  be  seized  by  any  officer  or  oSicers  of  his  Majesty's  customs  or 
navy,  who  are  or  shall  be  authorized  and  empowered  to  make  Betznres  in 
cases  of  forfeiture,  and  shall  and  may  be  prosecuted  in  such  manner  aa 
hereinafter  directed. 

XVIII-  And  be  it  further  enacted,  that  no  articles  whatever  shall  be  Ji''."^*!?^'* 
imported  or  exported,  either  in  a  British-built  ship  or  vessel,  or  in  any  exoOTtSM-" 
inch  foreign  ship  or  vessel  as  aforesaid,  from  or'to  any  foreign  country  cepttothe 
on  the  conV^nnit  of  North  or  South  America,  or  from  or  to  an^  foreign  parts  mention- 
'      island  in  the  West  Indies,   into  or   from  any  port  of  any   British  colonv,   =''  '"  Scbednla 
"     plautatioii,  or  i-dand  in  America  or  the  West  Indies,    not  enum.-raled  'in   f*'' 
'    the  Scliedule  !;nnexcd  to  this  act  marked  (A.)  on  any  pretence  whatever, 
'''    on  forfeiture  of  such  articles,  as  also  the  ship  or  vt^ssel  in  which  the  same 
'.    shall  be  imported,  witji  all  tier  guns,  furniture,  ammunition,  tackle,  and 
>'    apparel. 

"        XIX.  Provided  always,  and  be  it   further  enacted,  that  nothing  in  Not  to  affect 
'    this  act  contained  shall  aifect  or  be  construed  to  affect  the  riglit  which  *''rtfn*'''i°n'ril 
''    British  subjects  or  others  may  enjoy  under  any  law  in  force  at  the  pass-  ^y^  ghipi,  the 
>'     ing  of  this  act,  of  exporting  in  British  ships  from  porti  not  enumerated   produce  ol  tbe 
'■'■     in  the  said  Schedule  marked  (A.)  the  produce  of  the  fisheries  carried  on   fi"heriei, 
i'    from  any  of  his  Majesty's  said  colonics,  plantations,  or  islands. 

>■        XX.  And  be  it  further  enacted,  that  all  penalties  and  forfeitures  im-   Howpen.ltle* 
*'    posed  by  this  act  shall  and  may  be  respectively  prosecuted,  sued  for,  and  ^  y,  be  raco- 
/    recovered,  and  divided  in  Great  Britain,  Guernsey,  Jersey,  or  the   Isle   vered. 
^    oF  Man,  or  in  any  of  his  Majesty's  colonies  or  islands  in  America,  in  the 
<'    lame  manner  and  form,  and  by  the  same  rules  and  regulations  in  all  re- 
spects, in  so  far  as  the  same  are  applicable,  as  any  other  penalties  and 
forreiturcs  imposed  by  any  net  or  acts  of  parliament   made   for   the  secu- 
rity of  the  revenue  of  the  customs,  or  for  the  regulation  or  improvement 
^     thereof,  or  for  the  regulation  of  trade  or  navigation,  and  which  were  in 
;■     force   immediately   before  the   passin;;  of  this   act,  may  be  respectively 
i'    pmecuti'd,  sued  for,  recovered,  and  divided  In  Great  Britain,  Guernsey, 
it     Jeney,  or  the  Isl«  of  Man,  oc  in  any  of  his  Majesty's  colonies  or  islands 
^     in  America.  .  ..jj  i — > 


SCHEDULES 

ro   WHICH    THIS   ACT  HSFSRS. 


SCHEDULE  (A). 
LIST    OF  FREE    PORTS. 

Kingitoa,  SaTumah  Le  Mar,  Mootego  Baj,  Santa\ 

Lncia,  Antonio,  Saint  A&d,  Falmonth,  Maria^V  Jamaica. 

Morant  Bay  .  .  •  -) 

Saint  George  ,  .  -  .  GantASA. 

Rogeao  -  -  -  -  -  Do"!"":*- 

Saint  John'*        ....  -  Aktioua. 

SanJowf Tbiimba*. 

Scarborough ToiAoo. 

Road  Harbour  ....  Toetola. 

Nunu  .....  New  Pkotibw* 

Pitt't  Town        .....  Chooked  Isu»»- 

Kingston  .....  Saint  Vincor. 

Port  St.  George  and  Port  Hamilton  -  -  Buutoda- 

Anf  Port  where  there  is  a  Cnitoin  Hknao  -  Bahamas. 

Bridgetown         ...  -  -  Barbamih. 

St.  John's,  St.  Andrew's  -  -  -  New  BbosW* 

Halirax  .....  NoTA  Scohi- 

Quebec  .....  Cahaoa. 

St.  John's  ....  -  NswroanUMf^ 

George  Town  ....  I>f»iA&AM. 

New  Amsterdam  ....  Bekbick 

Castries  -  -  -  •  .St.  LociA- 

Basseterre St.  Km*. 

Charles  Town  ....  Nsns. 

Plymouth MoKWKEAAi- 


L 


SCHEDULE  (B.) 

Auei. 

Live  Stock  of  ujioit. 

Bariejr. 
Beans. 

Lumber. 
Logwood. 

BlKUit 

Bread. 

Mahoguijr,  and   other  Wood  for 

Beaver,  and  all  Mrtf  of  Fur. 

Cftbiaet  Wwea. 

Bowsprits. 

M.SU. 
Miilei. 

Calavancet. 

Cocoa- 

Neet  Citlle. 

Cattle. 

CochineaL 

Oeti. 

Coin  and  BnlUon. 

Cotton  Wool. 

Pease. 

Potoloei. 

Drags  of  all  sorts. 

Poultry. 

Diamonds  and  Preciooj  Stonei. 

Pitch. 

Flax. 
^     Fniit  and  Vegetables. 

Rice. 

.     Fnitick,  and  all  sorti  of  Wood  for 

Dyers'  use. 

Stevei. 

Flonr. 

Skint. 

■,     Grain  of  any  sort. 

Shingta. 

,     Garden  Seeds. 

Sheep. 

Hay. 

T.r. 

i     Hemp. 

T.II0W. 

'     Beading  Boards. 

Tobacco. 

,     Hones. 

Turpentine. 

,    Hog.. 

Timber. 

HidM. 

Tortoise-ihelL 

'     Hoops. 

Hud  W«Kl  or  Mill  Timber. 

Wool. 

Wheel. 

'.    Iidiu  Com  Mol. 

luUgo. 

Tarda. 

An  Act  to  Mgulate  the  Trade  between  hia  Majesty's  Posseesioos 
in  America  and  the  West  Indies,  and  other  Parts  of  the  World. 
— 3  Geo.  4.  c.  45. 

■Whekeas  His  expedient  to  allow  greater  freedom  o/ trade  and  intercourse 
between  the  colooies,  plantations,  and  islands  belonging  to  his  Majesty, 
in  America  and  in  the  Wert  ladies,  and  other  parts  of  the  world ;  and 
to    repeal  certain  acts  now  in  force  relating  tn  the  trade  and  iaterconrse 
hitherto  allowed  to  be  carried  on  between  his  Majesty's  colonies,  planU- 
tions,  islands,  and  places  in  Europe  south  of  Cape  Finisterre,  and  to 
make  further  provision  for  encouraging  and  extending   the  same :  be  it  AcUinlput) 
therefore  enacted  by  the  King's  moat  excellent  Majesty,  by  and  with  P'  "^J^"' 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com-  J^^^^ 
mons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the  bttween  the 
nme,  that  so  much  of  an  act  passed  In  the  twenty-fifth  year  of  the  reign  Britiih  colo- 
of  King  Charles  the  Second,  intituled  "  An  Act  for  the  Encouragement  niei«ndEurope 
of  the  Greenland  and  Eastland  Trades,  and  for  the  better  securing  the  ^c.xiJ7^ 
Plantation  Trade"  as  imposes  a  duty  upon  the  exportation  of  sugar,  to- 
bacco, cotton  wool,  indigo,  guiger,   logwood,  fustic,  dying  wood,  and 
cocoa  nuts,  from  any  of  his  Majerty's  plantations  in  America,  Asia,  or 
Africa ;  also  an  act  passed  in  the  fifty-first  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled  "An  Act  to  regulate  the  3ia.3.c.97. 
Trade  between  Places  in  Europe  South  of  Cape  Finisterre,  and  certain 
Ports  in  the  British  Colonies  in  North  America;"  also  an  Act  passed  in 
the  fifty -second  year  of  the  reign  of  his  said  late  Majesty,  intituled  "  An  S20.3.C.98. 
Act  to  permit  Sugar,  CoflTee,  and  Cocoa,  to  be  exported  from  his  Ma- 
jesty's Colonies  and  PUntations  to  any  Port  in  Europe  to  the  South  of 
Cape  Finisterre,  and  Com  to  be  imported  from  any  such  Port,  and  from 
the  Coast  of  Africa  into  the  said  Colonies  and  Plantations,  under  Licences 
granted    by  the  Collectors  and  Comptrollers  of  the  Customs ;"  also,  so 
mnch  of  an  act  passed  in  the  fifty-fifth  year  of  the  reign  of  his  said 
late  Majesty,  intituled  "  An  Act  to  regulate  the  Trade  between  Malta  55G.3.cM. 
and  its   Dependencies  and   his  Majesty's  Colonies   and  Phntations   in 
America,  and  also  between  Malta  and  the  United  Kiugdom,"  as  relates 
to  the  trade  allowed  to  be  carried  on  between  the  Island  of  Malta  and 
the  Dependencies  thereof,  and  his  Majesty's  Colonies  and  PUntations  in 
America ;  also  an  »ct  passed  in  the  fifty-scTenth  year  of  the  reign  of  his 
said  late  Majesty,  intituled  "An  Act  to  extend  the  Privileges  of  the  57Q.3.C.4.     - 
Trade  of  Malta  to  the  Port  of  Gibraltar  ;"  also  another  act  passed  in  the 
fifty-seventh  year  of  the  reign  of  his  said  late  Majesty,  intituled  «  An  57G.3.e.W. 
Act  to  allow  the  Importation  of  Oranges  and  Lemons  trom  the  Aeores 
and  the  Madeiras  into  Ae  British  Colonies  iu  North  America,   shall 
be  and  the  same  are  hereby  repealed,  save  and  except  as  to  the  reco- 
very  of  any   forfeiture  or  penalty  incurred  on  or  before  the   passing 
of  this  act :  provided  nevertheless,  that  all  acta  expressly  repealed  by    , 
any  of  the  said  acts  shall  be  deemed  and  taken  to  be  and  shall  remain 
repealed. 


SKpoitM  Dj  vmue  oi  wm  bci,  aii  men  tmcies  >o  tecen  or  isden  on  board  ttcles  tlmn  meh 
snch  ship  or  Tewel  ihall  be  forfeited  and  loit,  and  shall  and  may  be  u  art  rIIowmI 
Beis«d  bj  the-  caomandeT  or  commaadera  of  anj  of  his  Majesty's  shipi  ^  ''^  eiporced 
pr  TMself  of  war,  or  any  commissioned,   warrant,  or  petty  officer  spe-  t^'J^"'' "' 
oivllf  aathoriied  by  him  or  them,  or  by  anj  officer  or  officers  of  the 
CMatoms ;  and  the  maater  and  shipper  «f  any  nch  goods  shall  severally 
fivrfsit  doable  the  valne  of  the  goods  so  Uden  or  taXen  on  board  con- 
tni7  to  the  directions  of  this  act. 

VI.  And  be  it  fnither  enacted,  that  the  penon  exporting  fiih  from  Before  thip- 
any  Brlti^  colony  or  plantation  in  North  America,  to  any  port  or  place  oieat  of  fiih, 
u  aforesaid,  under  the  authority  of  this  Act,  shall  make  oath  at  the  port  oMli^obcmsde 
of  ahipment,  before  the  chief  officerof  the  custom*  at  snch  port,  or  if  proance'oftbe 
there  be  no  snch  chief  officer  of  the  customs,  then  before  a  magistrate,  Brttiih  fiih-- 
or  If  then  be  no  magistrate,  then  before  two  respectable  persons  being  eriea. 
at  Bach  port  or  ports  (which  oath  snch  officer  of  the  customs,  or  magis- 
trate, or  nch  respectable  persona  as  aforesaid,  are  hereby  authoriied  to 
admfailster)  that  the  said  fish  Is  the  produce  of  the  British  fisheries,  really    - 
and  boH&jide  takes  and  cured  byhis  Majesty's  subjects  carrying  on  the 
■aid  fisberiea  from  some  of  the  British  colonies  or  plantations  in  North 


VII.  And  be  it  further  enacted,  that  before  the  shipment  of  any  Vyoa  sbipineat 
pickled  fish  or  dry  fish,  for  the  parpose  of  exportation  from  Canada  to  "f  pickled  or 
any  pert  or  place  as  aforesaid,  under  the  authority  of  this  act,  the  person  1*7  ^''  '^"? 
in  whose  possession  the  same  shall  have  continued  from  the  time  of  its  to  be  mode  of 
being  landed  from  the  British  fishing  vessel  employed  in  the  taking  it,  iti  being  the 
until  the  same  shall  be  so  shipped  for  exportation,  shall  make  oath  before  pi^dnce  of  Uie 
the  chief  officers  of  the  customs  at  Quebec  (who  is  hereby  authorized  to  ^^bI^^^' 
administer  such  oath),  that  the  same  is  the  produce  of  the  British  Ame- 
rican fisheries,  really  and  bon&  fide  taken  end  cured  by  his  Majesty's 

mbjecti  carrying  on  the  said  fisheries  from  some  of  the  said  colonies  or 
jdantations. 

VIII.  And  be  it  farther  enacted,  that  it  shall  be  lawful  to  export  in  The  artidei 
Uiy  British  ship  or  vessel,  owned  and  navigoted  according  to  law,  from  'niimcrHlsd in 
any  foreign  port  in  Europe  or  in  Africa,  or  from  Gibraltar,  the  island  of  ""=  I'^Sf."',' 
Malta  or  the  depeudencies  thereof,  or   the   islands  of  Guernsey,  Jersey,   mnTbecipart- 
Aldemey,  or   Surk,  to   any    of  his    Majesty'^   colonies,    plantations,  or   cd  from  ceitaia 
islands  in  America  or  the  West  Indies,  the  articles  enumerated  or  described  plarv&in  Eu- 
in  the  Schedule  hereunto  annexed  marked  (A.)  ;  any  thing  coutained  in  ^f''  "^  '?■ 
an  act  made  in  England  in  the   Gfteentli  yt-ar  of  the  reign  of  his  Majesty   Majesty's colo- 
King  Charles  the  Second,  intituled  "  An  Act  for  the  Encouragement  of  niei,  plnnts- 
Trade,"  or  any  other  act  or  acts  in  force  in   the  United  Kingdom,   or  in   tionB.orisliindi, 
Great  Britain  or  Ireland  respectively,  to  the  contrary  notwithstanding.       ""Brilish.hip.. 

I X.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  Dalies  to  Ire 
act  there  shall  be  raised,  levied,  collected,  and  paid  onto  his  Majesty,  his  paid  od  nrliciei 
heirs  and  successors,  upon  the  importation  of  the  several  articles  euame-  enumerated  in 
rated  or  described  In  the  Schedule  hereunto  annexed  marked  (B,),  into  |o  ,  ,'pon  t^eir 
any  of  his  Majesty's  colonies,  plantations,  or  islands  in  America  or  the  jailxirtsiioa 
West  Indies,  under  the  authority  of  this  act,  from  any  port  or  place  in  into  tlie  colo- 
Enrope  or  Africa  as  aforesaid,  the  several  duties  of  customs,  as  the  same  ■">■>  ^^• 

are  respectively  inserted  or  described  and  set  forth  in  figures  in  the  said 
Schedule  marked  B. ;  and  the  same  shall  be  raised,  levied,  collected, 
paid,  and  received  under  the  management  o\  the  commissioners  of  the 
customs  in  England,  in  such  and  the  like  manner  and  form,  and  liy  such 
•■d  the  lik49  ruifs,  ways,  means,  and  methods  respectively,  and  under  such 


-«dditio«  ot  tea  fffooAa  per  eenlumth6noa,  Rhill  be  deemed  and  taken  to 
be  tlie  Tslne  of  sach  articles  in  such  colonj',  plantation,  or  island  as  afore- 
said, in  lieu  of  the  value  so  declared  by  the  importer  or  proprietor,  or  his 
luioim  agent  or  factor,  and  upon  which  the  duties  specified  in  the  said 
7able  ahall  be  charged  and  paid ;  provided  also  that  if  it  shall  appear  or  in  cue  tha 
to  the  collector  or  other  chief  officer  of  the  CQstoQis,  that  such  artjcles  have  vJueoriDToii 
been  iavoiccd  below  the  real  and  tme  value  thereof  at  the  place  from  ^^^q,  '"' 
^rjience  the  same  were  imported,  or  if  the  invoice  price  is  not  known,  the 
articles  shall,  in  such  case,  be  eiuuniaed  bj  two  competent  persons,  to  be 
nomimUed  and  appointed  b;'  the  governor  or  comm&ader-in- chief  of  the 
colony,  plantation,  or  island  into  which  the  said  articles  are  imported  ; 
and  auch  perswis  shall  declare  on  oath,  before  the  collector  or  other  chief 
officer  of  the  customs,  which'oath  such  collectororother  chief  officerof  the 
customs  is  hereby  anthorized  to  administer,  what  is  the  true  and  real  value 
of  snch  articles  yi  such  colony,  plantation,  or  island ;  and  the  value  so 
declared  on  the  oaths  of  such  persons  shall  be  deemed  to  be  the  true  and 
real  Talue  of  nich  articles,  and  upon  which  the  duties  specified  in  the 
said  Schedule  marked  (B.)  shall  be  charged  and  paid. 

XII.  Andbe  itfnrther  enacted,that  if  theimporteror  proprietorofsnch  lupertcrrtfu 
articles  shall  refuse  to  pay  the  duties  hereby  imposed  thereon,  it  shall  and  ■■S.to  F*y  ^^' 
may  be  lawful  for  the  collector  or  other  chief  officer  of  the  customs  where  ^"{^'jo'be  " 
snch  articles  shall  be  *  imposed,  and  he  is  hereby  respectivdy  rtqoircd,  to  publicly  Mid 
take  and  secure  the  same,  with  the  casks  or  other  package  thereof,  and  tad  the  dutie 
to  cause  the  same  to  be  publicly  sold,  within  the  space  of  twenty  days  at  JJ^  chsrgea 
the  most  after  such  refusal  made,  and  at  such  time  and  place  as  such  offi-  <'"'""'  * 
cer  shall,  by  four  or  more  days'  public  notice,  appoint  for  that  purpose, 

which  articles  shall  be  sold  to  the  highest  bidder;  and  the  money  arising 
from  the  sole  thereof  shall  be  applied  to  the  payment  of  the  said  duties, 
together  with  the  charges  which  shall  have  been  occasioned  by  the  said 
sale;  and  the  overplus  (if  any),  Ehall  be  paid  to  such  importer,  pro- 
prietor, or  any  other  person  autltorized  to  receive  the  same. 

XIII.  Provided  always,  and  be  it  further  enacted,  that  if  upon  the  Datieinotpa 
importation  ofany  article  charged  with  duty  by  this  act,  the  said  article  shall  'f*'*  "'j!*,^'' 
also  be  liable  to  the  payment  of  duty  under  the  authority  of  any  colonial  ^  ^f";,]  j^ 
law,  equal  to  or  exceeding  in  amount  the  duty  charged  upon  such  article  by  equal  inxnion 
this  act,  then  and  in  such  case  the  duty  charged  upon  such  article  by  this  to  the  duties 
act  shall  not  bedemandedorpaid  upon  the  importBlionorsncharticle:  pro-  lierebychaixi 
vided  also,  that  if  the  duty  payable  under  such  colonial  law  shall  be  less  ifcolaalnNi 
in  amount  than  the  duty  payable  by  this  act,  then  and  in  such  case  the  dif-  tw  le»,  ilic  d 
ferenceonly  in  the  amoont  of  the  duty  payable  by  this  act,  and  tlie  dut/  J"""??  ""'y 
payable  under  the  authority  of  such  colonial  law,  shall  be  deemed  to       ^ 

be  the  duty  payable  by  this  act ;  and  the  same  shall  be  collected  und 
paid  in  snch  and  the  like  maonerj  and  appropriated  and  applied  to  such 
and  the  like  uses,  as  the  duties  specified  in  the  said  Schedule  annexed  to 
this  act  marked  (B.)  are  directed  to  be  collected,  paid,  appropri:iled, 
and  applied. 

Xiy.  And  be  it  further  enacted,  that  M  sums  of  money  granted  and  Daties,  pea* 
imposed  by  this  act  either  as  duties,  penalties,  or  forfeitures,  shall  be  ties,  md  for 
deemed  and  are  hereby  declared  to  be  sterling  money  of  Great  Britain,    '^*V"*  ^ 
and  shall  be  collected,  recovered,  and  paid,  to  the  amount  of  the  value  ,( ^  ceruia 
which  such  nominal  sums  bear  in  Great  Britain;  and  that  such  monies  rite, 
may  be  received  and  taken  according  to  the  proportion  and  value  of  five 
ihillings  and  sixpence  the  ounce  in  silver. 

*  Sic  Stat,  sed  qu«rc  bnparUi. 
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SCHEDULE  (B.) 

A.  ScHBDULB  of  Duties  payable  on  Articles  imported  into  His 
Majesty's  Colonies^  Plantations^  or  Islands  in  America  or  the 
West  Indies^  from  Ports  in  Europe  or  Africa,  under  the 
Authority  of  this  Act, 


Wine,  imported  in  Bottles,  viz. — 

French  Wine       -        •    the  Tun  of  252  Gallons 

Madeira  Wine     •        -    the  Tun  of  352  Gallons 

Portugal  Wine     -         -    the  Tun  of  252  Gallons 

Rhenish,  Germany  and>    ^^  ^lin  of  252  Gallons 

Hungary  Wine    -     ^ 

-  Spanish     Wine,      and^ 

Wine  not  otherwise^  the  Tun  of  252  Gallons 
enumeibted  3 

And  in  addition  to  the  specified  duties  hereby 

imposed  upon  such  Wines  respectively,  a  fur^ 
ther  Duty  for  every  100/.  of  the  true  and  real 
Value  thereof  »  -  -  - 

And  for  every  Dozen  of  Foreign  Quart  Bottles, 
in  which  such  Wine  may^be  imported 


Com 

Flour 

Grain 

Meal 

Peas 

Beans 

Headings 


For  every  100/.  of  the^ 
true  and  real  ValueS 
thereof         «>         -y 

-    for  every  1,000 


Lumber,  viz.  Yellow  or  White  Phie       per  1,000  Feet 

all  other  Descriptions 

Mm  Timber,  the  like  .  .  .  . 

Shingles,  for  every  1,000,  not  exceeding  12  Inches  in 
length  -  -  -  -  - 

'     ■        for  every  1,000,  exceeding  12  Inches   - 
Staves,  Oak,  Red  or  White      -  -    for  every  1,000 


Wood  Hoops 

Alabaster 

Anchovies 

Argol 

Anniseed 

Amber 

Almonds 

Brandy    - 

Brimstone 

Botargo    • 

Boxwood 


-    for  every  1,000 


> 


For  every  100^  of  the' 
true  and  real  Value, 
thereof 


£   ». 

d. 

10  10 

0 

7   7 

0 

7   7 

0 

1 
1 
1 

10 


0    7 

0  14 

1  1 
0    5 


9     9    0 


7    7    0 


7  10    0 
0    8    0 


12    0    0 


1  0 

1  0 

8  0 

0  0 


0 
0 
0 
3 


7  10    0 


*m 


.       ^ 
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Sdiedole  (B.)— «»»'«»**'*^ 


iet 


Opium 
Orris  Root 
Ostrich  Feathers 

Ochres 

Orange  Bads,  and  Peel 

OliTes  • 


Pickles,  in  Jars  and  Bottles  - 

Paintings 

Poxxolima 

Pumice  Stone        "- 

Punck 

Parmesan  Cheese 

Pickles 
PrinU 
Peavls 

Precious  Stones  (excefi^ 
I      Diamonds) 


£   i.   d. 


m  : 


Qmckilver 

Raisins 
I  Rhubarb 
Rice 


■ 


For  every  lOOl  »f  tbte^ 
true  and  real  Taltte> 
thereof        ♦        -  5 


7  10    0 


Sausages 

Senna 

Scmmony 

SarsapaiOla 

Saffron  *  * 

Safflower  '      •  -, 

Sponges 

1  Vermilfioii 
I  Vermicelli 

Wine,  Mt  In  Bottles^  except 
Wine  imported  tuto  New* 
foondland 

WheMQoei 


mrmmmtimmh 


mmmi^^ 


m^mmmm^ 
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iatitnled  ^^  An  Act  more  effectually  to  secure  the  Performfmce  of  Qaa«'28  Q.3.c.  34. 
rantine,  and  lor  amending  sereral   Laws  relating  to  the  Revenue  of 
CttstomS)"  as  relates  to  masters  of  ships  or  vessels  detaining  the  certifi- 
cates of  registry  of  the  same;  and  also  so  much  of  an  act  passed  in  the 
thlrt  j-fourth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
iatituled  ^  An  Act  for  the  further  Encouragement  of  British  Mariners,  34  G.  3.  c.  68. 
and  for  other  Purposes  therein  mentioned,"  as  relates  to  the  transfer  or' 
contract,  or  agreement  for  transfer,  and  the  alteration  of  property  in  any ' 
ship  or  vessel,  and  as  relates  to  the  certificate  of  registry  being  withheld 
or  detained  by  the  master  of  the  ship  or  vessel,  and  as  relates  to  the  regis- 
tering a  ship  or  vessel  de  naoo^  under  the  several  circumstances  therein 
mentioned ;  and  also  the  whole  of  an  act  passed  in  the  forty-eighth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  '^  An  48  0. 3.  c.  70. 
Act  to  provide  that  British  Ships  which  shall  be  captured  by  the  enemy, 
and  shall  afterwards  become  the  Property  of  British  Subjects,  shall  not  be ' 
entitled  to  thePrivileges  of  British  ships ;"  and  also  the  whole  of  an  act  passed ' 
inthe  forty-ninth  year  of  the  reign  of  his  late  Majesty,  intituled  ^^  An  Act  to'  49  0. 3.  c  41. 
amend  an  Act  made  in  the  Forty-eighth  Year  of  his  present  Majesty,  to  pro^ ' 
vide  that  British  Ships  captured  by  the  Enemy,  becoming  the  property  of' 
British  subjects,  shall  not  be  entitled  to  the  privileges  of  British  Ships ;"  and 
also  so  much  of  an  act  passed  inthe  fifty-fifth  year  of  the  reign  of  his  said  late 
Majesty,  intituled  ^^  An  Act  to  make  further  Regulations  for  the  Registry  of  ^  G.  3.  c.  116. 
Ships  built  in  India,"  as  relates  in  any  way  to  the  registerifig  of  ships  or  ves-  * 
sels  in  India;  and  also  the  whole  of  an  act  passed  in  the  fifty-ninth  year  of ' 
the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  ^<  An  Act  to '  59  G.  3.  c.  5. 
ascertain  the  Tonnage  of  Vessels  propelled  by  Steam ;"  and  also  so  much 
of  an  act  passed  in  the  first  year  of  the  reign  of  his  present  Majesty  King 
George  the  Fourth,  intituled  ^^  An  Act  for  granting  the  PrivUeges  of  l  G.4.c.9« 
British  Ships  to  Vessels  built  at  Malta,  Gibraltar,  and  Heligoland,  and 
certun  of  those  Privileges  to  Vessels  built  in  the  British  Settlements  at 
Honduras,"  as  relates  to  the  registering  of  ships  or  vessels  at  Malta, 
Gibraltar,  and  Heligoland ;  and  also  all  and  every  other  act,  or  so  much 
.    of  any  other  act  passed  in  Great  Britain  or .  in  Ireland,  as  relates  in  any 
;    way  to  the  registering  of  ships  and  vessels ;  shall  be  and  the  same  are 
hereby  respectively  repealed. 

II.  And  be  it  further  enacted,  that  from  and  after  the  thirty-first  day  No  vessel  to  ea- 
of  December  one  thousand  eight  hundred  and  twenty-three,  no  ship  or  'i^^.("^^f^ 
vessel  having  a  deck,  or  being  of  the  burthen  of  fifteen  tons  or  upwards,  '^    '^^^ 
shall  be  entitled  to  any  of  the  privileges  or  advantages  of  a  British  ship,  ' 
until  the  -person  or  persons  claiming  property  therein  shall  have  caused  the  ' 
same  to  be  registered  in  manner  hereinafter  mentioned,  and  shall  have  ob-  - 
I     taiaed  a  certificate  of  such  registry  from  the  person  or  persons  authorized 
to  make  such  registry  and  grant  such  certificate. as  hereinafter  directed; 
the  form  of  which  certificate  shall  be  as  follows ;  videlicet^ 

^  THIS  is  to  certify,  that  in  pursuance  of  an  act  passed  in  the  fourth  Certificate  of 
^  year  of  the  reign  of  King  George  the  Fourth,  intituled  An  Act  [here  registry. 
'  insert  the  Htle  of  the  dci^  the  names  j  occuptttion,  and  residence  of  the 
^subscribing  owners']^  having  taken  and  subscribed  the  oath  required  by 
^  this  act,  and  having  sworn  that  [he,  or  they]  together  with  [names^ 
^     ^  occupations^  and  residence  of  non'subscribing  owners  [is,  or  are]  sole ' 
^  oWner  or  owners,  in  the  proportions  specified  on  the  back  hereof,  of  the 
^ ship  or  vessel  called  the  \sh^*s  name]  of  [place  to  which  the  vessel  be* 
^  ^^1  which  is  of  the  buithen  of][number  oftons"]^  and  wl^reof  [mastet^s  * 
^  ndmej  is  master ;  and  that  the  said  ship,  or  vessel  was  [when  and  where 
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governor,  lieiitenaiit  goyernor,  or  commander  in  chief  of  g&ch  colonie% 
plantations,  islands,  and  territories  respectively,  in  respect  of  ships  or    ' 
Teasels  to  be  there  registered ;  and  the  collector  of  doties  at  any  port  ia 
the  territories  under  the  govenment  of  the  East  India  Company,  and 
other  territories  belonging  to  hia  Meyesty  within  the  limits  of  the  charter 
of  the  said  company,  payable  to  the  said  company,,  or  any  fther  person. 
of  the  rank,  in  the  said  company's  service,  of  senior  merchant,  or  of  six 
years'  standing  in  the  said  service,  being  respectively  appointed  to  act  in 
the  execution  of  this  act,  by  any  of  the  governments  of  the  said  ooo^ 
pony  in  India,  in  any  ports  in  which  there  shall  be  no  collector  and 
comptroller  of  his  Majesty's  customs  in  respect  of  ships  or  vessels  to  be 
there  registered ;  and  the  governor,  Ueiitenant  goviemor,  of  commander 
ia  chief  of  Malta^  Gibraltar,  Heligoland  and  Cape  of  Good  Hope,  re*' 
spectively  in  respect  of  ships  or  vessels  to  be  there  registered :  provided  Proridoa  as  t» 
always,  that  no  ship  or  vessel  registered  by  such  -collector  or  other  person  veswls  Ngl»- 
in  India  shall  be  entitled  to  the  privileges  and  advantages  of  British  ^^'^  ™  India, 
ships  in  any  trade  or  voyages  beyond  the  limits  of  the  said  company's 
charter,  other  than  and  except  such  as  are  specified  in  an  act  passed  in 
the  fifty-third  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  and  made  for  the  regulation,  among  other  things,  of  the  trade  to 
and  from  the  places  within  the  said  company's  charter,  and  in  other 
subsequent  acts  made  and  passed  or  to  be  hereafter  made  and  passed  for 
the  further  regulation  of  the  trade  to  and  from  snch  pli^oea:  provided  ^n/wUknm  to 
also,  that  no  ship  or  vessel  shall  be  registered  at  Malta,  Gibialtar,  or  If^^f^rjiL 
Heligoland,  except  such  as  are  wholly  of  the  built  of  those  places  re-  Gibraltar*  or 
spectively,  and  such  ships  or  vessels  shall  not  be  registered  elsewhere ;  HaUgolaad* 
and  that  such  ships  or  vessels  so  registered  shall  not  be  entitled  to  the 
privileges  and  advantages  of  British  ships  in  any  trade  between  the  said 
United  Kingdom  and  any  of  the  colonies,  plantations,  islands,  or  terri* 
tories  in  America  to  his  Majesty  belonging  :  provided  also,  that  whei«ever  Certain  powers 
m  and  by  this  act  it  is  directed  or  provided  that  any  act,  matter,  or  ^^  coUecton 
thing  shall  and  may  be  done  or  performed  by,  to,  or  with  any  collector  }?£  ^j^^^^n 
aiid  comptroller  of  his  Majesty's  customs,  the  same  shall  or  may  be  done  to  be^cMised 
or  performed  by,  to,  or  with  the  principal  officers  of  customs  in  the  islands  in  cerlala cases. 
of  Guernsey  or  Jersey,  together  with  the  governor,  Up"ti^qani  goxeinoi^ 
or  commander  in  chief  of  Uiose  islands  respectively ;  and  also  by,  to,  or 
with  such  collector  or  other  person  in  India,  in  the  service  of  the  East 
India  Company  as  aforesaid  ;  and  also  by,  to,  or  with  the  governor,  lieiif* 
tenant  governor,  or  commander  in  chief  of  Malta,  Gibraltar,  Heligoland) 
or  Cape  of  Good  Hope,  and  according  as  the  same  act,  matter,  or  thing 
Is  to  be  done  or  performed  at  the  said  several  and  respective  places,  and 
within  the  jurisdiction  of  the  said  several  persons  respectively :  provided  ActasMf  bo 
4dso,  that  wherever  in  and  by  this  act  it  is  directed  or  provided  that  any  ^^"^^  ^_?y_ 
act,  matter,  or  thing  shall  or  may  be  done  or  performed  by,  to,  or  with  ^"^'JJJJ^JjJ* 
the  commissioners  of  his  Majesty's  customs,  the  ssme  shall  or  may  be  £iigUuid»  Ire- 
done  or  performed  by,  to,  or  with  the  said  commission^rsy  or  yij  two  or  land,  and  Soot- 
more  of  them  in  Engkmd,  Ireland,  or  Scotland  respectively ;  and  also  byi  ^*^>  *^  ^'l 
to,  or  with  the  governor,  lieutenant  governor,  or  commander  in  chief  of  Sii^tSsoIo 
any  place  where  any  ship  or  vessel  mny  be  registered  under  the  authority  may  be  legls* 
of  tpis  act,  so  fiur  as  such  act,  matter,  or  thing  can  be  applicable  to  this  tend, 
registering  of  any  ship  or  vessel  at  such  place. 

IV.  And  be  it  further  enacted,  that  from  and  after  the  said  thirfy'*  Shipe  ezsNls- 
lirst  day  of  December  one  thousand  eight  hundred  and  twentyotbree,  in  log  pMiifgrn^ 
case  any  ship  or  vessel,  not  being  duly  registered,  and  npt  living  ob«  ^'^uTifSK^ 
tained  such  certificate  of  registry  as  aforesaid,  shall  exercise  any  <rf  the  **  be»*fsrts«. 
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paired  to  the  advantage  of  the  ovmers  thereof,  and  shall  for  such  reasons 
be  sold  by  ordeir  or  decree  of  any  competent  court  for  the  benefit  of  the 
owners  of  such  ship  or  vessel,  or  other  persons  interested  therein,  the  same 
shall  'be  taken  and  deemed  to  be  a  ship  or  vessel  lost  or  broken  up,  to  all 
intents  and  purposes  within  the  meaning  of  this  act,  and  shall  never  again 
be  entitled  to'  the  privileges  of  a  British-built  ship,  for  any  purposes  of 
trade  or  navigation. 

VIII.  And  be  it  further  enacted,  that  no  British  ship  or  vessel  which  British  ships 
has   been  or  shall  hereafter  be  captured  by,  and  become  prize  to  an   ^•Pj"™^>,"ot 
enemy,  or  sold  to  foreigners,  shall  again  be  entitled  to  the  privileges  of  a  titled  torMrfs^ 
British  ship :  provided,  always,  that  nothing  contained  in  this  act  shall  try. 
extend  to  prevent  the  registering  of  any  ship  or  vessel  whatever,  which  ^"'  «l>ip?  con- 
shall  be  condemned  in  any  court  of  admiralty  as  prize  of  war,  or  in  any  p°^^^^  jo 
competent  court  for  breach  of  laws  made  for  th^  prevention  of  the  slave  ni?raUy°may  be 
trade.  registered. 

IX.  And  be  it  further  enacted,  that  no  such  registry  shall  hereafter  Ships  shall  be 
be  made,  or  certificate  thereof  granted,  by  any  person  or  persons  herein-  registered  at  the 
before  authorized  to  make  such  registry,  and  grant  such  certificate,  in  any  J?"^  f^i*^^'^** 
other  port  or  place  than  the  port  or  place  to  which  such  sliip  or  vessel      ^^      °"*^" 
shall  properly  belong,  except  so  far  as  reUtes  to  such  ships  or  vessels  as 

shall  be  condemned  as  prizes  in  any  of  the  islands  of  Guernsey,  Jersey, 

or  Man. ;  which  ships  or  vessels  shall  in  future  be  registered  in  manner 

hereinafter  directecf ;    but  that  all  and  every  registry  and  certificate 

granted^  in  any  port  or  place  to  which  any  such  ship  or  vessel  does  not 

properly  belong,  shall  be  utterly  null  and  void  to  all  intents  and  purposes, 

unless  the  officers  aforesaid  shall  be  specially  authorized  and  empowered  Commissioners 

to  make  such  registry,  and  grant  such  certificate  in  any  other  port,  by  an  ^^(-'ustomsmay 

order  in  writing  under  the  hands  of  the  commissioners  of  his  Majesty's  Jt  oth'  ^^^^^ 

customs^  which  order  the  said  commissioners  are  hereby  authorized  and  ^'  ** 

empowered  to  issue  in  manner  aforesaid,  if  they  shall  see  fit ;  and  at  every 

port  where  registry  shall  be  made  in  pursuance  of  this  act,  a  book  shall  be  ^    i^   *  •»    . 

kept  ^J.,t^^.  collector  and  comptroller,  in  which  all  the  particulars  cori-  ters  to^'bcjcept" 

tained  in  the  form  of  the  certificate  qf  registry  hereinbefore  directed  to  be 

used  shall  be  duly  entered  ;  and  every  registry  shall  be  numbered  in  pro- 

gression.  beginning  such  progressive  numeration  at  the  commencement  of 

each  and  every  year ;  and  such  collector  and  comptroller  shall  forthwith, 

or  within  one  month  at  the  farthest,  transmit  to  the  commissioners  of  his 

Majesty's  customs  a  true  and  exact  copy,  together  with  the  number  of 

-every  certificate  which  shall  be  by  them  so  granted. 

X.  And  be  it  further  enacted,  that  every  ship  or  vessel  shall  be  Vortt  to  which 
deemed  to  belong  to  some  port  at  or  near  to  which  some  or  one  of  the  ^^'^l*  sl><^l  be 
owners  who  shall  take  and  subscribe  the  oath  required  by  tliis  act,  be-  befoB^  ^ 
fore  registry  be  made,  shall  reside ;  and  whenever  such  owner  or  owners  ch  r    i 
shall  have  transferred  aU  his  or  their  share  or  shares  in  such  ship  or  vessel,  scriMnrg  o\vn- 
the  sa^e  shall  be  registered  de  novo,  before  such  ship  or  vessel  shall  sail  ers  to  require 
or  depart  firom  the  port  to  which  she  shall  then  belong,  or  from  any  other  i^g^tryi/^Movo. 
port  which  shall  be  in  the  same  part  of  the  United  Kingdom,  or  the  same 

colony,  plantation,  island,  or  territory  as  the  said  port  shall  be  in  :  pro-  If  regntry  de 

vided  always,  that  if  the  owner  or  owners  of  such  ship  or  vessel  cannot  in  "^  ctonot  be 

sufficient  time  comply  with  the  requisites  of  this  act,  so  that  registry  may  ^  one*voyaffe^ 

.be  made  before  it  shall  be  necessary  for  such  ship  or  vessel  to  sail  or  de-  with  pennis- 

part  upon  another  voyage,  it  shall  be  lawful  for  the  collector  and  comp-  'ion  indorsed 

troller  of  the  port  where  such  ship  or  vessel  mt^j  then  be,  to  certify  upon  *^f,^3u!f  *^**^ 

the  back  of  the  existing  certificate  of  Registry  of  such  ship  or  vessel,  that  ^^  ' ' 
the  same  is  to  remain  in  force  for  the  voyage  upon  which  the  said  ship  or 
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^  I  Jl,  B.  of  [place  of  residence  and  occupation]  do  make  oath,  that  Fotm  of  oatlu 
the  ship  or  vessel  [name'}  o{\^port  or  place"],  whereof  [master^s  name] 
is  at  present  master,  being  [kind  of  built^  burthen^  et  cetera,  as'de^ 
scribed  in  the  certificate  of  the  surveying  officer]^  was   [when  and 
where  built^  or  if  prize^  capture  and  condemnation]  and  that  I,  the 
said  ^.  B.  [and  the  other  owners*  names  and  occupations   if  any^ 
and  where  they  respectively  reside ;  videlicet^  town,  place^  or  parish 
and  county  ^  or  if  member  of  and  resident  in  any  factory  in' foreign 
ports  J  or  in  any  foreign  town  or  city,  being  an  agent  for  ^  or  partner  in 
any  house  or  copartnership^  actually  carrying  on  trade  in   Great 
Britain  or  Ireland^  the  name  of  such  factory,  foreign  town  or  city^  land 
the  names  of  such  house  or  copartnership],  am  [or  are]  sole  owner 
[or  owners]  of  the  said  vessel,  and  that  no  other  person  or  persons  what- 
ever hath  or  have  an  j  right,  title,  interest,  share,  or  property  therein  or 
thereto;  and  that  I  the  said  A. B., [and the  said  other  owners,  ifdny\ 
am  [or  are]  truly  and  bona  fide  a  subject  [or 'subjects]  of  Great  Bri- 
tain ;  and  that  I  the  sdid  A*  B.  have  not,  (nor  have  any  of  the  other  •  . 
owners,  to  the  best  of  my  knowledge  and  belieO,  taken  the  oath  of  alle- 
giance to  any  foreign  state  whatever,  [except  under  the  terms  of  some 
capitulation,  describing  the  particulars  thereof]  or  that  since   my 
taking  [or  his  or  their  taking]  the  oath  of  allegiance  to  [naming  the- 
foreign  states  respectively  to  which  he  or  any  of  the  said  owners  shall 
have  taken  the  same]^  I  have  [or  he  or  they  hath  or  have]  become  a 
denizen  [or  denizens,  or  naturalized  subject  or  subjects,  as  the  case 
may  be']  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  by  his 
Majesty's  letters  patent,  or  by  an  act  of  parliament,  [naming  the  times 
when  such  letters  of  denization  have  been  granted  respectively y  or  the 
year  or  years  in  which  such  act  or  acts  for  naturalization  have  passed 
respectively] ;  and  that  no  foreigner,  directly  or  indirectly,  hath  any 
share  or  part  interest  in  the  said  ship  or  vessel.' 

'XIII.  And  be  it  further  enacted,  that  in  case  the  required  number  of  AcMitlon  to 
joint  owners  or  proprietors  of  any  ship  or  vessel  shall  not  personally  attend  oath  in  caae  th< 
to  take  and  subscribe  the  oath  hereinbefore  directed  to  be  taken  and  I?*"'**^  ''"™* 
subscribed,  then  and  in  such  case  such  owner  or  owners,  proprietor  or^^,  uotaUen^! 
proprietors,  as  shall  personally  attend,  and  take  and  subscribe  the  oath 
aforesaid,  shall  further  make  oath  that  the  part  owner  or  part  owners  of 
such  ship  or  vessel  then  absent  is  or  are  not  resident  within  twenty  miles 
of  such  port  or  place^  and  hath  or  have  not,  to  the  best  of  his  or  their 
knowledge  or  belief,  wilfully  absented  himself  or  themselves,  in  order  to 
avoid  the  taking  the  oath  hereinbefore  directed  io  be  taken  and  sub- 
scribed, or  is  or  are  prevented  by  illness  from  attending  to  take  and  sub- 
scribe the  stud  oath. 

Xiy.  And  in  order  to  enable  the  collector  and  comptroller  of  his  Vessels  to  be 
Majesty's  customs  to  grant  a  certificate  truly  and  accurately  describing  surveyed  pre- 
every  ship  or  vessel  to  be  registered  in  pursuance  of  this  act,  and  also  to  ^?®"*  ^  "' 
enable  all  other  officers  of  his  Majesty's  customs,  on  due  eiiamination,  to  ^  ^* 
discover  whether  any  such  ship  or  vessel  is  the  same  with  that  for  which 
a  certificate  is  alleged  to  have  been  granted  ;  be  it  enacted,  that  previous 
to  the  registering  or  granting  of  any  certificate  of  registry  as  aforesaid, 
some  one  or  more  person  or  persons  appointed  by  the  commbsioners  of 
his  Majesty's  customs,  (taking  to  his  or  their  assistance,  if  he  or  they 
shall  judge  it  necessary,  one  or  more  person  or  persons  skilled'  in  the 
building  and  admeasurement  of  ships),  shall  go  on  board  of  every'  such 
ship  or  vessel  as  is  to  be  registered,  and  shtdl  strictly  and  accurately 
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i  every  nich  ihip  or  VMsel  u  to  «U  ud  emj 
putimlar  conUined  in  the  Form  of  the  Certificate  hereinbetbre  direcud, 
m  the  presence  of  the  maKter,  or  of  a,Dj  other  person  who  shiQ  be 
appoiutrd  for  that  purpose  ou  the  part  of  the  owner  or  owoen,  or,  inhii 
or  thrir  absence,  by  the  said  mastFr,  slid  shall  delirer  a  true  tnd  jut 
arroani  in  writing  of  all  sach  particularB  of  the  bnilt,  descriptioa,  ud 
ad  =}c^ cerement  of  every  luch  iliip  or  vessel  ai  are  specified  in  tbe  fi>ni  <i 
tlie  cenJfinte  above  recited,  to  the  collector  and  comptroller  aatboriud 
as  ilbtv-said  to  make  such  registry,  and  grant  such  certificate  of  registrj; 
and  ibe  said  matter  or  other  person  attending  on  the  part  of  the  oviwror 
•«DPrs  is  hereby  required  to  sign  his  name  also  to  tbe  certificate  of  taA 
larreyinic  or  examining  officer  in  testimony  of  tbe  tiuth  thereof^  pronded 
nch  Musler  or  other  person  shall  consent  and  agree  to  the  leienf  parti* 
ntUn  set  forth  and  described  therein. 

X^'.  And  be  it  further  enacted,  that  for  the  purpose  of  iscsrbiDia;; 
(he  locmace  of  ships  or  Tessels,  the  rule  for  admeasurement  shall  beufii^ 
lows ;  ridelicel,  the  lenf[th  shall  be  taken  on  a  straight  line  slong  tk 
rabhot  of  the  keel  from  the  back  of  the  main  stern-post  to  a  perpendlculit 
line  from  the  fore  part  of  the  main  stem  under  the  bowspit,  from  wliicb, 
subtrjctiu^  three- fifths  of  the  breadth,  the  remainder  shall  be  esteeoKi]  the 
JDst  hn^lh  of  the  keel  to  find  the  tonnage;  aud  the  breadth  thiDtwt^a 
tram  the  outside  of  the  outside  plnuk  in  the  broadest  part  of  the  thip, 
whettior  that  shall  be  above  or  below  the  maia  wales,  exchtsive of  iHiuii- 
uer  of  doubling  plauks  that  may  be  wrought  upon  the  sides  of  the  iliip; 
tbiti  multiplying  the  length  of  the  keel  by  the  breadth  ao  taken,  and  tbai 
product  by  half  the  breadth,  and  dividing  the  whole  by  ninetj-bmr,  (be 
<)uo(lvat  ^iiall  be  deemM  the  trae  contents  of  the  tonnage. 

XVI.  .And  whereas  it  would  in  some  cases  endanger  ships  or  vetieb, 
to  cau^  them  to  be  laid  ou  shore ;  be  imierefore  enocted,  that  in  am 
*  hvre  it  may  be  necessary  to  ascertiiln  the  tonnage  of  any  ship  or  (fs*! 
when  sHoal,  according  to  tk  foregoing  rule,  the  following  method  shil! 
be  observed ;  tliat  is  to  say,  drop  a  plumb  line  over  the  stem  of  the  iUpi 
and  measure  the  distance  between  such  line  and  the  after  part  of  th«  st<-m 
post  at  the  load  water  mark;  then  meusure  from  (he  top  of  theplao'' 
line,  in  a  parallel  direction  with  the  water,  to  a  perpendicular  point  imi"- 
diuli'ly  over  the  load  water  mark  at  tlie  fore  part  of  the  main  stfin,  »ub- 
Iracting  from  such  measurement  the  above  distance,  the  lemaiuder  will  bi" 
the  ship's  extreme,  from  which  is  to  be  deducted  three  inches  for  t^"J 
foot  of  the  load  draught  of  water  for  the  rake  atufl,  also  three-fifthi  of  ll* 
ship's  brcadlh  for  the  rake  forward,  the  remainder  shall  be  esteemed  llw 
just  length  of  the  keel  to  find  the  tonnage;  and  the  breadth  shall  belatro 
from  outside  to  outside  of  the  pintikinthe  broadest  part  of  the  (liip,"li'~ 
t^cr  that  shall  be  above  or  below  the  main  wales,  exclnsive  of  all  Diaiuier 
of  sheathing  or  doubling  that  may  be  wrought  on  the  side  of  (he  (''■P' 
then  multiplying  the  length  of  the  keel  for  tonnage  by  the  brtadlhi* 
taken,  and  (hat  product  by  half  the  breadth,  and  dividing  by  nioctf-'*''''! 
the  quotient  shall  he  deemed  the  true  contents  of  the  tannage, 

XVII.  Provided  aluajs,  and  be  it  further  enacted,  that  in  each  of '*>* 
several  rules  htTfiubefore  prescribed,  when  used  for  the  purpo»«  oluu'i- 
tainiug  the  tonnage  of  any  ship  or  vessel  propelled  by  steam,  the  Irn^'' 
of  the  euglne-room  shall  be  deducted  from  the  whole  length  of  snch  *I"'P 
or  vessel,  and  the  remainder  shall,  for  such  purpose,  be  deemed  the  whole 
length  of  the  same. 

-  XVIII.  And  be  it  further  enacted,  That  whenever  the  tonasge of uf 

Id  •■certslaed,   ^^j^  ^^  ^^^^^  ^^^  ^^^^  ^^^  ascertained  according  to  the  rule  hcff» 
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p^^cribed  (except  in  the  case  of  ships  or  vessels  which  hare  been  admea-^  to  be  everafu 
eared  afloat),  such  acooant  of  tonnage  shall  ever  after  be  deemed  the  ton- '  ^^^^^^  ^^^ 
nage  of  such  ship  or  vessel,  and  shall  be  repeated  in  every  snbsequeitt  *^°°*8®* 
registry  of  snch  ship  or  vessel ;  unless  it  shall  happen  that  any  alteration 
has  beein  made  in  the  form  and  burthen 'of  such^  ship  or  -vessel,  or  ib  shall' 
be  discovered  that  the  tonnage  of 'Such  ship  or  vessel  had  been  erroneously^ 
taken  and  computed. 

XIX.  And  be  it  farther  enacted,  that  at  the  thne  of  obtaining  the  cer-  Bond  to  be 
tiflcate  of  Registry  as  Ikfor^said,  sufficient  security  by  bond  shall  be  given'  flj^^n  at  the 
to  liis  Majesty,  his  heirs,  and  successors,  by  the  master  ind  such  of  the  Jj.™®  ^^^S^' 
owners  as  shall  personally  'attend  as  is  herelnbefbre  required,  such  security 
to  foe  approved  of  and  takfen  by  the  person  or  persons  hereinbefore  autho- 
riced  to  make  such  registry,  tuA  gr^nt  such  certificate  of  registry,  at  the 
port  or  place  in  which  Sil^h  certificate  shall  be  granted^  in  the  ^^enalties 
following;  thaf  is  to  say,) if  such  ship  or  vessel  shall  be  a  decked  vessel, 
or  be  abov6  the  burthen  of  fifteen  tons,  and  itot  exceeding  fifty  tons,  in  ' 
the  penalty  of  one  hundired  pounds ;   if  exceeding  the  burthen  of  fifty 
tons,  and  iiot  exceeding  one  hundred  tons,  in  (he  penalty  of  three  hun- 
dred pounds ;  if  exceeding  the  burthen  of  one  htmdred  tons,  and  nO£ 
exceeding  two  hundred  tons,  Inrthe'f^^sAty  '0f  five  hundred  poinds ;  if 
exceeding,  the  burthen  of  two  hundred  tons,  and  not  exceeding  thred 
hundred  tons,  in  thepenalty  of  eight  hundred  pounds;  and  if  exceeding 
the  burthen  of  three' hundred  ton^,  in  the  pfehalty  of  one-thousand  pounds ; 
iuid.the  conditionfof  every  such  bond  shall  be,  ihat  snch  Certificate  shall 
hot  be  sold,  lent,  ^r  otherwise  disposed  of  to  any  person  or'pcrsonis  what'  Condttlomtl 
ever,  and  that  the  same  shall  be  solely  made  use  of  for  the  service  of  the  tbe  certificat 
ship  or  vessel  for  which  it  is  granted ;  tmd  that  in  case  such' ship  or  vessel  •''**^''*' ^^fj 
shall  be  lost  or  taken  by  the  enemy,-  burnt,  or  broken  up,  or  otherwise  ^  ^J^je  a 
prevented  from  returning  to  the  port  to  which  she  belongs,  or  shall  on  the  vessel,  i 
any  accoUnt  have  lost  aiid  forfeited  the  privileges  of  a  British  ship,  &t  shaH 
have  been  seized  and  legally  condemned  fi)r  illicit  trading,  or  shall  have 
been  taken*  in  execution  for  debt,  and  sold' by  due  process  of  law,  or  shall 
have  been  sold  to  the  crown,  or  shall,  under  any  circumstances,  have  beeh 
tegfstered  cfff  novo,  the  certificate.  If  p^6^ehrted,  shair  be  delivered  up, 
within  one  monlh  after  the  arrival  of  the  master  in  any  port  or  place*  in  his 
Majesty's  dominions,  to  the  colliector  and  comptroller  of  some  port  Ih 
Great  Britain,  or  of  the  Isle  of  Man,  or  of  the  British  plantations,  or  to  the 
governor,  lieutenant-governor,  6r  commander -in  chief  for  the  time  being 
«f  the  blands  of  Guernsey  or  Jersejr ;  -and  that  if  any  foreigner,  or  any 
person  or  persons  for  his  use  and  benefit,  shall  purchase  or  otherwise 
become  entitled  to  the  Whole  or  any 'paLVt"<fr'Slnife'of  or  any  interest  in 
such  ship  or  vessel,  and  the  same  shall  be  within  the  limfts  of  any  port  of 
Great  Britain,  Guernsey,  Jersey,  Man,  or  the  British  colonies,  |>lanta- 
tions,  islands,  of  territories  aforesaid,  then  aiid  in  such  case  the  certificate 
of  registry  shall,  within  seven  days  after  such  purchase  or  transfer  of  pro- 
perty in  such  Ship  or  vessel,  be  delivered  up  to  the  person  or  persons 
hereinbefore  anlhorizeii  to  make  registry  and  grant  certificate  of  registiy 
at  such  port  or  )^lace  respectively 'as  aforesaid;  and  if  such  ship  or  vessel 
shall  be  in  any  foreign  port  when  such  purchase  or  transfer  of  interest  or 
property  shdl  tike  place,  then  that  the  same  shall  be  delivered  up  to  the 
British  consul  or  other  chief  British  officer  resident  at  or  nearest  to  such 
foreign  port ;  or  if  Such  ship  or  vessel  shall  be  at  sea  when  such  purchase 
ortransfer  of  interest  or  property  shall  take  place,  then  that  the  same 
shill  be  delivered  up  to  the 'British  consul  or  other  diiefBritish  officer  at 
(the  foreign  port  iPt'plate  in  drat  whkh  the  masftr  or  other  piit^n  having 
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.  or  taking .  the  charge  or  command  of  sack  sltip  or  yeisel  shaU  first  arri? e 
after,  such  purchase  or  transfer  of  property  at  sea^  immediately  ijter  his 
arriTal  at  such  foreign  port :  but  if  such  master  or  other  person  who  had 
the  command  thereof  at  the  time  of  such  purchase  or  transfer  of  property 
at  sea  shall  not  arrive  at  a  foreign  port,  but  shall  arrive  at  some  port  of 
Great  Britain,  Guernsey,  Jersey,  Man,  or  his  Majesty's  said  colonies^ 
plantations,  islands,  or  territories,  then  that  the  same  shall  be  delivered, 
up  in  manner  aforesaid,  within  fourteen  days  after  the  arrival  of  such  ship 
or  vessel,  or  of  the  person  who  had  the  command  thereof,  in  any  port  of 
Great  Britain,  Guernsey,  Jersey,  Man,  or  any  of  his  Majesty's  said  colo- 
If  sKip,  at  the    nies,  plantations,  islands,  or  territories :  provided  always,  that  if  it  shall 
time  of  regiB-     happen  that  at  the  time  of  registry  of  any  ship  or  vessel,  the  same  shall 
try,  be  at  any     ^q  ^i  ^q^  other  port  than  the  port  to  which  she  belongs,  so  that  the  mas- 
th  t'^/reriftry*  ^^^  ®^  ^^^  *^P  ^^  vessel  Cannot  attend  at  the  port  of  registry,  to  join  with 
the  mast^nifty  the  owner  or  owners  in  such  bond  as  aforesaid,  it  shall  be  lawful  for  him 
there gire bond,  to  give  a  separate  bond  to  the  like  effect  at  the  port  where  such  ship 

or  vessel  may  then  be,  and  the  collector  and  comptroller  of  such  other 

port  shaU  transmit  such  bond  to  the  collector  and  comptroller  of  the  port 

where  such  ship  W  vessel  is  to  be  registered;  and  such  bond,  and  the 

bond  also  given  by  the  owner  or  owners,  shall  together  be  of  the  same 

effect  against  the  master  and  owner  or  owners,  or  either  of  them,  as  if  they 

had  bound  themselves  jointly  and  severally  in  one  bond. 

When  master  18       XX.  And  be  it  further  enacted,  than  when  and  so  often  as  the  master 

changed  new      q^  other  person  ^ving  or  taking  the  charge  or  command  of  any  ship  or 

idmUar  ^nd^    vessel  registered  in  manner  hereinbefore  directed  shall  be  changed,  the 

and  his  name     master  or  owner  of  such  ship  or  vessel  shall  deliver  to  the  person  or  persons 

to  be  indotaed    hereinbefore  authorized  to  make  such  registry  and  grant  such  certificates 

OD  certificate  of  of  registry  at  the  port  where  such  change  shall  take  place,  the  certificate 

registry.  ^^  registry  belonging  to  such  ship  or  vessel,  who  shall  thereupon  indorse 

and  subscribe  a  memorandum  oj  such  change,  and  shall  forthwith  give 

notice  of  the  same  to  the  proper  ofiicer  of  the  port  or  place  where  such 

ship  or  vessel  was  last  registered  pursuant  to  this  act,  who  shall  likewise 

make  a  memorandum  of  the  same  in  the  book  of  registers,  which  is 

hereby  directed  and  required  to  be  kept,  and  shall  forthwith  give  notice 

thereof  to  the  commissioners  of  his  Majesty's  customs :  provided  always, 

that  before  the  name  of  such  new  master  shall  be   indorsed  on  the 

certificate  of  registry,  he   shall  be  ^required  to  give  and  shall  give  a 

bond  in  the  like  pendties  and  under  the  same  conditions  as  are  contained 

in  the  bond  hereinbefore  required  to  be  given  at  the  time  of  registry  of 

any  ship  or  vessel. 

^^*^*to  be         XXI.  And  be  it  fiirther  enacted,  that  if  any  person  whatever  shall  at 

ciTeiiup  as  di«  *^y  ^^^  ^*^®  possession  of,  and  wilfully  detain,  any  certificate  of  regis- 

rected  by  the     try  granted  under  this  or  any  other  act,  which  ought  to  be  delivered 

hond.  up  to  be  cancelled,   according    to  any  of  the  conditions  of  the  hood 

hereinbefore    required   to   be  given,  upon  the  regist^  of  any  ship  or 

vessel,  such  person  is  hereby  required  and  enjoined  to  deliver  up  such 

.  certificate  of  registry,  in  manner  directed  by  the  conditions  of  such  bond,  » 

the  respective  cases,  and  under  the  respective  penalties  therein  provided. 

Name  of  vessel       XXII.  And  be  it  further  enai/ted,  that  it  shall  not  be  lawful  for  any 

which  has  been  owner  or  owners  of  any  ship  or  vessel  to  give^  any  name  to  such  ship  or 

resristered  vessel,  other  than  that  by  which  she  was  first  registered  in  pursuance  of 

ilnn^'  ^  be       *^**  ^'  ^^^  other  act ;  and  that  the  owner  or  owners  of  all  and  every  ship 

changed.  ®'  vessel  which  shall  be  so  registered,  shall  before  such  ship  or  vessel. 

Names  to  be       after  such  registry,  shall  begin  to  take  in  any  cargo,  paint  or  cause  to  be 

painted  on  the    painted,  in  white  or  yellow  letters  of  a  lengtli  not  less  than  four  inches 
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.upon  a  bl«ck  ground,  ob  lome  conspicuons  part  of  the  stern,  .the  name 
hj  which  8ach  ship  or  vessel  shall  have  been  registered  pucauant  tolhts 
act,  and  the  port  to  which  she  l>elonga,  in  a  distinct  and  legible  manner,  . 
and  shall  so  keep  and  preserve  the  same ;  and  that  if  such  owner  or 
•wners,  or  master  or  other  person  having  or  taking  the  charge  or  com- 
.mand  of  such  ship  or  vessel,  shall  permit  such  ship  or  vessel  to  begin  to 
take  in  any  cargo  before  the  name  of  such  ship  or  vessel  has  been  so 
painted  as  aforesaid,  or  shall  wilfaUy  after,  erase,  obliterate,  or  in 
anywise  hide  or  conceal,  or  cause  or  procure  or  permit  the  same  to  be 
.done  (onless  in  the  case  of  square-rigged  vesseb  in  time  of  war,)  or  shall 
in  May  written  or  printed  paper,  or  other  docament,  describe  such  ship 
or  vessel  b^  any  name  other  than  that  by  which  she  was  first  registered 
pnrsoaat  to  this  act,  or.  shall  verbally  describe,  or  cause  or  procure  or 
permit  such  ship  or  vessel  to-be  described  by  any  other  name  to  any 
officer  or  officers  of  his  Majesty's  revenoe  in  the  due  exeoition  of  his  or 
their  duty,  then  and  in  every  such  case  such  owner  or. owners,  or  master 
or  other  person  having  or  taking  the  charge  or  command  of  such  ship  or 
vessel,  shall  forfeit  the  sum  of  one  hundred  pounds. 

XXIII.  And  be  it  further  enacted,  that  all  and  every  person  and  per*  Bailder's  certi- 
.sons  who  shall  apply  for  a  certificate  of  the  registry  of  any  ship  or  vessel,  fi""*  of  [«";'*'- 

■  shall  and.  they  are  hereby  required  to  produce  to  the  person  or  persons  ""■"  olaUip. 
authorized  to  grant  such  certificate,  a  true  and  full  account,  under  the 
lioud  of  the  builder  of  such  ship  or  vessel,  of  the  proper  denomination, 
and  of  the  time  .when, .  and.  the  place  where  such  ship  or  vessel  was 
built;  and  also  an  exact  account  of  the  tonnage  of  such  ship  or  vessel, 
together  with  the  name   o£  the  first  purchaser  or  purchasers  thereof 
(which  account  such  builder  is  hereby   directed  and  required  to.  give 
under  his  hand,  on  the  same  being  demanded  by  such  persoa,  or  persona 
■o  applying  for  a  certificate  as  aforesaid)  ;  and.  shall  also  make  oath  be-  oath  to  be 
fore  the  persou  or  persons  hereinbefore  authorized  to  grant  such  certi-  made  liwrato. 
ficate  (which  oath  he  or  they  is  or  are  hereby  authorized  to  administer), 
that  the  ship  or  vessel  for  which  such  certificate  is  required,  is  tlie  sai^e 
with  that  which  is  so  described  by  the  builder  as  aforesaid. 

XXIV.  And  be  it  further  enacted,  that  if  the  certificate  of  registry  certificate  of 
of  any  ship  or  vessel  shall  be  lost  or  mislaid,  so  that  the  same  cannot  be  repistry  lost  or 
found  or  obtained  for  the  use  of  such  ship  or  vessel  when  needful,  and  ■nulald, 
proof  thereof  shall  be  made  to  the  satisfaction  of  the  commissioners  of 

his  Majesty's  customs,  such  commisuoner^  shall  and  jna;  permit  such  cAmml.i^ifiucrs 
ship  or  vessel  to  be  legistercil  de  novo,  and  a  certilicale  thereof  to  bu  "■)■  permit  K' 
granted  :  provided  always,  that  if  such  ship  or  vessel  be  absent,  and  far  "^^"J  *'  ""'■'"•■ 
distant  from  the  port  to  which  she  belonssi  or  by  reason  of  the  absence  "''  P'""^  "^ 
of  the  owner  or  owners,  or   of  any   other  impediment,  registry    of  the   ''"'"^''' 
same  cannot  then  be  made  iti  sulhcient  time,  such  comtniiisioners  shall 
and  may  f-emt  a  licence  for  the  present  use  of  such  sliip  or  vessel,  which 
licence  shall  for  the  time  and  to  the  extent  specified  therein,  and  no 
longer,  be  of  the  same  force  and  virtue  as  a  certihcate  of  registry  granted 
under  this  act:,  provided  always,  tliat  before  such  registry  de  novo  be   „     . 
made,  the  owner  or  owuers  and  master  shall  give  bond  to  the  commis-  ia^  i„st  i^riin. 
tionera  aforesaid,  in  such  sum  as  to  them  sliall  seem  fit,  with  a  condition,  c«"tc(if  rij^lsirr. 
that  if  the  certificate  of  rogi.stry  shall  at  mij  time  afterwards  be  found,  Condition. 
the  same  shall  be  forthwith  delivered  to  the  proper  officers  of  his  Ma- 
jesty's customs  to  be  cancelled,  and  that  no  illegal  use  has  been  or  shall 
be  made  thereof,  with  his  or  their  privity  or  knowledge;  and  further,  «  ,i,  . 
that  before  any  such  licence  shall  be  granted  as  aforesaid,  the  master  of  (j^fun,  jicpnte 
such  slilp  or  vessel  shall  also  make  oath  that  the  same  haig  been  registered  be  granted. 
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■nd  r^iliy 
may  be  mado 
aFtrr  departur* 
of  (he  iliip. 


and  certificaU 
trnaNnittcd  to 

lie  eicbBngcd 
for  the  licence. 


■5  R  British  ihip.  Darning  th«  [Nnrt  <lrh«r«,  tiul  the  ttai*  when  neb  r^ 
gistrj  wu  made,  and  dl  the  trarticalars  contuned  in  the  certilcde 
thereof}  to  the  best  of  his  Icnowledge  and  belief;  and  shall  tlio  gin  kA 
boud,  and  with  the  same  condition  as  is  before-mentioned  ;  provided  ibo, 
that  before  onj  sach  licenu  shall  be  granted,'  snch  ship  or  vox]  sbS 
be  surrejed  in  lik«  manner  as  if  a  registry  de  novo  were  aboof  ta  bt 
mode  thereof,  and  the  certificate  of  snCh  surrej  shall  be  presertcd  ij 
the  collector  and  comptroller  of  the  port  to  which  such  ship  or  rend 
shall  belong ;  and  in  virtue  thereof  It  shall  be  lawful  for  the  said  cnoinii- 
sioners,  and  thej  are  berebj  reqnired  to  permit  such  shiporrtssd  to 
be  registered  after  her  departure,  whenever  the  owner  or  owoen  tbd 
personally  attend  to  take  and  sabscribe  the  oath  required  bj  thii  Kt 
before  registry  be  made,  and  shall  also  comply  with  all  other  reqidiitei 
of  this  act,  except  so  far  as  relates  to  the  bond  to  be  gtven  by  the  raider 
of  snch  ship  or  vessel ;  which  certificate  of  registry  the  said  commii- 
sioners  shall  and  may  transmit  to  the  collector  and  comptroBer  ef  ibj 
other  port,  to  be  by  them  given  to  the  master  of  snch  ship  or  vcskI  opoa 
his  giving  such  bond,  and  delivering  up  the  licence  which  had  b«ta 
granted  for  the  then  present  n»e  of  such  ship  or  vessel. 

XXV.  And  whereas  it  is  not  proper  that  any  person  nnder  inj  pf 
tence  whatever  should  detain  the  certificate  of  registry  of  any  ship  or 
vessel,  or  hold  th^  same  for  any  purpose  other  than  the  liwfnl  dm  nd 
navigation  of  the  ship  or  vessel  for  which  it  was  granted ;  be  it  theiefiiR 
enacted,  that  in  case  the  master  of  any  ship  or  vessel,  or  any  other  jet- 
son  who  shall  have  received  or  obtained  by  any  means,  ot  for  any  porpM* 
whatever,  the  certiflcate  of  the  registry  thereof,  (whether  snch  msstw  w 
other  person  shall  be  a  part  owner  or  not]  shall  wilfnlly  detain  and  refiiK 
to  deliver  up  the  same  to  the  proper  officers  of  his  Majesty's  costami  fa 
the  purposes  of  snch  ship  or  vessel  as -occasion  shall  reqirire,  it  mij  un 
shall  he  lawful  to  and  for  any  owner  or  owners  of  such  ship  or  vesd,  llw 
certificate  of  registry  of  which  shall  be  detained  and  refused  to  be  ddt- 
vered  up  as  aforesaid,  to  make  complaint  on  oath  against  the  muter  m 
the  ship  or  vessel,  or  other  person  who  shall  so  detain  and  refose  to  de- 
liver up  the  same,  of  such  detainerand  refusal,  to  any  justice  of  thepeut 
residing  near  to  the  place  where  such  detainer  and  refVisal  shiH  )»  ■> 
Great  Britain  or  Ireland,  or  to  any  member  of  the  supreme  court  of  ju- 
tice,  or  any  justice  of  the  peace  ia  the  islands  of  Jersey,  Gaemsef,  « 
Man,  or  in  any  colony,  plantation,  island,  or  Icrritorj  to  Iiis  MajfSlJ 
heloiiging,  in  Asia,  Africa,  or  America,  or  Malta,  Gibraltar,  or  Ht!ii|»- 
land,  where  such  detainer  and  refusal  shall  be  in  any  of  the  places  W- 
mentioned ;  and  on  such  complaint,  the  said  justice  or  other  Tnagrttnta 
shiiH  and  is  hereby  required,  by  warrant  under  his  hand  and  9eiil,locBi* 
buch  master  or  other  person  to  be  brought  before  iiJra,  to  be  pxawi" 
touching  such  detainer  and  refusal ;  and  if  it  shall  appear  to  the  said  jis'i'* 
or  other  magistrate,  on  eKamination  of  the  master  or  other  pewW; '"' 
otherwise,  that  the  said  certilicate  of  registry  is  not  lost  or  mislud)  W" 
is  wilfully  detained  by  the  said  master  or  other  person,  such  masleror 
other  person  shall  be  thereof  convicted,  and  shall  forfeit  ^"'' pJ^  )  ,, 
sum  of  one  hundred  pounds,  and  on  failure  of  payment  thereof,  b*  '"^ 
lie  committed  to  the  common  gaol,  there  to  remain  without  bailormwil- 
jirize  for  such  time  hs  the  said  justice  or  oflier  magistrate  shall  in  '"''^ 
cretion  deem  proper,  uot  being  less  than  three  months,  nor  niore  Bun 
iBelve  months :  nml  the  said  justice  or  other  magistrate  shall  and  bf  " 
hereby  required  to  certify  the  nfuresnid  detainer,  rtfusal,  and  ^""^"^ 
to  the  person  or  persons  who  granted  such  certificate  of  regiitry  fin"  '"^ 


shi  p  or  veiMl,  who  thoO, '  on  the  temu  and  Goddttiimf  of  lav  being  con>  mad  lUp  u>  be 
plied  with)  malu  registry  of  gach  ship  or  Teastil  de  novo,  and  grant  a  reglKer«d  dt 
certificate  thereof,  cwnfohnabljr  to  law,  notifjita^  on  the  back  of  such  cer>-  "'"^ 
tificate  the  groand  upon  which  the  ship  or  vessel  was  so  registered  de 
novo;    and  if  inch' mdster  or  Other  person  who  ehall  have  detained  and  Ifperwade- 
Tefased  to  deliver  np  sach  certificate  of  registry  as  aforesaid,  or  shall  be  ■■laiDO' certi- 
weriiy  believed  to  ha*«  detained  the  same,  shall  have  absconded,  so  that  -^wf^'^ 
the  said  warrant  of  the  JDstice  or  other  magistrate  cannot   be  executed  ' 

upon  him,  and  proof  thereof  ihatl  be  in^e  to  the  ntisfoction  of  the 
commissioners  of  his'Msjesty^s  costoms,  it  shall  be  Uwfol  for  the  said 
commissioner?  to  permit  SQch  ship  or  vessel  to  be  registered  de  novo,  at  ihlp  any  be 
otherwise  in  their  discretion  to  grant  a  licence  for  the  prekent  use  of  anch  rcgkterad  w 
ship  orvessel,  in  like  manner  as  is  hereinbefore  provided, 'in  &e  ease  ^i^n^*"** 
wlierein  the  certificate  of  registry  is  lost  or  mislaid.  ™^' 

XXVI.  And  be  it  farther  enacted,  that  ifftny.fhip  or  vessel,  after  Ship  altored  I* 
she  shall  have  been  registered'  piirsnant  to  the  dlreitions  ofthis  act,  ifaatl  ^^^^  inuiiMr 
in  any  manner  whatever  be  altered  so  as  not  to  correspond  with  all  the  ^  m^^"""^ 
particalars  contained  in  the  certificate  of  her  r^)ttry,  in  snch  caae  'snch 

ship  or  vessel  shall  be're^stered'rfe  novo,'  in  manner  hereinbefore -v^ 
qnired,  as  soon  as  she  returns  to  the  port  towhieh'she  belongs,  or  to  xny 
other  port  which  shall  be  in  the  same  ^>art  of  the'tJditod  Kingdom,  or 
In  the  same  colony,'  plantation, 'Island,  or  territory' as  tbe  nid  port  shall 
be  in,  on  failure  whereof  such  ship  or  vessel  shall  to  nil  intents  and  pu^ 
poses  be  considered  and  deemed  and  taken  to  be  a  ship  or  vMari  not  duly 
registered. 

XXVII.  And  be  it  further  enacted,  that  the  owner  or  owners  ftf  all  Veisolscoa- 
anch  shipv  and  vessels  as  shall  be  taken  by  any  of  his  Majesty's  ships-w:  dcmned  m 
vessels  of  war,  or^by  any  private  or  other  ship  or  vessel,  and  cosdemned  I''*^> 

aa  lawful  prize  in  any  Court  of  Admiralty,  or  of  such  ships  or  vessels  as 
shall  be  condemned  in  any  competent  court  for  breach  of  the  laws  for  the  orforbrMcb 
prevention  of  Uie  slave  trade,  shall,  upon  registering  such  ship  or  vessel,  "^  *"*  ^iost 
before  he  or  they  shall  obtain  such  certificateas  afoi>e«a}d,  pnduce  to  the       ^  ^■w<< 
proper  officers  of-his  Majesty's  ciittOms  a  certificate  of  the  condemnation  certificate  or 
of  such  ^hip  or  vessel,  under  the  hand  and  seal  oT  tile  Judge  of  the  oourt  condemmtida 
in  which  such  ship  or  vessel  shall  have  been  OOndDnmed  fMich  certificate  *"  ^  V^'"^ 
such  jadge  t«  hereby  authorized  and  Mqnired  to  grant),  and  also  a  true 
and  exact  account  in  writing  of  all  the  particttlars  contained  in  ^certifi- 
cate  hereinbefore  set  forth,  to  be  made  and  subscribsd  by  4me  or  more 
^'i\[ul  person  or  perscms,  to  be  appointed  by  the  court  then  and  there  to 
harvcy  such  ship  or  vrswl,  and  shall  also  niaki;  oath  before  the  sai<l  oliicer 
(which  he  is  ht-reby  authorized  ainl  reijuircil  to  adniiiiislor),  that  such 
ship  or  vessel  is  the  same  vessel  wliich  is  mentioned  in  the  certificate  of 
the  judsc  aforesaid. 

XXVIII.  Provided  always,  and  be  it  further  enacted,  that  no  ship  or   priin  Tesscia 
vessel  which  shall  be  taken  and  conderaued  as  prize  in  any  court  of  Ad-  not  ui  be  re- 
miralty  as  aforosaid,  or  other  competent  court,  shall  be  registered  in  the  Ki"tcr«l  ni 
islands  of  Guernsey,  Jersey,  or  the  Isle  of  Man,  although  belonging  to  ^"^'"^^" 
his  Majesty's  subjects  rc^sidiug  in  those  islands,  or  in  seme  one  or  other  of 

them:  but  the  same  shall  he  re:fistered  either  at  Southympton,  Weymouth,   Where  loluj 
Kteter,   I'lymouth,    Falmouth,    Liverpool,   er    Whitehaven,  by  the  col-    "^gistcrcil. 
lector  and  comptroller  at  'nich  ports  r^pectively  ;  who  are  hereby  autho- 
rized and  rei|uircd  to  regiSll'f  snrh  iliip  of  "vpwi'l,  and  to  grant  a  'CeKlfi- 
cuIp  thereof,  in  tlie  form  and  under  theTec;a1atioits  oiid  restrictions  in  this 
iirt  conjiiiued. 

XXIX.  And  be  it^rlher  tumbled}  that  when  Had  so  often  «s  the  pro-  Transfen  of 
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pcrtj  in  anyship  or  TesscI,  or  anjr  part  thereof,  belonjfing  to  uij  of  tii 
Majest^g  lubjecta,  ihall)  after  reRJitrj  thereof,  be  sold  (o  any  athnv 
others  of  hii  Majesty's  subjects,  the  same  shall  be  tronsrerred  by  bill  of 
sale,  or  other  instrument  in  writing,  containing  a  recital  ot  the  crnibaii 
of  registry  of  such  ship  or  vessel,  of  the  principal  contents  thereat,  othrv 
wise  such  transfer  shall  not  be  valid  or  eflectnal  for  any  pni^iose  wbit- 
ever,  either  in  law  or  in  equity. :  provided  always,  that  no  bill  of  idt 
shall  be  deemed  void  by  reason  of  any  error  in  such  recital  or  bj  tk 
recital  of  my  former  cettificate  of  registry  instead  of  the  existini;  cutii- 
cate,  provided  the  ideality  of  the  shiporTessel  therein  inteodedbeed'K- 
taally  pn>*ed  thereby, 

XXX.  And  be  it  further  enacted,  that  the  property  in  vmj  sliipor 
vessel  of  which  there  are  more  than  one  owner,  shall  be  taken  ud  raosi- 
dered  to  be  divided,  into  sixty-Ibur  parts  or  shares ;  and  the  proportioi 
held  by  each  owner  shall  be  described  ui  the  registry,  as  being  t  certus 
number  of  sixty-fonrth  parts  or  shares ;.  and  that  do  person  shall  be  tv 
titled  .to  be  registered  as  an  owner  of  any  ship  or  vessel,  in  respect  of  uj 
proportion  of  such  ship  or  vessel,  which  shall  not  be  an  integnl  hiIj- 
fourth  part  or  share  of  the  same :  provided  always,  that  upoo  the  int 
registry  of  any  ship  or  vessel,  after  the  said  thirty-first  day  of  Decrnbei 
one  thousand  eight  hundred  and  twenty-three,  the  owner  or  omen  wb 
shall  take  and  subscribe  the  oath  required  by  this  act  bebie  registrj  be 
made,  shall  also  declare  upon  oath  the  number  of  snch  parts  or  shai^itha 
held  by  each  owner,  and  the  same  shall  be  so  registered  accordiB^;: 
provided  always,  that  if  it  shall  at  any  time  happen  that  the  propert;  a! 
any  owner  or  owners  in  any  ship  or  vessel  cannot  be  reduced  ij  diiisioa 
into  any  number  of  integral  sixty-fourth  parts  or  shares,  it  shall  snd  mj 
be  lawhil  for  the  owner  or  owners  of  such  fractional  parts  as  shall  be  onr 
above  such  number  of  integral  sixty-fourth  parts  or  shares,  into  vbidi 
such  property  in  any  ship  or  vessel  can  be  reduced  by  divisiiw,  to  tnaifn 
the  same  one  to  another,  or  jointly,  to  any  new  owner,  by  nKuwniHioa 
upon  their  respective  bills  of  sale,  or  by  fresh  bill  of  sale,  wthoat.iics 
transfer  being  liable  to  any  stamp  duty:  provided  also,  that  the  right « 
such  owner  or  owners  to  such  fractional  parts,  shall  not  be  s^Klnl  bf 

of  the  same  not  having  been  registered:  provided  also,  tint !(&''>'' 
be  lawfd  for  any  number  of  such  owners  asined  and  described  in  »cb 
registry,  being  partners  in  any  house  or  copartnership  actatllj  turfH 
on  trade  in  any  part  of  his  Majesty's  domiuions,  to  hold  ooj  s)up  <* 
vessel,  or  any  share  or  shares  of  any  ship  or  vessel  in  the  name  of  xca 
house  or  copartnership  as  joist  owners  thereof,  without  distinguiibiaj 
the  proportionate  interest  of  each  of  such  owners ;  aud  that  each  sbip  i 
vessel,  or  the  share  or  shares  thereof  so  held  in  copartnership,  shili  be 
deemed  and  taken  to  be  partnership  property  to  all  intents  and  porp"^ 
md  shall  be  governed  by  the  same  rules,  both  in  law  and  equitj,  u  "''■'' 
to  and  govern  all  other  partnership  property  in  any  other  good),  cbittel^ 
and  effects  whatsoever. 

XXXI.  And  belt  further  enacted,  that  no  greater  number  than  tWrtl* 
two  persona  shall  be  entitled  to  b»  the  legal  owner?  at  one  and  ibe  a* 
time  of  any  tihip  or  vessel,  as  tenants  in  common,  or  tu  be  ivgii'ft™" 
such :  provided  always,  that  nothing  herein  contained  shall  afff«  |" 
equitable  title  of  mluors,  heirs,  legatees,  creditors,  or  other*,  ctt<«** 
tliat  number,  duly  represented  by  or  holding  from  any  of  the  p*J** 
within  the  said  number,  rejfistered  as  legal  owners  of  any  share  of  (hirt 

'      ■  '1:  provided  also,  that  ifitshallbeprovrdW'^'^ 

issiouers  of  liia  Majesty's  cnrtoms  tb«t  mtj  nnmhu" 


of  such  ship 

taction  of  the  commissioaers 


persons  lUTe  associated  themselvea  as  a  joint  stock  company,  for  th*  pur- 
pose of  owning  an;  ship  or  vessel,  or  ad;  nainb«r  of  ships  or  vessels,  as 
the  joint  prnpertj  of  such  companj',  and  that  sucb  conponj  liave  duly 
electecl  or  appointed  any  nnm)^r  not  less  than  three  of  the  members  of 
the  same  to  he  trustees  of  the  property  In  such  ship  or  vessel,  or  ships  or  TVusteci  may 
'Tessels  so  owned  by  such  company,  it  shall  bo  lawful  for  such  trustetis,  or  JJ^nfmadSi 
tuDj  three  of  them,  with  the  permission  of  such  commissioners,  to  take  the 
oath  required  by  this  act  before  registry  be  made,  except  that  instead  of 
Slating  therein  the  names  and  descriptionsof  the  other  owners,  they  shall  state 
the  luime  and  description  of  thecompany  to  which  such  shipor  vessel, or  ships 
or  vessels,  shall  in  such  maimer  belong :  provided  also,  that  if  it  shall  be-  Corporate  bo- 
c:onie  necessary  to  registersny  ship  orvessel,  orshipsor  vessels,  belonging  ^<*. 
to  any  corporate  body  in  the  United  Kingdom,  the  oath  required  by  this 
act  to  be  taken  before  registry  be  made,  shall  be  taken  by  the  secretary 
or  other  proper  officer  of  such  corporate  body,  who  shall  in  such  oath 
declare  the  name  and  description  of  such  corporate  body,  instead  of  the 
names  and  d^criptioos  of  the  owners  of  such  ship  or  vessel. 

'S.'S.X.ll.  And  be  it  further  enacted,  that  whenever  any  ship  or  vessel,  Sham  to  b* 
which  shall  have  been  registered  before  the  said  thirty-first  day  of  Decern-  ngjstered  od 
her  one  thousand  eight  hundred  and  twenty-three,  shall  be  registered  de  "^^l^T^ 
novOf  the  number  of  such  shares  held  by  each  owner  shall  be  registered  as 
far  as  the  same  he  practicable ;  and  to  that  intent  the  owner  or  owners 
who  shall  take  and  subscribe  the  oath  required  by  this  act  before  registry 
be  made,  shall  produce  the  bills  of  sale  or  other  titles  of  themselves  and 
of  the  other  owners,  in  order  that  the  nomber  of  such  shares  held  by  each 
of  them  may  be  ascertained  and  registered  accordingly  ;  and  if  the  regis- 
try of  such  ship  or  vessel  then  in  force  shall  be  the  first  registry,  and  the 
share!  of  any  of  the  owners  shall  remain  the  same  as  they  were  at  the  time 
of  such  registry,  and  the  owner  or  owners  or  any  one  of  them  who  shall 
attend  to  take  and  subscribe  the  oath  required  by  this  act,  before  re- 
gistry he  made,  shall  be  the  same  as  was. or  were  the  owner.or  owners,  or 
one  of  them,  who  took  and  subscribed  such  oath  before  sucb  first  registry 
was  made,  such  original  owner  or  owners,  instead  of  producing  the  bills 
of  sale,  shall  declare  upon  oath,  to  the  best  of  his  or  their  knowledge  and 
'         belief,  the  number  of  such  shares  held  by  him  or  them,  and  by  any  other 
original  owner  or  owners,  whose  proportionate  property  in  such  ship  or 
vessel  shall  iiave  remained  unchanged :  provided  always,  that  if  at  the 
time  of  such  registry  de  novo,  such  owner  or  owners  shall  make  oath,  that  awoBnamaat 
he  and  they  and  each  of  them  are  unable  to  produce  the  bill  or  bills  of  be  ucertuncd 
sale,  or  to  give  any  certain  account  or  proof  of  the  sl^re  or  shares  of  the  n^tryforthu 
other  previous  owners,  or  some  or  any  one  of  them,  it  shall  be  lawful  •'"^  '"^'i^ 
for  the  collector  and  comptroller  to  register  such  ship  or  vessel,  without  JJiiti^Ja^' 
reqnirii^  the  share  or  shares  of  sucb  owner  or  owners  to.be  declared  and 
specified. 

XXXIII.  Provided  also,  and  be  it  farther  enacted,  that  from  and  after  -^^i}^  t,^ 
the  expiration  of  two  years  from  the  said  thirty-fint  day  of  December  TesnallTeuel* 
one  thousand  eight  hundred  and  twenty-three,  or  from  and  after  the  first  aail  sbamaiaat 
arrival  and  entry  of  any  ship  or  vessel^  after  the  expiration  of  such  two       r«p»leredi 
years,  at  the  port  to  which  she  belongs,  or  at  any  other  port  which  shall 
>  be,  in  the  same  part  of  the  United  Kingdom,  or  in  the  same  colony, 

;  ^antation,  island,  or  territory  as  the  said  port  shall   be  in,  no  certificate 

.■  'of  ii,;i,-ilrj  stiEill   t>i'  ill   fori-,',  I'SO'i.t   lui'li  as  sliiill   be   yraiilt'd  midtr  Ihe 

authority    of    this  uct,  and   in    whith   the  share  or  shares   hereinbefore 
described  held  by  each  owner  shall  be  set  forth ;  unless  it  shall  be  certified   "^"J.'^''""''" 
theceoQ  by  the  collector  and  comptroller  of  the  port  to  which  such  ship  or   further  time. 


ttcalars  of  anj  bill  ol  ial6  or  ottier  instrument,  bj  which  any  ship  or  ule  bu  bna 
Vessel,  at  any   share  or  shares  thereof,  shall  be  transferred,   shall  have   entered  for  aaj 
been  so  entered  in  the  book  of  registry  as  aforesaid,  the  collector  and  j''"'**L|f[j'^ 
comptroller  shall  not  enter  In  the  book  of  registry  the  particuUirs  of  any  ^ji^J,^  fo^  ini 
other  bill  of  sale  or  instrument  purporting  to  be  a  transfer  by  the  same  doraiDg  the 
'vendor  or  mortgagor,  or  vendors  or  mortgagors,  of  the  same  ship  or  eertiflckie  of 
vessel,  share  or  shares  thereof  to  any  other  person  or  persons,   unless  '**"''J^^^r" 
thirty  days  shall  elapse  from   the  day  on  which   the  particulars  of  the  af  ule  for  the 
former  bill  of  sale  or  other  instrument  were  entered  in  the  book  of  re-  uuneihiJIbc 
eistry  ;  or  in  case  the  ship  or  vessel   was  absent   from  the   port  to  which   entered, 
she  belonged  at  the  time  when  the  particulars  of  such  former  bill  of  sale 
or  other  instrument  were  entered  in  the  book  of  registry,   then  unless 
thirty  days  shall  have  elapsed  from  the  day  on  which  the  ship  or  vessel 
arrived  at  the  port  to  which  the  same  belonged  ;  and  in  case  the  parti- 
culars of  two  or  more  such  bills  of  sale  or  other  instruments  as  aforesaid^ 
shall  at  any  time  have  been  entered  in  the  book  of  registry  of  the_  said 
ship  or  vessel,  the  collector  and  comptroller  shall  not  enter  in  the   book 
of  registry  the  particulars  of  any  other  bill  of  saleorother  instrument  as 
aforesaid,  unless  thirty  days  shall  in  like  manner  have  elapsed  from  the 
day  on  wbicli  the  particulars  of  the  last  of  such  bills  of  sale  or  other 
instrument  were  entered  in  the  books  of  registry,  or  from  the  day  on 
which  the  ship  or  vessel  arrived  at  the  port  to  which  she  belonged,  in 
case  of  her  absence  as  aforesaid  ;  and  in  every  case  where  there  shall  at 
any  time  happen  to  be  two  or  more  transfers  by  the  same  owner  or 
)        owners  of  tlia  same  property,  in  any  ship  or  vessel  entered  in  the  book 
of  registry  as  aforesaid,  the  collector  and  comptroller  ore  hereby  required 
to  indorse  upon  the  certificate  of  registry  of  such  ship  or  vessel,  the  par- 
i        ticolars  of  that  bill  of  sole  or  other  instrument  under  which  the  perwn 
I       or  persons  claims  or  claim  property  ;  who  shall  produce  the  certificate  of 
registry  for  that  purpose  within  thirty  days  next  after  the  entry  of  hia 
said  bill  of  siili-  or  other  iiistrumeiil  in  the  book  of  rrjiistry  as   aforesaid, 
or  within  thirty  days  next  after  the  return  of  the  said  ship  or  vessel  to 
the  port  to  which  she  belongs,  in  case  of  her  absence  at  the  time  of  such 
,        entry  as  aforesaid  ;  and  in  case  no  person  or  persons  stiall  produce  the 
certificate  of  registry  within   either  of  the  said  spaces   of  thirty  days, 
f,        then  it  shall  be  lawful  for  the  collector  and    comptroller,  and  they  are 
It        hereby  required  to  indorse  upon  the  certificate  of  registry  the   parti- 
culars of  the  bill  of  sale  or  other  inslrument   to  such  person  or  persons 
ns  shall  first  produce  the  certificate  of  registry  for  that  purpose,  it  being 
the  true  intent  and  meaning  of  this  act  that  the  several  purchosers  and  -    ,   ■t 

mortgagees  of  such  ship  or  vessel,  share  or  shares  thereof,  wlien  more  than  -■-      . 

one  appear  to  claim  the  same  property,  shall   have   priority  one  over  the 
other,  not  according  to  tlie  respective  times  when  the  particulars  of  the  ''  ""  ■ 

'.        bill  of  sale  or  other  inslrument  by  which  such  property  was  transferred  ',  f^ 

''         to  them  were  entered  in  the  book  of  registry  as  aforesaid,  but  according  -  i  ;,._>   t 

'*         to  the  time  when  the  indorsement  is  made  upon  the  certificate  of  registry 
*\         la  aforesaid:   provided  always,  that  if  the  certificate  of  registry   shall  be,  Pravlgion  in 
J        tost  or  mislaid,  or  shall  be  detained  by  any  person  whatever,  so  (hat  the  '^''*^  reitificnte 
'j        indorsement  cannot,  in  due  time,  bo  made  thereon,  and  proof  thereof  *"  '""'"''*■ 
*.        ihall  be  made  by  the  purchaser  or  morlgageo,  or  his  known  agent,  to  th» 
■  .        satisfaction  of  the  commissioners  of  his  Majesty's  customs,  it  shall  be, 
%.        lawful  for  the  said  commissioners  to  grant  such  further  time  as  to  thent 
W.        sliall  appear  necessary  for  the  recovery  of  the  certificate  of  registry,  or 
i',        for  tlie  registry  dt  noi'o  of  the  said  ship  or  vessel,  under  the  provisioivi 
*'        of  thisiicf;  and  thereupon  tlio  collector  and  comptroller  sliall  make  i^ 
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the  same  upon  such  trials  were  dispensed  with ;  be  it  therefore  enacted^ 
that  the  collector  and  comptroller  of  his  Majesty's  customs  at  any  port  or 
place,  and  the  person  or  persons  acting  for  them  respectively,  shall,  upon 
every  reasonable  request  by  any  person  or  persons  whomsoever,  produce 
nnd  exhibit  for  his,  her,  or  their  inspection  and  examination,  any  oath  or 
affidavit  taken  or  sworn  by  any  such  owner  or  owners,  proprietor  or  pro- 
prietors, and  also  any  register  or  entry  in  any  book  or  books  of  registry 
required  by  this  act  to  be  made  or  kept  relative  to  any  ship  or  vessel, 
and  ^hall  upon  every  reasonable  request  by  any  person  or  persons  whom- 
soever, permit  him,  her,  or  them  to  take  a  copy  or  copies,  or  an  extract 
or  extracts  thereof  respectively,  and  that  the  copy  or  copies  of  any  such' 
oath  or  affidavit,  register  or  entry,  shall,  upon  being  proved  to  be  a  true 
copy  or  copies  thereof  respectively,  be  allowed  and  received  as  evidence 
upon  every  trial  at  law,  without  the  production  of  the  original  or  origi- 
nals, and  without  the  testimony  or  attendance  of.  any  collector  or  comp- 
troller,'or  other  person  or  persons  acting  for  them  respectively,  in  all 
ca^s,  as  fully  and  to  all  intents  and  purposes  as  such  original  or  originalsj' 
if  produced  by  any  collector  or  collectors,  comptroller  or  comptrollers,  ' 

or  other  person  or  persons  acting  for  them,  could  or  might  legally  be  ad- 
mitted or  received  in  evidence. 

•XLII.  And  be  it  further  enacted,  that  if  the  ship  or  vessel,  or  the  Vessels  or 
share  or  shares  of  any  owner  thereof,  who  may  be  out  of  the  kingdom,  slitreB  sold  in  ' 
shall  be  sold  in  his  absence  by  his  known  agent  or  correspondent,  under  **•*  absence  of  • 
liis  directions  either  expressed  or  implied,  and  acting  for  his  interest  in  ^"formiil 
that  behalf,  and  such  agent  or  correspondent  who  shall  have  executed  a  poirers. 
bill  of  sale  to  the  purchaser  of  the  whole  of  such  ship  or  vessel,  or  of  any 
share  or  shares  thereof,  shall  not  have  received  a  legal  power  to  execute' 
the  same,  it  shall  be  lawful  for  the  commissioners  of  his  Majesty's  customs,  Commissioaen 
upon  application  made  to  them,  and  proof  to  their  satisfaction  of  the  fair  ""^  P^*""'*  '*" 
dealings  of  the  parties,  to  permit  such  transfer  to  be  registered,  if  regis-  ^dcsor  reeb- 
try  de  novo  be  necessary,  or  to  be  recorded  and  indorsed,  as  the  case  try  de  iiow»7as 
may  be,  in  manner  directed  by  this  act,  as  if  such  legal  power  had  been  the  case  may 
produced ;  and  if  it  shall  happen  that  any  bill  of  sale  cannot  be  produced,'  >^uire; 
or  if,  by  reason  of  distance  of  time  or  the  absence  or  death  of  par-  *^^  ^^  other 
ties  concerned,  it  cannot  be  proved  that  a  Bill  of  sale  for  any  share  or  f^'  T^fj^ 
shares  in  any  ship  or  vessel  had  been  executed,  and  registry  de  novo  of  cannot  be  pro-^ 
such  ship  or  vessel  shall  have  become  necessary,  it  shaU  be  lawful  for  the'  daced ; 
commissioners  of  his  Majesty's  customs,  upon  proof  to  their  satisfaction 
of  the  fair  dealings  of  the  parties^  to  permit  such  ship  or  vessel  to  be  re- 
gistered de  noWy  in  like  manner  as  if  a  bill  of  sale  for  the  transfer  of 
such  share  or  shares  had  been  produced  :  providj^l  always,  that  in  any  security  being 
of  the  cases  herein  mentioned,  good  and  sufficient  security  shall  be  given  gi^^n  to  pro- 
to  produce  a  legal  power  or  bill  of  sale,  within  a  reasonable  time,  or  to  ™^  *^ 
abide  the  future  claims  of  the  absent  owner,  his  heirs  and  successors,  as  ^ideiutura 
the  case  may  be^  and  at  the  future  request  of  the  party  whose  property  clttins. 
has  been  so  transferred,  without  the  production  of  a  bill  of  sale  from  him 
or  from  his  lawful  attorney,  such  bond  shall  be  available  for  the  protec- 
tion of  his  interest,  in  addition  to  any  powers ,  or  rights  which  he  may 
^ve  in  law  or  equity  against  the  ship  or  vessel,  or  against  the  parties 
concerned,  until  he  shall  have  received  full  indemnity  for  any  loss  or  in-* 
jury  sustaiifed  by  him. 

XLIII.  And  be  it  further  enacted,  that  when  any  transfer  of  any  ship  Transfer  by 
or  vessel,  or  of  any  share  or  shares  thereof,  shall  be  made  only  as  a  se-  ^^y  of  mori- 
carity  for  the  payment  of  a  debt  or  debts,  either  by  way  of  mortgage  ^^^^ 
or  of  assignment  to  a  trdstee  or  trustees,  for  the  purpose  of  selling  the  same 
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fAr  tbe  paTnent  of  anf  debt  -or  dvbtf,  then  an4  in  em'f  such  ok  tbt 
collector  and  coraptroUer  of  the  port  wherfe  the  stiip  or  veud  is  r^ 
tered,  sliaU,  in  the  entry  in  the  bpok  of  registry,  and  alto  b  the  iudone- 
DK'nt  on  the  c«rtificate  of  registry  in  manner  hereinbefore  directed,  ttilt 
and  express  that  such  transfer  wai  made  only  as  a  secnrilj  (w  ibe  pt)- 
ment  of  a  debt  or  debta,  or  by  way  of  mortgage  or  to  that  eSect ;  iid 
the  person  or  perBoot  to  whom  such  transfer  shall  be  made,  or  aij  otho 
person  or  persoas  claining  under  him  or  them  as  a  mort^gee  or  nwct- 
fjagees,  or  a  trustee  or  trustees  only,  shall  not  by  reisoa  lheno[  te 
deemed  to  ba  the  owa«r  or  owners  of  such  ship  or  vessel,  ihaie  or  tbun 
thereof,  nor  shall  the  person  or  persons  making  such  tmnsfcr  be  deuud, 
by  rvBStm  thereof,  to  have  ceased  to  be  an  ovner  or  ownen  of  mch  ifaip 
or  vessel,  any  more  than  if  no  such  transfer  had  bei-n  made,  except  n 
far  as  may  bo  necessary  for  tlie  pn  rpose  of  rendering  the  ship  or  vraid, 
share  or  shares  lo  transferred,  available  by  sale  or  otherwise,  ht  tk  pi;- 
ment  oftbe  debtor  debts  for  securing  the  payment  of  which  sachtnasfec 
shall  have  been  made. 

.  XLIV.  And  be  it  further  enacted,  that  when  any  traasTer  otanjsUp 
or  vessel,  or  of  any  share  or  shares  thereof,  shall  have  been  made  is  i 
security  for  the  payment  of  any  debt  or  debts,  either  by  wij  of  mart' 
ga^e  or  of  asstgiimeat  as  aforesaid,  add  such  transEer  shall  have  b««n  da) j 
registered  according  to.  the  pro¥isioas  of  this  act,  the  right  or  inlena 
ef  the  mortgagee  or  other  assignee  as  aforesaid,  shall  not  be  in  anj  miD- 
ncr  affected  by  any  act  or  acts  of  bankruptcy  committed  by  sach  nuit- 
gagor  or  assignor,  mortgagors  or  assignora,  after  the  time  wben  tu^ 
mortgage  or  assignment  shall  have  been  so  registered  as  aforesaid)  ml- 
withEtanding.  such  mortgagor  or  assignor,  mortgagors  or  assignon,  u ''i' 
time  he  or  they  shall  so  became  bankrupt  as  aforesaid,  sh^l  have  in  bit 
or  their  possession,  order,  and  disposition,  and  shall  be  the  Rpolrd 
owner  or  owners  of  the  said  ship  or  vessel  or  the  share  or  shafts  thcrtor, 
w  by  him  or  them  mortgaged  or  assigned  as  aforesaid  ;  but  thit  wh 
mortgage  or  other  assignment  shall  take  place  of  and  be  preferred  ta  u; 
right,  claim,  or  interest,  which  may  belong  to  the  assignee  or  aisij^eesof 
such  banknipt  or  bankrapts  in  such  ship  or  veagei,  share  or  shaiei  themt, 
■»y  law  or  statute  to  th«  CMitrary  thereof  ootwttbstuidiDg. 
>  XLV.  And  be  it' also  further  enacted,  that  the  commissioaen  of  ba 
Majesty's  rushms  in  Scotland  and  Ireland  respectively  shall  tran-n'ili  "^ 
the  fud  of  every  month  in  facii  y<>ar,  to  tlit- commissioners  oC  liisMaifsfj"! 
customs  ill  England,  true  and  exact  copies  of  all  such  certi&cates  as  iball 
be  granted  by  them,  or  by  any  officer  or  officers  within  the  limitJ  of  ^'" 
commission,  In  pursoauce  of  this  iLct> 

XLVI.  And  be  it  further  eaacted,  that  it  shall  and  may  be  laBfal  fi>' 
any  governor,  lieuteiiunt-ggverlior,  or  coniniandtT  in  chief  of  anj  of  his 
Majesty's  coloiufs,  plantations,  islands,  or  territories,  and  they  are  liereby 
respectively  authorized  and  required,  if  any  suit,  informatiun,  lib*!-  " 
other  prosecution  or  proceeding  of  any  nature  or  kind  whaterer,  sbal' 
liave  been  commenced,  or  shall  hereafter  be  commenced,  in  say  court 
whatever  in  any  of  thi"  said  colonies,  plantations,  islands,  or  tenitorirt 
respectively  touching  the  force  uid  effiitt  of  any  register,  granted  to  »iij 
shipor  vessel  upon  a  represent ntion  made  to  any  such  governor,  lieolrtiW- 
governor,  or  commander  in  chief,  to  cause  all  proceedings  th^feou  lu  ^ 
stayed  if  he  shall  see  just  cause  so  to  do,  until  his  Majesty^  Pf*^" 
shall  he  ktiowa  aud  certified  to  him  by  hi!<  Maj^^ty,  by  mi  'f't^f-'^ 
advice  of  Iti-i  Majesty'a  privy  .council;  and  such  gQyetnor,  lituleM"*' 
guiV£nu>r,  OT  conwiauder  iii.cbiet  is  lieicby,  K^Hitt'd  t«  [(aaaw*-" -"'^ 


of  bia  Inajest7's  pnncipal  secretarieB  ol  state,  to  be  laid  before  his  Ma- 
jesty in  council,  on  inthcnticiited  copy  of  the  proceedings  in  every  such 
case,  together  vith  his  reasons  for  earning  the  same  to  be  stayed,  and 
such  docnments,  (properly  verified)  as  he  may  judge  necessary  for  the 
infomtation  of  his  Majesty. 

XLVII.  And  be  it  further  enacted,  that  if  any  person  or  persons  shall  PaDUhlnic  per- 
lalsel;  make  oath  to  any  of  the  matters  hereinbefore  required  to  be  so  ■om  inalEiiig 
verified,  such  person  or  persons  shall  suffer  the  like  pains  and  penalties  '■l*o*"'> 
as  are  incnrred  by  persons  committing  wilful  and  corrupt  perjury ;  and 
that  if  any  person  or  persons  shall  counterfeit,  erase,  alter,  or  falsify  any  or  fnlsiFjHo; 
certificate  or  other  instrument  in  writing,  required  or  directed  to  be  ob-  *°r  docameot. 
toined,  granted,  or  produced  by  this  act,  or  shall  knowingly  or  wilfully 
iHalce  ase  of  any  certificate  or  other  instrument  so  counterfeited,  erased, 
altered,  or  falsified,  or  shall  wilfnlly  grant  such  certificate,  or  other  in- 
strument in  writing,  knowing  it  to  be  &lse,  such  person  or  persons  shall) 
for  every  such  offence,  forfeit  the  sum  of  five  hundred  poanda. 

XLVIII.  And  be  it  further  enacted,  that  all  the  penalties  and  for-  How  peoaiaei 
fsitures  inflicted  and  incurred  by  this  act,  shall  and  may  be  sued  for,  ^^  '**  "*"" 
prosecuted,  and  recovered  in  such  courts,  and  be  disposed  of  in  such  * 

manner,  and  by  such  ways,  means  and  methods,  as  any  penalties  or  for- 
feitares  inflicted,  or  which  may  be  incurred  for  any  offence  committed 
against  the  laws  of  customs,  may  now  legally  be  sued  for,  prosecuted, 
recovered,  and  disposed  of;  and  that  the  officer  or  officers  concerned  ia  and  officen* 
seimres  or  prosecutions  under  this  act,  shall  be  entitled  to  and  receive  s^ai^- 
the  same  share  of  the  produce  arising  from  such  seiiures,  as  in  the  case 
of  wiznres  for  unlaw&l  importation,  and  to  such  share  of  the  produce 
arising  from  any  pecuniary  fine  or  penalty  for  any  offence  against  this 
act,  as  any  officer  or  officers  is  or  ore  now  by  any  law  or  regulation  en- 
titled to  upon  prosecutions  for  pecuniary  penalties. 

XLIX.  And  be  it  further  enacted,  that  this  act  may  be  altered, 
varied,  or  repealed  by  any  act  or  acts  to  be  passed  in  this  session  of  par- 
liament 
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in  or  upon  or  to  the  said  goods,  wares,  or  merchandize,  or  any  bill  of  further  right 
lading  for  the  delivery  thereof,  than  was  possessed,  or  could  or  might  have  than  the  con- 
l>een  enforced  by  the  said  consignee  or  consignees  at  the  time  of  such  de-  ^is^ce  pos* 
f>osit  or  pledge  as  a  security  as  aforesaid ;  but  such  person  or  persons,  "^^^^ 
IxnIj  or  bodies  politic  or  corporate,  shall  and  may  acquire,  possess,  and 
enforce  such  right,  title,  or  interest,  as  was  possessed,  and  might  have 
l>een  enforced,  by  such  consignee  or  consignees,  at  the  time  of  such  de- 
posit or  pledge  as  aforetaii ;  any  rale  of  law^  usage  er  custom  to  the  con^ 
trary  notwithstanding. 

III.  Provided  always,  that  nothing  herein  contained  shall  be  deemed,  Right  of  the 
"construed,  or  taken  to  deprive  or  prevent  the  true  owner  or  owners,  pro-  ^^  owner  to 
prietor  or  proprietors  of  such  goods,  wares,  or  merchandize,  from  demand*  whaiTuiM"^* 
TLTkg  and  recovering  the  same  froqi  bis,  her,  or  their  &ctor  or  factors,  agent  hands  of  his 
or  agents,  before  the  same  shall  have  been  so  deposited  or  pledged,  or  agent,  or  of  hii 
froixk  the  assignee  or  assignees  of  such  factor  or  factors,  agent  or  agents,  in  *'"'^^|^  ^^ 
'the  event  of  his,  her,  or  their  bankruptcy ;  nor  to  prevent  any  such  ^ptc^ortore- 
^wner  or  owners,  proprietor  or  proprietors,  from  demanding  or  recover-  cover  Uiem 
Ing  of  and  from  any  person  or  persons,  or  of  or  from  the  assignees  of  any  from  assignees, 
person  or  persons  in  case  of  his  or  her  bankruptcy,  or  of  or  from  any  body  *c.  upon  pay- 
■or  bodies  politic  or  corporate,  such  goods,  wares  or  merchandize,  so  con-  ^ces  secured 
-signed,  deposited,  or  pledged,  upon  repayment  of  the  money,  or  on  re-  upon  them,  &c. 
storation  of  the  negotiable  security  or  securities,  or  on  payment  of  a  sum 
lof  money  equal  to  the  amount  of  such  security  or'  securities,  for  which' 
m^ey  or  negotiable  security  or  securities  such  person  or  persons,  his, 
lier^  or  their  assignee  or  assignees,  or  such  body  or  bodies  politic  or  cor- 
porate, may  be  entitled  to  any  lien  upon  such  goods,  wares,  or  merchan- 
dize :  nor  to  prevent  tne  said  owner  or  owners,  proprietor  or  proprietors, 
from  recovering  of  and  from  sach  person  or  persqns,  body  or  bodies  poli- 
tic or  corporate,  any  balance  or  sum  of  money  remaining  in  his,  her,  or 
their  hands  as  the  produce  of  the  sale  of  such  goods,  wares,  or  merchan- 
dize, after  deducting  thereout  the  amount  of  the  money  or  negotiable 
secvrity  or  securities  so  advanced  or  given  upon  the  security  thereof  as 
aforesaid :  provided  always,  that  in  case  of  the  bankruptcy  of  such  &ctor 
or  agent,  the  owner  of  the  goods  so  pledged  and  redeemed  as  aforesaid 
shall  be  held  t[>  have  discharged  pro  tanto  the  debt  due  by  him  to  the 
baakrapf  s  estate. 
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lecome  dae  thereupon^  at  or  before  the  expiration  of  ninety  days  after 

the  safe  arrival  of  the  said  ship  Exeter  at  her  moorings  in  the  river 

Thames ;  or,  in  case  of  the  loss  of  the  said  ship  Exeter,  such  an  average 

as  by  custom  shall  have  become  due  on  the  salvage;  then  this  obligation 

to  be  void  and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue.  * 

Having  signed  to  three  bonds  of  the  same  tenor  and  date,  the  one  of  which 

being  accomplished,  the  other  two  to  be  void  and  of  no  effect. 

A.  B.  for  self>     j    ^ 
mdC.D.S   ^'^ 
Signed,  sealed,  and  delivered,^ 
'    where  no  stamped  paper  isf    6r.  H. 

to  be  had^  in  the  presence^    /.  K. 

of  1 


No.  II. 
Form  of  a  Bottomry  BilL 

To  all  men  to  whom  these  presents  shall  come  I,  A.  B.,  of  Bengal,  mariner^ 
part-owner  and  master  of  the  ship  called  the  Exeter,  of  the  burthen  of 
five  hundred  tons,  and  upwards,  now  riding  at  anchor  in  Table-Baj,  at 
the  Cape  6f  Good  Hope,  send  greeting. 

Whereas,  I,  the  said  A,  B.,  part-owner  and  master  of  the  aforesaid 
ship  called  the  Exeter,  now  in  prosecution  of  a  voyage  from  Bengal  to 
fhe  port  of  London,  having  put  into  Table->Bay  for  the  purpose  of  pro- 
curing provision  and  other  supplies  necessary  for  the  continuation  and 
performance  of  the  voyage  aforesaid,  am  at  this  time  necessitated  to  take 
up,  upon  the  adventure  of  the  said  ship  called  the  Exeter,  the  sum  of  one 
thousand  pounds,  sterling  monies  of  Great  Britain,  for  setting  the  said 
ship  to  sea,  and  furnishing  her  with  provisions  and  necessaries  for  the 
said  voyage ;  which  sum  C  B.,  of  the  Cape  of  Good  Hope,  master  attend- 
ant, hath  at  my  request  lent  unto  me,  and  supplied  me  with  at  the  rate  of 
twelve  hundred  and  twenty  pounds  sterling  for  the  said  one  thousand  * 
pounds,  being  at  the  rate  of  one  hundred  and  twenty-two  pounds  for 
every  hundred  pounds  advances  as  aforesaid^  during  the  voyage  of  the 
said  ship  from  Table-Bay  to  London.  Now  know  ye,  that  I,  the  said 
A.  B.,  by  these  presents,  do,  for  me,  my  executors  and  aduunistrators^ 
covenant  and  grant  to  and  with  the  said  C  B.,  that  the  said  ship  shall, 
with  the  first  convoy  which  shall  offer  for  England  after,  the  date  of 
these  presents,  sail  and  depart  for  the  port  of  London,  there  to  finish  the 
voyage  aforesaid.  And  I  the  said  A.  n.y  in  consideration  of  the  sum  of 
one  thousand  pounds  sterling  to  me  in  hand,  paid  by  the  said  C  B.,  at 
and  before  the  sealing  and  delivery  of  these  presents,  do  hereby  bind 
nyself,  my  heirs,  executors,  and  administrators,  my  goods  and  chattels, 
«nd  particularly  the  said  ship,  the  tackle,  and  apparel  of  the  same,  and 
also  the  freight  of  the  said  ship,  which  is  or  shall  become  due  for  the  afore- 
said voyage  from  Bengal  to  the  port  of  London,  to  pay  unto  the  said  C.  D*f 
bis  executors,  administrators,  or  assigns,  the  sum  of  twelve  hundred  and 
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of  the  United  Kin);ilom  of  Great  Britain  and  Ireland  King,  Defender  of 
the  Faith,  and  in  the  year  of  our  Lord  1801. 

'Whereas  the  above  named  Hans  Busk  has,  on  the  day  of  the  date  above 
written,  advanced  and  lent  unto  the  said  James  Peter  Fearoo,  and  Pbtor 
Douglas,  the  sum  of  seven  hundred  and  liFty  pounds,  upon  the  goods  and 
merchandizes,  and  effects  laden  and  to  be  laden  on  board  the  good  ship 
or  vessel  colled  the  Belvidere,  of  th«  burthen  of  nine  hundred  and  eighty- 
seven  tons  or  thereabouts,  now  riding  at  anchor  in  the  river  of  Thames, 
outward  bound  to  China,  and  whereof  James  Peter  Fearoo  is  commander, 
by  his  acceptance  of  a  bill  of  exchange  to  that  amount  at  four  months* 
date  for  the  account  of  them  the  said  James  Peter  Fearon,  and  Peter 
Douglas ;  Now  the  condition  of  this  obligation  is  sach,  that  if  the  said 
'ship  or  vessel  do  and  shall  with  all  convenient  speed  proceed  and  sail 
from  and  out  of  the  said  river  of  Thames,,  on  a  voyage  to  any  port  or 
place,  ports  or  places  in  the  East  Indies,  China,  Persia,  or  elsewhere 
beyond  the  Cape  of  Good  Hope,  aod  from  thence  do  and  shall  sail,  re- 
turn, and  come  back  into  the  said  river  of  Thames,  at  or  before  the  end 
and  expiration  of  thirty-six  calendar  months,  to  be  accounted  from  the 
day  of  the  date  above  written,  and  there  to  end  her  said  intended  voyage, 
(the  dangers  and  casualties  of  the  seas  excepted  ;)  and  if  the  said  James 
Peter  Fearon  and  Peter  Douglas,  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  or  administrators,  do  and  shall,  within  thirty  days 
next  after  the  said  ship  or  vessel  shall  be  arrived  at  her  moorings  in  the 
said  river  of  Thames,  from  her  said  intended  voyage,  or  at  or  upon  the 
end  and  expiration  of  the  said  thirty-six  calendar  months,  to  be  accounted 
as  aforesaid,  (which  of  the  said  times  shall  first  and  next  happen,)  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Hans  Busk,  his  executors, 
administrators,  or  assigns,  the  full  sum  of  one  thousand  and  twenty  pounds 
of  lawful  money  of  Great  Britain,  together  with  thirteen  pounds  ten  shil- 
lings of  like  money  per  calendar  month  for  each  and  every  calendar  month, 
and  so  proportionably  for  a  greater  or  lesser  time  than  a  calendar  month, 
for  all  such  time,  and  so  many  calendar  months,  as  shall  be  elapsed  and 
mn  out  of  the  said  thirty-six  calendar  months  over  and  above  twenty  ca- 
lendar months,  to  be  accounted  from  the  day  of  the  date  above  written  ; 
or  if  in  the  said  voyage,  and  within  the  said  thirty-six  calendar  months, 
to  be  accounted  as  aforesaid,  an  utter  loss  of  the  said  ship  or  vessel  by  fire, 
enemies,  men  of  war,  or  any  other  casualties,  shall  unavoidably  happen, 
and  the  said  James  Peter  Fearon,  and  Peter  Douglas,  their  heirs,  exe- 
cutors, or  administrators,  do  and  shall  within  six  calendar  months  next 
after  such  loss  well  and  truly  account  for  (upon  oath  if  required,}  and 
pay  nnto  the  said  Hans  Busk,  his  executors,  administrators,  or  assigns,,a 
just  and  proportionable  average  on  all  the  goods  and  effects  of  the  said 
James  Peter  Fearon  carried  from  England  on  board  the  said  ship  or  ves- 
sel, and  the  net  proceeds  thereof,  and  on  all  other  goods  and  effects  which 
the  said  James  Peter  Fearon  shall  acquire  during  the  said  voyage  for  or 
by  reason  of  such  goods,  merchandizes,  and  effects,  and  which  shall  not 
be  unavoidably  lost,  then  the  above  written  obligation  to  be  void,  nai. 
of  none  effect,  else  to  stand  in  full  force  and  virtue. 
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Afanoel  Eagenio  Coetho,  vho  together  with  the  potties  signed  thereto; 
Z,  Joge  de  Almeida  Rorig,  the  notary  wrote  it ;  Jacomo  MazzoU,  An- 
dre^w  Beliucci,  Joav  Pedro  Rocks,  Mmoel  Engenio  Caetbo ;  and  J.  Joge 
de  Almeida  Rorig,  notary  public  of  notes  in  the  city  of  Lisbon  and  its 
district  of  His  Royal  Highness  the  Prince  Regent  onr  Lord,  whom  God 
preserve,  caused  this  instruraent  to  be  transcribed  from  my  book,  of  notes, 
to  -which  I  refer  ntyself,  and  have  subscribed  it,  and  signed  it  in  public 
torra. 

^lu  testimony  of  the  truth,  Joge  de 
Frmd.  M.noel  Cdvert.    }     Aln.id.     Rorig,     who..     h.i,d. 
^     writing  IS    certified    by  Francis 
Arbouin,  Vice-Consul. 


St^lation/or  the  return  of  a  Si^. 

MlBT  Aj(H. 

IStli  Jamury,  ISU. 

On  which  day  Bc^g  exhibited  as  proctor,  and  made  himself  a  party  for 
George  Goodwin  Hope,  master  of  the  stud  ship  Mary  Ann;  and  pro* 
duced  for  sureties  Jodah  Culmer,  of  Wapping  High  Street,  mathematical 
inatmrnent  maker,  and  James  Powell,  of  the  wine  place,  nodertaker,  who^ 
Rubmitting  themselves  to  the  jurisdiction  of  this  Court,  bound  themseWes^ 
their  heirs,  executors,  and  administrators,  for  the  said  George  Goodwin 
Hope,  in  the  sum  of  six  hundred  and  eighty-four  pounds  of  lawful  money 
of  Great  Britain,  being  dodble  the  apprvised  value  of  two  eighth  parts 
of  the  said  ship,  unto  William  Fennings,  of  Rood-lane,  Fenchurch  street^ 
Iiondon,  merchant,  and  Philip  Fennings,  of  Harwich,  in  the  county  of 
Essex,  owners  of  the  said  two  eighth  parts  or  shares  of  the  said  ship,  for 
the  return  of  the  said  ship,  to  the  amount  of  the  shares  of  the  said  Wil- 
lioui  Fennings  and  Phihp  Fennings  ;  and  unless  they  shatl  so  do,  they  do 
hereby  severally  consent  that  execution  shall  issue  forth  against  them, 
their  heirs,  exeimtors,  and  administrators,  goods  and  chattels,  whereso- 
ever the  same  shall  be  found,  to  the  value  of  the  sum  aibrementioned  ; 
which  cantion  the  said  surrogate  received  on  the  report  of  John  Crickett, 
marshal  of  this  Court,  as  to  the  sufficiency  of  the  said  sureties  ;  and  at 
the  petitimi  of  Bogg,  decreed  the  said  ship  to  be  leleaaed  from  the  arrest. 

Premtt, 

BEDFORD. 
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apd  Cf  D.  of  L«ndo%  merckant,  freighter  ef  the  flaid  ship  or  ^etsel,  of 
the  other  part,  witnesseth,  that  the  aaid  owner  [or  master  J  for  the  Gon« 
siderations  hereinafter-nentioned,  hath  granted,  and  to  freight  letten, 
and  by  these  presents  doth  grant  and  to  freight  let,  unto  the  said  mer- 
chant, (who  hath  accordingly  hired  and  taken  to  freight,  and  by  these 
presents  doth  hire  and  take  lo  freight,)  the  said  ship  or  vessel  for  the 
voyages,  and  upon  the  termi  and  conditions  following,  (that  Is  to  say) 
The  owner  of  the  said  ship  or  vessel  [or  the  said  master]  shall  and  iHU   Fittinr  the 
forthwith  render  the  said  ship. or  vessel  tfght,  staunch,  strong,  property  shipTiorher 
rigged,  sufficiently  manned,  aud  in  every  respect  fit  for  navigation,  and  ^^^^^^  ▼oy^ 
io  perform  the  outward  and  homeward  voyages  hereinaffeer«<mentianed  i  ^^ 
and  shall  thereupon  with  all  convenient  speed  receive  on  board,  load,  and  Loading  Ao 
stow  in  a  regular  and  proper  manner  all  such  goods  and  merchandiser  as  V'^^ 
shall  or  may  be  sent  by  the  said  freighter  alongside  the  said  ship  or  vessel 
in  the  said  port  of  London,  not  eiLoeedIng  what  the  said  ship  or  vessel  can 
eonyeniently  and  safely  carry  over  sea,  besides  her  provisions,  tackle^ 
and   appurtenances,  (the  masters  cabin  and  the  usual  and  necessary  roOln 
for  the  ship's  crew  excepted)  and  being  so  laden,  and  being  also  de«  SaiUng  of  the 
spatched,  the  said  mcv»ter  shall  and  will,  with  the  then  first  favourable  *^P- 
wind  and  opportunity,  set  sail  and  depart  without  delay  in  the  said  ship 
or  vessel  from  the  said  port  of  London,  and  proceed  with  the  next  convoy 

to  the  port  of ^  and  upon  his  arrival  these  address  himself  to 

the  agents  or  correspondents  of  the  said  freighter;  and,  as  soon  after  as  DeliTeryof  the 
may  be,  make  discharge,  and  right  and  true  delivery  of.  tiie  said  goodi  outwiurd  cargow 
and  merchandises  unto  the  agents,  correspondents,  or  assign^  of  the  said 
freighter,  according  to  the  bills  of  lading,  and  so  to  the  end  of  the  said 
outward  voyage.     And,  after  delivery  of  the  said  outward  oargo  as  afore*  Refitdpg  for 
said,  the  said  mast^r  shall  and  will  forthwith  render  the  said  ship  or  ttie  homeward 
vessel  in  all  respects  fit  to  receive  her  homeward  cargo,  and  perform  her  ▼<'yage- 
homeward  voyage.     And  the  said  master  shall  and  will  thereupon,  with 
all  convenient  speed,  receive  on  board,  load,  and  stow  in  a  regular  and  Loading  of 
proper  manner  all  such  goods  and  merchandises  as  shall  and  may  be  sent  homeward 
alongside  the  said  ship  or  vessel,  at  the  said  port  of  ■  ■,  by  the  caigo* 

said  freighter,  his  correspondents  or  agents,  not  eaceedtng  whal  the  said 
vessel  can  conveniently  and  safely  carry  over  sea  (besides  and  except  as 
hereinbefore*aientioned  and  excepted) ;  and  being  so  laden,  and  being  sailing  oa 
also  again  despatched,  the  said  master  shall  and  will  with  the  then  first  homeward 
fiivourable  wind  and  opportunity  without  delay,  .set  saU  and  depart  firom  vorage. 
the  said  last-mentioned  port  in  the  said  ship  or  vessel,  and  proceed  there« 
with  direct  to  the  said  port  of  Loudon ;  and,  upon  arrival  in  the  London 
Docks,  make  discharge  and  right  and  true  delivery  of  the  said  home-  Delivervof  the 
ward  cargo,  unto  the  said  freighter  or  his  order,  according  to  the  bills  homeward 
of  lading ;  and  so  end  the  said  homeward  voyage,  (the  acts  of  Grod  and  ^^*^^' 
the  Ring's  enemies,  the  dangers  and  accidents  of  the  seas,  rivers,  and  Exceptions, 
navigation,  the  restraints  and  detentions  hf  king^, '  prinCfes,   rulers,  and 
republics,  and  all  and  every  other  Unavoidable  dangers  and  accidents,  ex- 
cepted).    And  the  owner  [or  master]  for  himself  his  executors  and  admi-  Blaster's  oove- 
nistrators,  doth  hereby  covenant,  promise,  and  agree,  to  and  with  the  naatnotto 
said  freighter,    his  executors  and  administrators,    that  the  said  master  ^t^^^'JfS^^ 
shall  not,  nor  will,  in  either  the  said  outward  or  homewaird  voyage,  ^g^  "  ireign»» 
take  or  load  on  board,  or  suffer  to  be  taken  or  loaden  on  board  the 
said  ship  or  vessel,  any  goods,  merchandises,  packets,  letters,  or  parcels 
whatever,    from  any  other  person  or  persons  whomsoever,  other  than 
the  said  freighter,  without  his  consent  and  permission,  or  the  consent 
and  permission  of  his  agents,  correspondents,  or  assigns  in  writing  ibr 


Frets^ter  co-     that  pnrpoM,  Ant  had  uid  obtained.     And  the  uid  flwlghter  itr  his- 

TcuDt*  to  jm-  aeir,  his  executora  and  adminiitraton,  dotli  herebj  covenant,  promiM, 

aire  eaifoca,      m,j  agree  to  and  with  the  said  muter,  hi«  execntore  and  admin istrrion, 

that  he  the  uid  freighter  shall  and  will  procure,  and  canse  to  be  Kot 

alongside  the  sold  ship  or  Tessel,  to  be  loaded  on  board  thereof,  Rch 

outward  and  homeward  cargoes  as  aforeMid,  and  procure  the  neccsai; 

IVi  pn  &rigfct.  licences  for  the  same.     And  also,  that  he  shaH  and  will  well  and  tnlj 

pa^  or  cause  to  be  paid  unto  the  said  owner,  for  master,]  his  eiecnlon 

or  administrators,  the  sum  of  £ ,  in  full  for  the  freight  of  tbe 

Baid  outward  cargo,  upon  the  right  and  trae  delJTeij  thereof;  ntd  tbe 

nm  of  £•—•— ,  in  full  for  the  freight  of  the  said  homeward  cup, 

THnage  and  upon  the  right  and  true  deliTerj  thereof  as  aloresaid.  And  which  ndd 
KTvsga,  &e.  sums  of  monej  shall  be  in  entire  satisfaction)  and  in  Uen  of  all  primige 
and  average,  pilotage,  and  port  charges  whateTer,  for  the  said  oatwud 
and  homeward  voTSges.  And  it  is  herebj  coTenanted  and  sgned,  bj 
and  .between  the  said  parties,  that  the  said  merchant  shall  be  sUomd 
■  ■  laj  or  running  dajs  in  tho  whole,  far  loading  and  uttlotdin 

the  said  outward  and  homeward  cargoes,  to  commence  and  be  omi- 
pnted  from  and  ezclusiTo  of  the  da^s  after  tho  said  master  shall  be  ntdj 
to  take  b  and  dischargo  his  said  retpectiTo  cargoes,  and  notice  gins 
thereof  to  the  freighter,  his  agents,  correspondents,  or  assigns.  And  it 
is  further  agreed  b;  and  between  the  said  parties,  that  it  shall  be  liwAd 
for  the  said  freighter,  or  his  agents,  correspondents,  or  assigns,  to  k«^ 

■nd  detain  the  said  ship  or  Tessel  on  demurrage,  far  the  space  of 

working  dajs,  orer  and  abOTe  the  before-mentioned  ranning  or  lij 
days,  upon  paying  the  said  matter,  his  executors  or  administntort,  it 
the  rate  of  £—-~-  ■  -■  sterling  per  day,  for  each  and  etery  «f  tl* 
liberty  to  wttd  said— — — >- days  of  demamge.  And  it  is  hereby  further  nrntmUj 
""  ''""* '  "'  coTenuited  and  agreed  by  and  between  the  said  parties  that  the  suii 
freighter  shall  be  at  liberty  to  place  and  send  on  board  the  said  reoel  a 
nipercai^o  during  the  said  Toyages,  for  whose  passage  the  said  masM 
shall  make  no  charge  whatever  (the  said  supercargo,  bowerer,  Indisf 
and  providing  himself  in  all  necessaries  during  the  said  voysges);  ml 
for  the  dae  performance  of  all  and  singular  the  covenants,  coiHiitipa% 
and  agreements  berein  cmitained,  the  said  parties  mutually  l>iad  tbeo 
■elves,    their    executors    and    administntors,     in    ^le    penal  sam  sf 

£ —  ■  firmly  by  these  presents.     In  witness  whereof  the  >sid  p*> 

ties  have  hereun^  tet  their  hands  and  seals  in  London  the  day  M 
above  writtoi. 

J.  B.  (U.) 
C.  D.  (L£-) 

Signed,  sealed,  and  delivered,^ 
being  first  duly  stamped  in> 
the  presoue  oi  £.  F.  ^ 


No.vm. 


7?^  I'brm  of  a  Bill  of  Lading. 

N,  B,  ihipped,  in  good  order,  and  well  conditioned,  hj  A.  Bj,  mer-  BDlofbdlng. 

chsnt,  in  and  npon  the  good  ship  called ,  whereof  C.  D.Im 

TOMBter,  now  in  the  river  Thames,  and  bound  for the  goods 

Jbllowing,  nu.  [here  deiaibe  the  goodM']  marked  and  nambered  as  per 

margin,  to  be  delivered  in  the  like  good  order  and  condition  at 

aforesaid,  (the  acts  of  God,  the  King's  enemies,  fire,  and  all  and  every  Bieeptioa. 
other  dangers  and  accidents  of  the  seas,  rivers  and  navigation,  of  what- 
ever nature  and  kind  soever  excepted,)  unto  the  said  A.  B.,  or  his  a^ 
signs,  he  or  they  paying  freight  for  the  said  goods  at  the  rate  of  ■  ■■    -  -  Sateof  &d^^ 
per  ;  with  primage  and  average  accnstomed.     In  witness  whereof  *^ 

I  the  said  master,  of  the  said  ship,  have  affirmed  to  three  bills  of  lading 
of  this  tenor  and  date ;  any  one  of  which  hills  being  accomplished,  the 
other  two  are  to  be  void. 

Dated  at  Lmidon.  this day  of ,  1824. 

CD. 
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foreign  built  ships,  employed  in  tiie  East  India  trade,  101,  136 

Registry  Acts  in  the  East  Indies,  ib. 

relaxation  of  the  Navigation  laws  in  their  trade,  ib. 

exclnsive  trade  with  China,  uid  in  tea,  97,  B8 

opening  of  East  India  trade  to  the  general  merchants,  94 — OS 

new  charter  to  East  India  Company,  04 
ENUMERATED  goods  from  the  colonies.     See  73—85 
Aiiil  («  Rules  and  T:<(Coprnjii-,  Chop.  I.  Ib. 
2  s 


NAVIGATtON  LAWS,  Introdaction,  1—74 
origin  ind  polic;^ ,  1—6 
limitation  of  their  abjecti,  ib. 

first,  second,  and  third  stitges  of  tbeir  advance,  1—6,  and  73 — 80 
encoongemoit  of  British  nurinen,  fisheries,  and  coastiog  trade,  t&. 
object  of  the  pariiuneDtar^  ordinance,   previous  to  the   Navi- 
'    '       gation  Act,  77 

in  the  coioni^  trade,  80. 

tntde  with  A^,  Africa,  and  America,  ib. 
Enropeui  trade,  ib. 
fisheries,  ib. 
coasting  trade,  ib. 
as  to  bullion,  ib. 
NETHERLANDS  AND  GERMANY,  See  Enropeaa  Trade,  103— 


PARTNERS  in  British  ships.  See  Rcgiitr?  Acts,  125,  and  157— 

PORTUGAL,  treaty  with,  107 

PRIZE  SHIPS,  See  Registry  Acts,  pastimj  and  118 


REGISTRY  ACTS,  111—178,  and  See  New  Act,  4  Geo.  4.  c.  41. 

in  Appendix. 
REGISTERING  of  British  ships,  5ee  Chap.  II.  on  the  Reijlstry  Acts, 
prusim. — It  being  scarcely  possible  to  enuoierale  all  the  con- 
tents or  this  Chapter  in  the  limits  allotted  to  an  Indm,  and  us 
the  principal  matters  are  treated  of  under  several  heads  in  the 
CliQpter,  the  reader  is  requested  to  conault  the  Chapter  ge- 
nerally. 

origin  of  Ihe  acts,   111 

origin  of  the  modern  Registry  Acts,  115 

their  policy  and  Utility,  116 

what  ships  are  to  be  registered,  1 17,  el  seq. 

who  may  be  owners  of  British  ships,  ib.  el  teq. 

of  tlie  repairs  of  British  ships,  ib.  el  ieq.  119 

where  the  registry  is  to  be  made,  119 — 131 

form  of  the  oath  to  obtain  a  registry,  133 

where  the  owners  exceed  three,  and  in  other  cases,  ib. 

of  the  enamination  of  ships  before  their  registry,  ib. 

penalties  for  false  descriptions,  ib. 

of  ascertaioiDg  the  tonnage  of  ships,    ib.   See  4  Geo.  .|.  c.41. 
ss.  14,  15,  16,  in  the  Appendix. 

of  bonds  not  to  lend  certificates,  ib. 

of  the  indorsement  on  a  change  of  property  in  ships,  127,  Seg 
Cliap.  il. passim. 

in  the  port  to  which  the  ship  belongs,  ib, 

certificate  must  be  correctly  recited,  ib. 
2s  2 


REGISTERING  of  Britiih  ships 

no  equitable  interest  in  Britiak  tbipif  140:— 170 

nameroos  caaes  npon  this  point  in  the  adiiiiialtf,  aa4  conrti  of 

law  and  equity,  ii. — ameiidiDenta  by  the  new  act. 
auignment  of  freight  not  within  registry  acts,  154 
of  the  title  to  a  ship  by  opention  of  law,  1S7 
of  the  mortgage  of  ships,  when  valid,  and  when  not,  139,  and 

159—103 
power  of  mortgaging  ^tto  bj  «c^  ngirifj  tct,  130 
And  See  cases  and  decisions  on  the  mortgage  of  ships,  159 — 
105 
of  the  redress  to  be  obtained  in  courts  of  equity  in  the  case  of  de- 
fective registers,  164 — 109 
where  the  transfer  is  void,  of  the  remedy  on  a  collateral  con- 
how  Ua  the  registry   acts  apply  in  cases  under  the  bankrupt 

laws,  169— See  on  this  point.  Part  II.  Chap.  I.,  184 — 190 
of  the  evidence  afforded  by  the  registry  acts,  170 — 170 
of  the  effect  of  the  evidence  of  the  certificate  and  registry,  ib, 
ot  the  general  nature  of  the  evidence  in  actions  by  or  againit  ship- 
owners, ib. — See  also  Part  II.  Chap.  I.,  197 — 199 
the  registry  need  not  state  the  proportions  in  which  different 

owners  are  interested  in  a  ship.  See  Part  II.  Chap.  I.,  213 
recapitulation  of  the  circnmBtances  under  which  new  registers  may 

be  obtained,  170 
what  vessels  need  not  be  registered,  ib. 

And  See  Chap.  II.  patsim.  111 — 17S,  on  all  the  subjects  con- 
nected with  the  Registry  Acts, 
of  the  registering  of  partnership  property  in  ships,  and  joint  stock 
companies,  125,and  157 — 159.     ConsaltthisChaptergenorally. 
RUSSIA,  tnulswUt,  »d  Gmeftay,  iQ» 


I 


SEAMEN,  what  are  to  be  deemed  BriUsh,  Partll.  Chap.  n.,2ia 
SHIPPING,  British,  encouraged.  See  Chap.  I.  passim,  1,  and  Colonial 
Trade,  passim— Trade  with  Asia — European   trade,  and  re- 
gistry acts. 
SHIPS,  British,  what,  See  Registry  Acts, passim, 
to  be  BriUsh-butit,  117,  118,  136 
how  navi^ted,  315 

to  be  registered,  See  Registry  Acts,  117 
built,  certificate  to  express  it,  ib. 
bnilding  large  ships  encouraged,  113 
prizes,  put  on  the  footing  of  British  ships,  1 14,  118 
foreign,  British  owned — privileges  and  disabilities,  1 30 — 1 36 
S'ee  Registry  Acts,  ante,  and  Chap,  ll.pasiim.  111 — 176 
SIERRA  LEONE  Company,  100 
SLAVE  TRADE,  abolition  of,  102 
SMUGGLING,  Sec  Registry  Acts,  116 


INDEX 


TO  PARTS  11.  AND  HI. 


ON  MERCHANT  SHIPS,  SEAMEN,  AND  MARITIME 
CONTRACTS. 


tf  Far  Index  to  Part  I.  on  the  Navigation  Lamtf  see  ante. 


ABANDONMENT  of  ship  and  cano,  See  Freight,  433, 434 
ABATEMENT  of  freight.  See  Freight. 

when  to  be  pleaded  by  part-owners,  436 — US 
ABSENCE  from  fliR   >>Mp  without  leave,   forfeiture   of  wages,  See  Sea- 
mtrrs  Wtti;es,  'iS-i— '>83 
in  the  coastinf;  trade,  SQ7,  ^S8 
ACCOUNTS  by  part-owners,  Sed  Part-owners,  201—206 
ACTIONS  by  part-owuers,  210—214 
or  against  them,  ib. 
of  their  joiuder  and  non-joinder,  id. 
of  their  defence,  pleas,  kc.  ib. 

diBerence  where  the  action  is  tort,  and  when  contract,  (b. 
of  actions  by  tradesmen  against  them,  ib. 
cannot  sue  wheu  their  names  are  not  in  the  registry,   (ft. 
ADJUSTMENT  of  general  average,  495 

See  General -Ave  rage. 
ADMEASUREMENT  of  ships  for  registry,  See  Registry  Acts,  122 

See  also  Index  to  Navigation  Lazca. 
ADMIRALTY  COURT,  its  jurisdiction  indifferences  between  port- 
owners,  289 — 294 
certificate  for  the  registry  of  prizc^ships,  191 — 204 
ofthe  property  in  ships  sold   under  its  sentence  of  condemna- 

ttOD,  ib. 


BANKRUPTCY  of  a  part-owner,  209 

elFects    on    consignments    of  different    duuacterg,  See  Bill    of 
Ladiag,  365— S7» 

See  also  Chaptn-  on  Stoppage  in  Tnumtu,  jKUftat,  490—519 
BARGE,  See  Registry  Acts,  176 
BARRATRY,  See  Freight,  478 — 481 
BEACONS,  ««  Salvage,  526—636 
BILLS  OF  LADING,  859 

of  the  nature  of  billa  of  lading,  ib. 
of  the  properties  of  ditto,  360 

of  exceptions  in  bills  of  lading  in  the  West  India  trade,  300,  361 
of  the  discharge  of  bills  of  lading,  363 
of  the  indorsement  of  bills  of  lading,  303 
of  conditions  in  bills  of  lading,  364 

(rfthe  effect  of  indorsement  of  blUi  of  lading  to  cnditort  or  car- 
respondents  with  matoal  dealings,  305 
of  the  indorsenieiit  of  bill  of  Uiding  to  a  creditor,  360 
of  the  effect  of  indorsement  or  tmiufer  hj  the  laictar  or  comigoee 

without  value,  307 
of  principal  and  (actor,  308 
of  consignments  to  a  factor ;  when  they  c^naUtnte  a  lien  en  th« 

cargo  and  bill  of  lading,  and  when  not,  369 
of  consignments  to  factors  and  brokers,  371 
of  the  alteration  of  the  law  empowering  fectors  aad  cotuignees 

to  pledge  goods,  in  certain  cases,  to  a  certain  extent,  ib. 
of  the  diffeient  effect  of  bankraptcy  on  cOTuigDinents  of  different 

characters,  372 
of  the  effect  of  bankn^cy  «d  coniigiuDeiits,  ib. 
of  the  nature  of  an  equitable  lien  on  a  bill  of  lading,  974 
of  the  delivery  under  bill  of  lading,  375 
of  the  general  property  of  billN  of  linlinR,  376—378 
And  See  the  Chapter  on  Bills  of  Lading,  350 — 378 
BILL  OF  SALE,  A'ee  Registry  Acts,  p««Vn,  12C — IflS 
form  of  indorsement  on  sale  of  slu'ps,  ib. 
certificate  to  be  accurately  recited  in  bill  of  sale,  ib. 
to  be  produced  upon  registering  ships  de  novo,  ib. 
from  the  original  builder,  need  not  recite  ccrtilicste  of  registry,  ib. 
And  see  title  Registrif  Aett   iit  the  preceding  Index  tv  the 
Navigation  JLmsif,  111 — 176 
BOND  to  be  given  on  registry  of  ships,  123 
not  to  lead  certificates,  ib. 
to  deliver  up  Mediterranean  pass,  ib 
for  payment  of  average.  See  Average,  496 
for  ships  to  sail  with  convoy,  &c.  Sec  Conroy,  308 — 311 
fresh  bond  to  be  given  on  change  of  the  master,  123 
And  Sec  Registry  Attts,  ptunm. 
BOTTORIRV,  234—243 
mid  respondentia,  ib. 


—  ^ 


CHARTER-PARTIES 

of  demurrage  where  no  time  is  mentioned  in  Chartw-party,  336 

demnrrage  not  due  for  deUj  by  sea  and  windi,  337 

of  the  rate  of  demurrage,  338 

of  the  principles  of  the  law  in  the  interpretation  of  Charter- 

parties,  33S 
of  the  congtmction  of  Charter-pwties,  339,  340 
of  the  construction  of  covenants  and  conditions  in  Chorter-pirtieSj 

340—351 
of  relaxation  from  the  strict  terms  of  Charter-parties,  3S2,  35S 
of  the  construction  of  the  East  India  Company's  Charter-parties, 

3M 
of  passage  monej  bj  the  East  India  Company  in  case  the  ship  is 

lost,  366 
of  the  effect  of  the  usiuJ  clause  in  the  Company's  Charters  that 

ship  may  be  employed  in  trade  or  warfiu^,  3S6 
of  the  nsage  of  trade,  357,  358 
COASTING  TRADE,  ships  employed  in,  by  whom  to  be  nftfigated, 
108—110 
geneivl  rules  of  the  coasting  trade,  ib. 
hiring  of  seamen  in  this  trade,  S66 
CONDEMNATION  of  prize  ships,  See  title  Registry  Acts  in  the 
Index  to  the  Navigation  Laws,  119,  190  , 
of  ships  nnfit  for  service,  119 
of  captured  ships,  190 — 196 

of  prizes,  certificate  thereof  to  be  produced  at  th«  time  of  re- 
gistry, 190—194 
CONDITION,  precedent,  construction  of,  339—347 
CONTRIBUTION,  See  General  Average,  483—495 
CONVOY,  poUcy  of  appointing,  308—313 
statutes  and  regulations,  ib. 
limitations  and  exceptions,  ib. 
ships  not  to  sail  without,  ib. 

when  diey  may  sail  witbont,  312—316 
what  is  undersUod  by  sailing  wiUi  convoy,  ib. 

not  sailing  with  convoy,  ib. 
what  is  to  be  ondeistood  by  a  oonvay,  31 1 
excuses  for  leaving,  ib. 
of  keeping  with  convoy,  310 
of  licences,  to  sail  without,  312 — 315 

genera]  rales  as  to  convoy,   in  cases   of  policies  of  insurance, 
freight,  &c.,  ib, 
COURT  OF  CHANCERY,  its  powers,  in  cases  under  the  Registry 
Acts,  164—167 

And  See  title  Registry  Acts,  in  Index  to  Navigation  Laws. 
CUSTOMS,  officers  of,  their  authority  with  regard  to  ships  in  distress, 
.STee  Salvage,  535—635 
their  punishment  for  making  false  registers, 

S'ee  Registry  Acts,  118—130 
compensation  for  assisting  of  ships  in  distress, 
See  iaiva^e,  535—535 


EMBARGO. 

when  it  does  pot  an  end  to  contracti  for  cutna^e  of  good),  419 
See  also  construction  of  Charter-parties,  343 — 951 
and  freight,  poftftn. 
effect  of  embargo  on  seamen'a  wages,  280 
EMBEZZLEMENT  of  goods  by  ni«st«r. 

See  Chap.  IV.ou  Exceptions  in  Charter-parties,  400 — 404 
b;  marioera,  ib. 

limitation  of  the  respcmiibility  of  ownen,  400—413 
value  of  ship  and  freight,  ib. 
embetilement  of  cargo  or  stores  bj  mariners,  ib. 
See  Seamen's  Wages,  288 
EQUITY  COURT,  its  jurisdiction,  and  the  limits  in  which  it  exercises 
it,  in  the  defective  transfers  of  ship,  154 — 107 
See  Cases  and  Decisions  on  the  Registry  Acts,  ib. 
EXCISE,  olficers  of,  their  authority  with  regard  to  ships  in  distress, 
5'ffe  Salvage,  525—536 


FACTOR  cannot  pledge  a  bill  of  lading,  but  maj  indorse  or  assign  it, 

But  See  New  Act  of  Parliament,  303—374 
FIRE,  OD  ship  board,  owners  not  responsible  for  loss  or  damage  by, 

See  Exceptions  in  Charter-parties,  400 — 404 
FISHERY,  ships  employed  in,  by  whom  to  be  navigated,  bounties,  &c, 
See  Introduction,  IS— IS 

See  Fisheries,  and  Index  to  Navigation  Laws,  109 
FOREIGN  BUILT  ships,  owned  by  British  subjects,  131—137 
FOREIGNERS  not  to  be  intereated  m  British  ibipi, 

See  Registry  Acts,  pattimf  and  Index  ia  Nafigition  Laws, 
ante,  ib. 
FOREIGN  SEAMEN,  employment  o^  Hi,  »!« 

proclamation  relating  to,  ib, 
FORFEITURE,  pemdties,  confiaaatMo,  be.,  (or  brmubM  of  Navi- 
gation Laws  and  Registry  Aota,  177 — 18). 
of  seamen's  wages.  See  Seunen's  Wages,  284 — 99% 
FRAUDULENT  sale,  5m  Registry  Ju^pauim,  and  iadea  to  Navi- 
gation Laws. 
FREIGHT,  428 

of  the  divisions  affreight,  429 

of  the  entirety  of  the  contract,  A. 

of  the  amount  of  freight,  430 

of  the  general  nature  of  freight,  432 

of  dead  freight,  ib- 

of  abandonment  lor  freight,  434 

of  cases  where  a  portion  of  the  freight  only  is  due,  ib. 

of  tin  goneral  rate  of  law  as  to  fi«ight ;  and  the  partionlar  «\-  • 

ceptions  of  wliich  it  admits,  435 
of  freight  pro  rata  itinerit,  436 — 448 
of  anticipated  freight,  448 — 451 
of  passage  money,  451 

of  freiglit  by  the  custom  of  trade  and  tlie  f  «Hge  of  particulut 
places,  452 


1  &  J. 

JETTISON,  See  Average,  482,  405 

genem  rules  of,  ib. 
JEWELS  contribute  to  general  average,  tb. 

INDORSEMENT  on  certificate  of  ragistry.  See  Certificate  of  Registry, 
and  Registiy  Acts,  111 — 170 

fbnn  of,  120 

want  or,  whether  to  be  aided  in  Courts  of  Equity,  155—178 

within  what  time  to  be  made,  127 — 130 

of  bill  of  lading,  .%«  Bill  of  Lading,  303—378 
INSURANCE  void,  if  ahips  sail  without  convoy.  See  Convoy,  30»— 311 

of  a  ship  by  one  part-owner  for  others,  Sec  Part^wners,  200 
INTERPLEADER,  bill  of,  394 

IRISH  SHIPS,  registering  thereof,  ,$ee  Registry  Acta,  111—130 
JUSTICES    OF    THE    PEACE,    See  Salvage  General,  Salvage  in 
Ciuqne  Ports,  Wreck,  and  Marine  Stores,  525 — 555 

their  authority  to  commit  persons  for  crimes  committed  at  aea,  ib. 


LADING,  See  Bill  of  Lading,  3S»— 378 
LASCARS,  employment  of  as  sailors,  21fl 
Leak,  in  ships,  See  Seaworthiness,  379—385 
LICENCE  for  voyage,  312—316 
when  not  obligatory,  ii. 
to  sail  without  convoy,  310 
in  West  Indies,  210,217 
of  PQots,  See  Pilots,  296—307 
LIEN  on  ships  does  not  exist  tar  repairs,  &c.  at  home  bj  the  law  of 
England,  230—235 
cases  and  decisions,  ib- 
in  the  natnre  of  hypothecation  by  master  for  repairs  abroad,  ib. 
but  it  does  not  belong  to  him  Cor  the  expense  of  such  repairS}  or 

for  his  own  wages,  289 
for  seamen's  wages,  ib, 
on  goods  for  freight,  400 — 478 
not  for  dead  freight,  or  breaches  of  contract,  478 
for  salvage,  £ee  Salvage,  ^aitim,  625 

See  Bill  of  Lading,  369—378 
part-owners  have  no  specific  lien  on  the  shares  of  each  other,  901 
LIGHTERS,  delivery  by.     And  See  Delivery  of  goods  generally,  394 

—400 
LIMITATION  OF  ACTIONS  for  seamen's  wages,  293 
LIMITATION  OF  RESPONSIBILITY  of  ship^wnen  and  mB». 

ters.  See  Registi7  Acts,  400—110 
LOSS  of  certificate  of  registry,  176 
oath  in  respect  o^  124 — 170 
of  the  mode  of  registering  ships  di  novo,  aAer  loss  of  registry,  124 


L 


MAJORITY  of  partMtwners,  their  authorit/.  See  Purt-owiien,  2(» 
MALTA,  registry  of  prize  tbipg  tb«r«,  See  Regittry  Act«. 
MARINE  STORES  wved  from  wrecks,  &c.,  See  Salvage,  6ta — 055 
MASTER  of  a  Britisb  ship,  who  may  be,  315 

of  hia  qnalificatioD,  ib. 

vbem  changed,  his  name  to  be  indorsed  ou  the  ship's  registrj,  123 

when  to  produce  certificate  of  registry,  See  Registry  Acts,  ib. 

of  masters  anUcionjiIy  withholding  the  ship's  certificate  of  registry 
froB  owners,  134 

mode  of  proceeding  against  master  for  withboldiag  it,  §6. 

observations  and  coses,  ib. 

•f  sbip,'lus  duty  with  regard  to  anchors,  Sec.  found.  See  Salvage, 
63fi — d55 

■s  to  his  sailing  and  keeping  with  convoy,  31(^—315 

of  obtaiaing  sailiug  irtstnictionfi,  ib. 

of  exceptions  to  the  usual  qualification  of  master  and  mariners,  2IS 

of  the  authority  of  the  master,  as  regards  the  employment  of  the 
■hip,  217—939 

not  answerable  for  faults  of  pilot,  when  pilot  taken  on  board, 
303—309 

his  authority  as  to  repairs  and  necessaries,  321 — 239 

limitation  of  theowner'srespowibility  for  the  master's  contracts,  ift. 

may  borrow  money  abroad,  225 

of  the  authority  of  the  master  to  sell  ship  nod  cargo,  343 — ^2dB 

may  hypothecate  ship,  freight,  and  cargo,  884  ■  -241 

government  and  com;ction  of  seamen.  See  Passengers,  260 — 302 

deducting  penalties  from  seamen's  wages,  2A4~— 200 

has  DO  lien  for  the  repairs  of  ship,  289,  2S0 

mwerable  to  the  peraons  widi  whom  he  cradtftcts,  %lT-~33t) 

answerable  to  the  owners,  ib. 

action  Car  wages,  388—290 

e«mwtarr«st  ship  in  Admirdty  Court,  ib. 

<rf«hip,  panisfament  of  for  deetroyiug  ship^  461 — 264 

not  resisting  pirates,  363 — 206 

ranning  away  with  ship,  ib. 

not  assisting  ships  in  distress,  See  Salvage,  235 — 285 

maliciously  witbtioldiRg  certificate  of  registry,  138 — 12S 

not  paying  over  dedncdons  from  seamen's  wages,  284 — 300 

not  making  the  legal  contract  with  seamen  for  wages,  366 

abandoniJDg  seamen  abroad,  304,  205 

Joducing,  or  hiring  seamen  who  have  deserted  from  other  ships  in 
the  West  Indies,  367 

of  his  biring  seameu   at  more  than  double  wages  in  the  Weac 
Indies,  308 

sailing  without  convoy,  310 — 316 

deserting  convoy,  ib. 

AndSeeChap.  II.  Part  U.pfii»im.  Set  likewise  Chap.  III. 
pastim.  215 — 230 


MAYORS,  ttc.  their  astliority  with  r^ard  to  ships  in  tfistrcss,  Sea 


Stinge,  pattim,  HB — ASfi 
PGAGE  of  shii       "     " 


MORTGAGE  of  ships,  See  Owners,  184— IS4 

Aiid  Ste  Registry  Acts,  160~164 
MORTGAGEE  of  syp,  when  entitled  to  freight,  184—194 
when  liable  for  repairs.  See  Owners,  ib. 
of  the  geoend  relation  between  mortgagor  and  mortgagee,  H. 
And  £'0e  Registr;  Acta,  100—104 


N. 


NAVAL  OFFICERS,  iheir  dnty  with  regard  to  ships  in  dlstms,  See 

SaJvage,  pattim,  bib — 585 
NAME  OF  SHIP  not  to  be  changed,  See  Registry  Acts,  1S3 

to  be  painted  on  ships,  i'^. 

penalty  for  obliterating  it,  &c.  ib. 
NEGROES,  employment  of,  as  saiton  in  America,  210 
NOTICE  of  transfer  of  property  in  British  ships,  when  to  be  giren,  See 
Registi^  Acts,  136 — 130 

want  of,  and  its  effects  npon-  titles  of  ships,  ib. 

tij  owners,  to  limit  or  dischavge  their  liability,  400—405 


OATH  to  be  taken  on  registering  of  ships,  See  Registry  Acts,  pmim, 

ISl 

See  Index  to  Navigation  Laws. 
OFFICERS  OF  REVENUE,  their  dnty  and  mthority  in  regard  to 

ships  in  distress,  See  Chapter  on  Salvage,  ptuHin,  53fr— 555 
OWNERS  AND  PART-OWNERS  OF  SHIJPS,  See  Ukewise  Part- 

Owuers,  182—214 
who  may  be  owners  of  British  ships,  119,  137 
of  the  ownership  of  foreign  ^lips  by  British  salqects,  lit — 137' 
of  property  in  ships,  and  liow  Acquired,  18$^195 
modes  of  title  and  transfer,  ib. 
transfer  of  ships  to  be  in  writing,  ib. 

possession  expedient,  though  not  ttotnally  reqoijied  by  law,  184 
how  the  whole  or  part  purchasvr  shoold  complete  his  purchase  bj 

an  actual  possessiiHi,  184 — 190 
of  property  in  ships  t^en  as  prize,  190 — 196 
of  property   in  sbipi    acqaired    by  a  pardiase    fion    pirates, 

190 — 192 
of  property  in  ships  sold  under  sentence  of  condeinnatioa  in  the 

Admiralty  Coarts,  190—196 
of  the  tide  to  ships  by  mortgage,  and  the  rights  and  liabilities  of 

the  mortgagee,  188—195 
how  far  an  owner  coatinaes  liable  when  he  charten  hia  tms 

to  another,  1B6 — 199,  and  401~474 
jwrt-owtten  not  joint  tenants,  bat  tenanta  in  coBHBon,  ISS 
2t 


PART-OWNERS  OF  A  SHIP, 

of  the  right,  privileges,  ind  disabilities  of  pkrt-ownen,    199—314 
of  the  limitation  of  their  tiafiilitj  bj  statute,  403 
general  protection  afforded  them,  404 
PASSENGER  taking  charge  of  a  ship  in  distresi  «Htitled  to  remanera- 
tion,  See  Salvage,  528 
his  goods  contribute  to  general  average,  492 

See  General  Average,  482 
taws  rehting  to  passengen,  their  convey&nce,  &c.  421— 42T 
of  the  antboritj  the  captain  of  a  ship  maj  exercise  over  them,  ib. 
cases  and  decisions,  ib, 
PENALTIES,  See  Convo;,  Pilots,  Salvage,  CerUflcate  of  Registrj, 
Master,  Charter-partf ,  &c. 
See  likewise  Passengers,  431 
And  Demurrage,  323 
PERILS  OF  THE  SEA,  meaning  of,  412 
what  are  not  sea  perils,  413 
cases  and  decisions,  ib. 
PERJURY,  See  Registry  Acts. 
PILOTS,  institution  of,  205 
description  of,  296 

when  masters  of  ships  must  take  them,  297 
pilotage  consolidation  acts,  298 
when  masters  maj  pilot  their  own  ships,  296 
rates  of  pilotage,  ib. 
•(the  pilotage  of  ships  generally,  297 

penalty  for  not  taking  ticrnseil  pilu(<>,^'&.  '       *'''lltv 

qaalifi cations  of,  before  and  after  obtuining  licence,  j&  ' '  * 

exceptions  to  taking  pilots,  208  *         -    ' 

when  ships  are  in  distress,  ib. 
particular  exentplions,  299 

coasters,  and  ships  not  exceeding  the  burthen  of  sixty  tons,  ib. 
of  the  limitation  of  the  master's  responsibility  when  ■  pilot  is  on 

board,  ib, 
boatmen  to  be  licensed  by  warden  of  Cinque  Ports,  ib. 
roles  and  regulations,  299—301 
when  pilot  cannot  sue  for  liis  hire,  301 
in  contraband  or  unlawful  trade,  302 
when  the  pilot  is  on  board,  in  what  cases  (he  owner  and  matter 

are  discharged  from  injury  and  losses,  &c.  303 — 307 
construction  of  Liverpool  pilot  act,  305 
See  Covenants  in  Charter-parties. 

See  also  cases  and  decisions  in  the  Chapter  on  Pilots,  patiim, 
296—307 
PIRATES,  See  Perils  of  the  Sea,  412 

of  property  in  ships  acquired  by  purchase  from  pirates,  190 
African  Slates,   how  far  considered  piratical,  191 
PLANTATIONS  AND  COLONIES, 

See  Index  to  Navigation  Laws,  Introduction  and  Chap.  I. 
ships  employed  in  trading  to,  ib.  , 

See  Registry  Acts,  ib. 
See  Chap.  I.  Part  I.  poisim. 
PLATE,  nature  and  value  of,  to  be  expressed  in  bill  of  ladlog,  403 
See  Exceptions  in  Charter-party,  400  -405 
2t2 


RECAPTURE, 

what  ships  may  be  registered   npim    recapture,    See  Regittrj 
Acta,  110—135 
REGISTRY  ACTS,  111—176 

And  See  ante.  Index  to'  Navigfttioa  Lnirs. 
REPAIRS  OF  SHIP,  See  Lien,  S2&— 234 
if  part-owners  cannot  agree,  201 — 304 
lien  of  one  part-owner  on  the  share  of  another  for,  201 
repairs  ordered  by   master,  how    a  cliarge  upon  the   owners, 

221—228 
if  made  abroad,  ib.,  and  See  Hypothecation, 
repairs  made  must  be  pn>ved  to  be  necessary  repairs,  ib. 
when  a  subject  of  general  average,  and   when  not-— cases   and 

distinctions,  488 — 490 
registered  owners  when  liable  for,  and  when  not,  SeeO'men  and 

Part-Owners,  195—200 
repairs  done  abroad  beyond  9  certain  snm,  tbe  prii^legH  of  a 

British  ship  lost  thereby,  ib. 
amonnt  to  be  certified  on  return  of  ship,  lb. 
RESPONBENTIA,  See  Bottomry,  235—343 

definition,  nature  of,  cases  and  distincthnu,  235'  •itT" 
RESTRAINT  OF  PRINCES,  what  such  as  to  excuse, 

See  Charter-parties,  352 
REVENUE  OFFICERS,  their  anthority^  and  duty  with  respect  to 

ships  in  distress.  See  Savage,  525 — 5S5 
ROBBERY,  master  and  owners  when  answerable  for,  400—104 
restraints  and  limitations,  id. 

owners   not    answerable  for,    beyond  the  vdae  of-  kUp    and 
fi«i$tit,  400—41 1 


SAILING  INSTRUCTIONS,  310 

to  be  obtained  by  master  sailing  with  conroy,  ib. 
SALE  of  ships.  See  Registry  Acts,  poiwm,  117—178' 

in  the  port  to  which  ship  belongs,  120 — 139 

when  absent  from  her  port,  ib. 

certificate  to  be  recited  in  bill  of  sale,  140 

of  sale  of  ships  when  owners  are  in  foreign  countries, 
See  likewise  Registry  Acts^  130^129 
tt  tea,  ib. 

for  salvage,  See  SsJvage,  535^—935 

delivery  of  possession,  when  necessary.  See  Otvners  tjid  Put- 
owners,  184 — 187 

notice  of  sde  to  be  givea,  See  Registry  Actj,  I18VIS8 
effect  of  the  want  of  such  notice,  ib. 

of  sale  of  ship  by  master,  143—265 

of  cargo  by  master,  his  antbori^  jfr. 
&e  Hypothecation — Lien— Mister^  tSB-rii9- 

■ale  for  whrage^  See  Salvage,  625— S35 

put-owDcrs,  tt|wir  aotbority  to  seU|  199—310 


SEAMEN 

rewards  of  seanMn,  204 

sicknero  of  seamen,  ib. 

Parlitunentarf  and  eleemosTiiary  institatim  for,  ib. 

provision  for,  if  cast  awaj  in  foreign  ports,  ib, 
SEA-WORTHINESS,  definition  of,  379 

inailter  and  owners  answerable  for  the  want  of,  ib. 

numerous  cases  and  decisions  upon  the  question  of  what  is  meant 
by  sea-worthiness,  370—386 
SENTENCE  of  condemnation  of  ships,  IQI— IM 

See  Registry  Acts,  and  Owners  and  Part-owners. 
SHARES  of  ship,  lien  on  for  repaira,  &c.,  229—235 

part-ownen  no  specific  lien  for  repairs,  ib. 
SHERIFF,  his  dutj  and  author!^  as  to  preservation  of  ships  in  dis- 
tress, 595—535. 
See  Salvage 
SHIP,  may  be  arrested  for  seaman's  wages  in  Admiralty  Courts,  289 

hypothecated  for  repairs  abroad,  230—242 

not  so  chargeable  for  repairs  at  home,  230 

admeasurement  of  ship  for  registry,  122 

destroying  of,  261 

chartering  of,  iS^e  Chapter  on  Charter-parties,  ^iMJun,  317— 3A8 

when  the  possession  passes  ontof  the  owner,  461 — 475 

when  it'doesnot,  ib.,  and  195 — 197 

property  of,  how  proved,  See  Registry  Acts,  170 — 176 

divested  by  seizure  for  a.  forfeiture,  177 — 181 
SHIPS,    See   Registry  Acts,    Certificate,    Owners    and    Part-owners, 

Saie,  MortKBge,  Master,  &c  • 

SHIP'S  ARTICLES,  See  Seamen's  Wages,  266 
»  SHIP-OWNER,  See  Owner  and  Part-owner,  182—214 
SHIP'S  PAPERS,  168 
SHIPWRECK,  See  Wreck  and  Salvage. 

effect  of  as  to  wages.  See  Wages,  276—280 
SHIPWRIGHT  has,  generally,  no  lien  for  repairs,  230 

cnstom  in  the  river  Thames,  233 
SICKNESS  6f  seamen,  See  Wages. 
SLAVES,  employment  of  as  sailors,  in  America,  216  ^ 
STIPULATION  in  Court  of  Admiralty  for  safe  return  of  ship  when 
part-owners  disagree,  203 

form  thereof.  See  Appendix  and  Forms,  &c. 
STOWAGE  of  goods,  386—388 
STOPPAGE  IN  TRANSITi/f  nature  of,  496 

origin  of^  ib. 

to  be  esercised  only  on  insolvency  of  cmisignee,  and  adversely  to 
faim,  497 

in  what  cases,  and  by  what  parties,  it  may  be  exercised,  ib. 

vendee  must  be  insolvent,  498 

semble,  actual  insolvency  not  necessary,  499 

as  between  principal  and  factor,  £6. 

what  is  to  be  considered  the  Irmtitiu  of  the  goods,  600 — 510 

cases  and  decisions,  510 — 515 

,  continues  so  long  u  any  thing  remBiai  to  b«  done  between  buyer 
and  seller,  507  ' 

cases  and  dedsions,  507 — 520 


WAGES  OF  SEAMEN  , 

itftHtl  b»  l«t,'<Kunen  lue  tbeir  wagei,  S7tw-9t0 
freight  mait  be  earned  to  entitle,  seamen  to  wa|p^  ah 
inpTowed  saflor,  to  what  wages  entitled,*  373 
k  Impreument  no  breach  of  articles,  ib, 

*  ▼•ges,  gen(>rall7,  not  due  till  completion  of  the  Tojage,  374 

case  of  a  senman  dyipg'oa  the  voyage,  t6.- 

of  the  daini  for  wagei  wbere  the  rojage  is  dividod  into  parts,  ilu 
not  doe  till  ship's  retam  in  general,  ib* 
in  the  coasting  trade,  See  ante, 

thongh  owners  detain  the  ship,  the  leanvn  entitled  to  wage*,  37A 
limitation  of  the  principle,  that  freight  is  the  mother  of  wages, 

In  the  case  oT  wreck  ofshipj  or  loss  of  cargo,  27^—380 
of  seamen  detained  hj  an  emtwrgo,  280 
in  the  case  of  capture  and  re^ptore,  id. 
-   of  the  wages  of  foreign  leam^,  381 
of  the  (brfeitnre  of  wages,  cases  and  decirions,- 382— 389 
Adaptions  from  for  absence,  ib. 

for  leaving  ship  before  discharged,  ib. 
bj  whom  to  be  made,  ib.  , 

how  dedoctions  are  to  be  applied,  ib. 
master  maj  ware  forfeitnre  of  wages,  28S 

Deduction  for  embeizletpent,  ib. 
»w  seamen  may  recover  their  wages,  289 

recovery  Of  in  the  Court  of  Admiralty,  388 — 294 

seamen  may  sue  there,  and  arrest  the  ship,  ib. 

master  cannot  sue  there,  388 
npon  what  confract,  391 
npon  what  not,  393 

Court  of 'Admiral  t J,  extends  to  foreign  seamen,  281 — ^SW 
•  at  what  time  a  prohibition  mnst  be  applied  for,  301 

form  of  proceeding  in  the  Admiralty,  ift. 

.caMtand  decisions,  989 — 294 

whon  CommoD  l.aw  Conrts  will  prohibit,  ift. 

limitation  ofsaili,  303 

.  of  actn>n/or  Wages  in  the  Courts  of  Common  Law,  tb. 

limitation  of  actions,  ib. 

of  producing  the  articles,  392.,  And  Chaptor  aa  tlie  Wages  of 
Merchant  Seamen  geoe^y,  26fi— 294 
WARRANTY  to  sal  with  convoy,  &«  Convoy,  308— 318 

meaning  of  convoy,  ib. 

what  is  a  sailing  with  convoy,  ib,  * 

what  is  not,  ib. 

owners  answerable  for  breach  of,  ib. 
WEST  INDIES,  hiring  of  seamen  in,  SeeWaget,  M7,  3SS 

desertion  of  seamen  in,  See  Wages,  tb. 

certificate  of  discharge  of  seamen  in,  SeaVfaget,  ib.  * 

licence  to  give  seamen  more  than  doable  monthly  wages,  ik. 
WHARF,  .S^ee  Delivery  of  Goods  hp  Master,  394—398 
WRECK,  Set  Salvage,  525—535 

penalty  on  revenue  officers  for  abusing  their  tnut  in  ngard  to,  iki 

where  offenders  may  be  tried,  tft.  ' 

clerks  of  the  pence  to  prosecute  fiw  cartain  aSences,    rehiting 
ttterato,  ib. 

penalty  for  neglerting  to  prowcnte,  ih> 
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